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Background: Employer filed application
for anti-snit injunction, seeking to preclude
administrator of employee’s estate from
prosecuting identical wrongful death and
survival claims in two counties. The 113th
District Court, Harris County, Patricia
Haneock, J., initially denied employer’s ap-
plication for anti-suit injunction, but subse-
quently granted application. Empleyer and
administrator appealed. On en bane denial
of rehearing, the Houston Court of Ap-
peals, First Distriet, Jennings, J., 102
83.W.3d 368, affirmed in part and dismissed
case as moot in part. Petitions for review
were granted.

Holdings: The Supreme Court, Owen, J.,
held that:

(1) since venue was improper in venue of
statutory probate court, it lacked au-
thority to transfer to itself the suit in
District Court, and

(8) anti-suit injunction against estate ad-
ministrator’s wrongful death and sur-
vival action in statutory probate court
without proper venue was justified by

the need to proiect district court’s ju-
risdiction and clear equity.
Affirmed.

1. Yenue <=8.2, 36

Former statute permitting statutory
probate court to transfer to itself a cause
of action which was incident to an estate or
in which a personal representative of an
estate was a party did not authorize pro-
bate court to transfer to itself estate ad-
ministrator’s wrongful death and survival
action from county of proper venue; the
probate court’s county was not a proper
venue since it was not county where fatal
accident occurred or defendant had princi-
pal place of business, and statute which
made venue statute controlling over venue
provisions of the Probate Code to extent of
conflict in suit by or against an executor,
administrator, or guardian for personal in-
jury, death, or property damage prohibited
such a transfer if there was timely objee-
tion. V.T.C.A., Civil Practice & Remedies
Code §§ 15.002, 15.007; V.A.T.S. Probate
Code, § 5B (2002).

2. Executors and Administrators €=436

Former statute which gives to statuto-
ry probate court concurrent jurisdiction
with the district eourt in all actions by or
against a person in the person's capacity
as a personal representative does not con-
fer venue. V.ATS. Probate Code,
§ 5A(eX1) (Repealed).

3. Yenue &=36

Statute which makes venue statute
controlling over venue provisions of the
Probate Code to extent of conflict in suit
by or against an executor, administrator,
or guardian for personal injury, death, or
property damage prohibits statutory pro-
bate court without proper venue in wrong-
ful death case from transferring the case
to itself if there is a timely objection.
V.T.C.A, Civil Practice & Remedies Code
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§4 15.002, 15.007; V.AT.S. Probate Code,
§ 5B (2002),

4, Venue &=8.2

Statute which makes venue statutes
controlling over venue provisions of the
Probate Code to extent of confliet in suit
by or against an executor, administrator,
or guardian for personal injury, death, or
property damage curbs a party’s ability to
initially bring a lawsuit involving personal
injury, death, or property damage in a
statutory probate court when venue of the
suit is not proper in the county in which
the probate court is located, even if the
probate court has jurisdiction to hear the
suit. V.T.C.A. Civil Practice & Remedies
Code § 15.007.

5. Courts &=475(1)

Unless venue is proper in more than
one county, the concept of dominant juris-
diction is inapplicable.

6. Courts &=475(1)

Under the concept of “dominant juris-
diction,” the court in whieh suit is first
filed generally acquires dominant jurisdie-
tion to the exclusion of other courts if
venue is proper in the county in which suit
was first filed.

See publication Words and Phrases

for other judicial constructions and
definitions.

7. Venue &=2

As long as the forum is a proper one,
it is the plaintiff’s privilege to choose the
fornm.

8. Courts ¢=475(1)

Statutory probate court could not
have acquired dominant jurisdietion over
wrongful death and survival action first
filed there, since venue was not proper
there. V.T.C.A., Civil Practice & Reme-
dies Code § 15.002.
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9. Courts &=436(1)

An anti-suit injunction against estate
administrator’s wrongful death and surviv-
al action in statutory probate court without
proper venue was justified by the need to
protect district court’s jurisdiction and
clear equity; the suit remained pending in
the statutory probate court, and the ad-
minigtrator could have continned to pursue
both actions.

10. Appeal and Error ¢=832(6)

Plaintiff’s appeal from trial court’s en-
try of a temporary injunction ordered by
Court of Appeals did not render moot re-
quest for rehearing of the decision in the
defendant’s first interlocutory appeal chal-
lenging denial of temporary injunction; the
plaintiff was entitled to a resolution of
whether the trial ecourt abused its discre-
tion when it initially refused to enter an
anti-suit injunction.

11. Appeal and Error <=1074(3)

Court of Appeals’ error in treating as
moot plaintiff's request for rehearing of
decision in defendant’s interlocutory ap-
peal challenging denial of temporary in-
junction was harmless, since the trial court
was required to enter anti-suit injunction
and the outcome of appeal was the same
whether the Court of Appeals was review-
ing initial decision to deny injunetion or
subsequent decision to grant it.

12. Appeal and Error =96

A failure by the trial court to analyze
or apply the law eorrectly constitutes an
abuse of discretion.

Pamela Stanton Baron, Austin, Anthony
F. Constant, Miguel Jose Chapa, Constant
& Vela, Corpus Christi, Thomas C.
Wright, Wright Brown & Close, LLP,
Houston, for petitioner.
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Justice OWEN delivered the opinion of
the Court. '

Two interlocutory appeals in the same
underlying case present the issue of
whether section 15.007 of the Texas Civil
Practice and Remedies Code places venue
limitations on a statutory probate court’s
discretionary authority, pursuant to sec-
tion 5B of the Texas Probate Code, to
transfer to itself a wrongful death, person-
al injury, or property damage case in
which a personal representative of an es-
tate pending in that court is a party. The
court of appeals held that under section
15007, a statutory probate court cannot
effectuate such a transfer unless venue in
the county in which the probate court is
located would be proper under section
15.002 of the Civil Practice and Remedies
Code.! We affirm.

I

Guadalupe Gonzalez, Jr., lived with his
wife Jannete and their children in Hidalgo

1. 102 S.W.3d 868, 875 (Tex.App.-Houston [1st
Dist.] 2003).

2. See Tex.
& 15.002(a}(3).

3. Tex. Prob.Code 8§ 5A(f), 5B(b) (added by
Act of Tune 2, 2003, 78th Leg., R.S., ch. 204
&8 3.05, .06, 2003 Tex. Gen. Laws 847, 854)
("Notwithstanding any other provision of this
chapter, the proper venue for an action by or
against a personal representative for personal
injury, death, or property damages is deter-
mined under Section 15.007, Civil Practice
and Remedies Code.").

Civ. Prac. & Rem.Code

County. Guadalupe Gonzalez was lkilled in
an accident while working at a Reliant
Energy power plant in Fort Bend County,
near Houston. Jannete Gonzalez initiated
an estate administration proceeding in
statutory probate court in Hidalgo County
and was appointed dependent administra-
tor of her husband's estate. While the
administration of the estate was pending,
Gonzalez filed & wrongful death and sur-
vival action against Reliant in the Hidalgo
County statutory probate court. Reliant
moved to transfer venne of the wrongful
death and survival case to a district court
in Harris County, where its principal place
of business is located.? The probate court
denied the motion.

Meanwhile, Gonzalez filed an identical
wrongful death and survival action in a
Harris County distriet court and ten days
later filed a motion in the Hidalgo County
probate court asking that court to transfer
the Harris County suit to Hidalgo County
and consglidate the two actions, citing for-
mer section 5B of the Texas Probate Code.,
The version of section 5B that was in
effect prior to the 2003 amendments ? ap-
plies to this suit,! and it provided:

A judge of a statutory probate court,
on the motion of a party to the action or
on the motion of a person interested in
an estate, may transfer to his court from
a digtrict, county, or statutory court a

4. Act of June 2, 2003, 78th Leg,, R.S., ch. 204,
§ 23.02(d), 2003 Tex. Gen. Laws 847, 899
(effective September 1, 2003) (“Except as oth-
erwise provided in this section or by a specific
provision in an article, this Act applies only to
an action filed on or after the effective date of
this Act. An action filed before the effective
date of this Act, including an action filed
before that date in which a party is joined or
designated after that date, is governed by the
law in effect immediately before the change in
law made by this Act, and that law is contin-
ued in effect for that purpose.”).
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cause of action appertaining to or inei-
dent to an estate pending in the statuto-
ry probate court or a cause of action in
which a personal representative of an
estate pending in the statutory probate
court is a party and may conseclidate the
transferred cause of action with the oth-
er proceedings in the statutory probate
court relating to that estate’

Back in Harris County, Reliant an-
swered in the Harris County suit and ap-
plied for an anti-suit injunetion, requesting
that Gonzalez be enjoined from pursuing
the wrongful death and survival aetion in
Hidalgo County. Reliant argued that sec-
tion 15.007 of the Civil Practice and Reme-
dies Code rendered venue of that suit im-
proper in Hidalgo County and that the
Harris County court had dominant juris-
dietion over Gonzalez’s wrongful death and
survival claims even though they were first
filed and remained pending in Hidalgo
County. Section 15.007 provides:

Notwithstanding  Sections  15.004,
15.005, and 15.031, to the extent that
venue under this chapter for a suit by or
against an executor, administrator, or
guardian as such, for personal injury,
death, or property damage conflicts with
venue provisions under the Texas Pro-
bate Code, this chapter controls.®

Gonzalez countered by filing an amend-
ed motion to transfer in Hidalge County,
informing the probate court of the impend-
ing anti-suit injunction hearing in Harris
County. The Hidalgo County probate
court then advanced itz hearing on the
motieh to transfer to itself the Harris
County suit so that its hearing would oceur
before the Harris County anti-suit injunc-
tion hearing. Reliant responded by mov-

5. Act of May 20, 1999, 76th Leg., R.S., ch.
1431, & 1, 1999 Tex. Gen. Laws 4876, 4876
{(amended 2003) (“former Tex. Prob,Code
§ 5B (current version at Tex. Prob.Code
§ 5B).
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ing for and obtaining a temporary re-
straining order in the Harris County court
requiring Gonzalez to contact the Hidalgo
County court and reschedule the hearing
on the motion to transfer for a date after
the anti-suit injunction hearing.

In accordance with the Harris County
district court’s temporary restraining or-
der, Gonzalez filed a request in the Hidal-
go County probate court to reschedule the
transfer hearing. The probate court de-
nied that request, as well as Reliant’s mo-
tion for a continuance, proceeded with its
hearing, and granted Gonzalez's motion to
transfer her suit out of the Harris County
district court and into the Hidalgo County
probate court. The Hidalgo County pro-
bate court also denied Reliant’s motion to
abate.

SBubsequently, the hearing on Reliant’s
application for an anti-suit injunction went
forward in the Harris County district
eourt, and that court refused to grant in-
Jjunetive relief. Reliant then initiated pro-
ceedings in two courts of appeals. It
sought a writ of mandamus from the Thir-
teenth District Court of Appeals directing
the Hidalgo County court to vacate its
transfer order, and that request for relief
was denied. Reliant also perfected an in-
terlocutory appeal? in the First Distriet
Court of Appeals from the Harris County
district court’s denial of temporary injunc-
tive relief. One business day before the
Hidalgo County wrongful death and sur-
vival case was set for trial, a divided court
of appeals sitting en banrc, held that the
Harris County district court had abused
its diseretion in denying Reliant’s request
for an anti-suit injunction. The court of
appeals remanded the case to the Harris

6. Tex. Civ. Prac. & Rem.Code § 15.007.

7. Tex. Civ, Prac. & Rem.Code § 51.014{a)4).
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County district court with instructions to
enter a temporary injunction. In aceor-
dance with the eourt of appeals’ directive,
the Harris County district court enjoined
Gonzalez “from engaging in proceedings
with respeet to the wrongful death suit”
pending in the Hidalgo County probate
court. (Gonzalez filed a motion for rehear-
ing of the court of appeals’ decision and a
separate interlocutory appeal of the dis-
trict court’s injunetion.

The court of appeals, again sitting en
banc and again divided, considered Gonza-
lez's motion for rehearing and her interloc-
utory appeal at the same time, though it
denied her motion to eonsolidate.! The
court of appeals denied Gonzalez's motion
for rehearing of its decision in Reliant’s
appeal from the denial of injunctive relief,
withdrew that opinion, and dismissed the
first (Reliant’s) appeal.’ In the same opin-
ion, the court of appeals affirmed the trial
court’s order granting Reliant’s application
for an anti-suit injunction, which had heen
issued in compliance with the court of ap-
peals’ directive in the first interlocutory
appeal? The court of appeals concluded
that section 5A of the Probate Code gives
the Hidalgo County statutory probate
court concurrent jurisdiction with the Har-
ris County district court over the wrongful
death and survival suit at hand,! but held
that section 5A does not “dispense with the
requirement that proper venue must lie for

8. 102 5.W.3d 868, 870 n. 1,

9. Id. at 869-70.

10. Id. at 870.

11. Tex. Prob.Code § 5A.

12. 102 §.W.3d at 873.

13. Former Tex. Prob.Code & 5B, supra n. 5.

14, 102 S.W.3d at 873.

a statutory probate court to exercise its
concurrent jurisdiction.” *  Similarly, the
court of appeals held that section 5B of the
Probate Code, which gives a statutory pro-
bate court discretionary authority to trans-
fer to itself a cause of action in which a
personal representative of an estate pend-
ing in that court is a party,”® does not
dispense with the requirement that venue
of the wrongful death and survival action
must be proper in the probate court
The court rejected Gonzaler’s argument
that the Hidalgo County probate court had
dominant jurisdiction over the case, hold-
ing “it is axiomatic that a court cannot
have ‘dominant jurisdiction’ if it does not
have proper venue.” 1

Finally, the court of appeals conchided
that venue was improper in Hidalgo Coun-
ty due to section 15.007 of the Civil Prac-
tice and Remedies Code, which states that
“to the extent venue under this chapier for
a suit by or against an executor, adminis-
trator, or guardian as such, for personal
injury, death, or property damage conflicts
with venue provisions under the Texas
Probate Code, this chapter controls,” 18

Gonzalez filed two petitions for review in
this Court. We have jurisdiction over
these interlocutory appeals!” because
there were dissents in the court of appeais
and because the court of appeals’ opinion
expressly declined to follow and conflicts

15. Id. at 874,
16. Tex, Civ, Prac. & Rem.Code § 15.007.

17. Tex. Gov't Code § 22.001(a)(1), (2). Sec-
tion 22.001 was amended in 2003 to add
subsection (e), which provides that one court
"holds differently from another” for purposes
of section 22.002(2)(2) "when there is incon-
sistency in their respective decisions that
should be clarified to remove unnecessary
uncertainty in the law and unfairness to the
litigants.” Tex. Gov't Code § 22.001(e); see
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with the holding in In re Houston North-
west Partners, Ltd.’® We granted Gonza-
lez's petitions and the petition in Houston
Northwest Partners and consolidated the
cases for oral argument. The Houston
Northwest Partners controversy has since
gettled.

We note that we also have had pending
before us in a separate proceeding Reli-
ant’s petition for a writ of mandamus di-
recting the Hidalgo County probate eourt
to withdraw its transfer order. We condi-
tionally grant that request for mandamus
relief today in a separate opinion,®

II

[1] It is undisputed that Gonzalez’s es-
tate administration proceeding was proper-
Iy brought in the Hidalgo County statutory
probate court. That court has jurisdietion
over the proceeding pursuant to section 5
of the Texas Probate Code,® and venue is
proper under section 6 of the Probate
Code, which governs venue for the probate
of wills and administration of estates.”
Gonzalez’s husband was domieiled in Hi-
dalgo County at the time of his death.

{2} Tt is also undisputed that the Hi-
dalgo County statutory probate court has
jurisdietion over Gonzalez's wrongful death
and survival action. Former section
5A(c)(1), which governs this snit, provided

also id, § 22.225(c), (e). That amendmeni
does not apply to the appeals before us today.

18. 98 5.W.3d 777, 780 (Tex.App.-Austin 2003,
orig. proceeding).

19. In re Reliant Energy, Inc., 159 5.W.3d 624,
2005 WL 563093 (Tex.2005}.

20. The applicablc version of section 5 pro-
vides that “[i]n those counties in which there
is a statutory probate court, all applications,
petitions, and motions regarding probate or
administrations shall be filed and heard in the
statutory probate court, unless otherwise pro-
vided by law.” Act of May 1, 2001, 77th Leg.,
R.S, ch. 63, § 1, 2001 Tex. Gen. Laws 104,
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that “[a] statutory probate court has con-
current jurisdiction with the distriet court
in all aetions: (1) by or against a person in
the person’s capacity as a personal repre-
gentative.” # This Court held in Palmer v.
Coble Wall Trust Co. that this provision,
added in 1985 and then contained in sec-
tion 5A(b), gave probate courts jurisdietion
over wrongful death and survival actions.®
However, this provision does not confer
venue. Venue in wrongful death and sur-
vival actions is governed by section 15.002
of the Civil Practice and Remedies Code,
which provides:

§ 15.002. Venue: General Rule

(a) Except as otherwise provided by
this subchapter or Subchapter B or C,
all lawsuits shall be brought:

(1) in the county in which all or a
substantial part of the events or omis-
siong giving rise to the claim occurred;

{2) in the county of defendant’s resi-
dence at the time the cause of action
accrued if defendant is a natural person;

(3) in the county of the defendant’s
principal office in this state, if the defen-
dant is not a natural person; or

(4} if Subdivisions (1), (2), and (3) do
not apply, in the county in which the

105 (amended 2003} (current version at Tex.
Prob.Code § 5(d)).

21, Tex, Prob.Code § 6 (“Wills shall be admit-
ted to probate, and letters testamentary or of
administration shall be granted ... [iln the
county where the deceased resided, if he had
2 domicile or fixed place of rcsidence in this
State.”).

22. Act of May 23, 1989, 71st Leg., ch. 1035,
§ 3, 1989 Tex. Gen. Laws 4162, 4164, re-
pealed by Act of May 28, 2003, 78th Leg.,
R.S., ch. 1060, § 16, 2003 Tex. Gen. Laws
3052, 3057.

23, 851 S.W.2d 178, 182 (Tex.1992).
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plaintiff resided at the time of the accrual
of the cause of action.™

The accident that caused the death of
Gonzalez's husband oecurred in Fort Bend
County, and Reliant's principal place of
business is in Harris County. According-
ly, venue in Hidalgo County was not prop-
er unless some provision of the Probate
Code overrides section 15.002 with respect
to wrongful death and survival actions.
Gonzalez contends that even if she could
not have filed and maintained her wrongful
death and survival claims in Hidalgo Coun-
ty over Reliant’s objection that venue was
improper, the 1999 version of section 5B of
the Probate Code,® which governs this
case, gave the probate court unfettered
authority to transfer wrongful death and
personal injury claims to itsel. Accord-
ingly, Gonzalez contends that the Hidalgo
County probate court had the power to
transfer her Harris County suit to Hidalgo
County even though venue in Hidalgo
County would otherwise be improper.
Neither the wording nor the history of
section 5B of the Probate Code or section
15.007 of the Civil Practice and Remedies
Code supports this position. Former sec-
tion 5B provided:

A judge of a statutory probate court,
on the motion of a party to the aetion or
on the motion of a person interested in
an estate, may transfer to his court from
a district, county, or statutory court a
cause of action appertaining to or inci-
dent to an estate pending in the statuto-
ry probate court or a cause of action in
which a personal representative of an
estate pending in the statutory probate
court is a party and may consolidate the
transferred cause of action with the oth-
er proceedings in the statutory probate
court relating to that estate.

24, Tex. Civ. Prac. & Rem.Code § 15.002(a).

25. Former Tex. Prob.Code § 5B, supra n. 5.

However, section 15.007 of the Civil
Practice and Remedies Code provides:

§ 15.007. Conflict With Certain Provi-
stons

Notwithstanding Sections  15.004,
15.005, and 15.031, to the extent that
venue under this chapter for a suit by or
against an executor, administrator, or
guardian as such, for personal injury,
death, or property damage conflicts with
venue provisions under the Texas Pro-
bate Code, this chapter controls.””

[3] Thus the question is whether sec-
tion 5B of the Probate Code authorized the
Hidatgo County statutory probate court’s
transfer of the wrengful death case to
itself from the Harris County district court
despite section 15.007 and the fact that
venue of the suit is not otherwise proper in
Hidalgo County. We hold that section
15,007 of the Civil Practice and Remedies
Code prohibits such a transfer when there
ig a timely objection.

[4] Section 15.007 clearly curbs a par-
ty’s ability to initially bring a lawsuit in-
volving personal injury, death, or property
damage in a statutory probate court when
venue of the suit is not proper under
Chapter 156 in the county in which the
probate court is located, even if the pro-
bate court has jurisdiction to hear the suit.
Seetion 15.007 also limits the probate
court’s discretion to transfer those kinds of
cases {o itself if venue is improper under
Chapter 15.

Gonzalez’s main argument—that section
5B is not a venue provisioh and that sec-
tion 15.007 is therefore inapplicable be-
cause it governs only when there is a
conflict between Chapter 15 and the venue
provisions of the Probate Code—is unper-
suasive. Section 5B permits a transfer.

26, Id

27. Tex. Civ. Prac. & Rem.Code § 15.007.
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The transfer of a case pertains to venue,
not jurisdiction. While section bA prants
concurrent jurisdiction in probate and dis-
trict courts, section 15.007 makes clear
that the transfer authority granted in sec-
tion 5B is limited by the venue constraints
set forth in Chapter 15 for wrongful death,
personal injury, and property damage
claims. Hidalgo County is not a county of
proper venue for the wrongful death suit
under section 15.002, as it is not a “county
in which all or a substantial part of the
events or omissions giving rige to the elaim
cccwrred” or the “county of the defen-
dant’s prineipat office in this state.” ® The
venue provisions in Chapter 15 govern re-
gardless of whether the issue is the propri-
ety of bringing the suit in the Hidalgo
County probate court in the first instance
or the probate court’s authority to transfer
the case. The fact that suit was first
brought in another county does not make
venue any more proper in Hidalge County.

The Legislature chose between compet-
ing policy considerations in enacting sec-
tion 5B of the Probate Code and section
15.007 of the Civil Practice and Remedies
Code. On the one hand, the Legislature
has “persistent[ly] expan[ded]” the statu-
tory probate courts’ jurisdiction over the
years.”® On the other hand, the verme
statutes were revised in 1995—the same
year section 15.007 was added—in an ef-
fort to reduce forum shopping.®® Section
15.007 thus evidences a policy choice hy
the Legislature in favor of ensuring that

28. Tex. Civ. Prac. & Rem.Code § 15.002(a).

29, I re Graham, 971 S.W.2d 56, 59-60 (Tex.
1998) (citing Palmer v. Coble Wall Trust Co.,
851 $.W.2d 178, 181 (Tex.1992)).

30. Sen. Comm. on Economic Development,
Bill Analysis, Tex. 5.B. 32, 74th Leg, R.S.
(1995); see also DB Enmm't, Inc. v, Windle,
927 S.W.2d 283, 288 (Tex.App.-Fort Warth
1994, orig. proceeding).
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sults involving death, personal injury, and
property damage are filed in accordance
with Chapter 15's venue statutes.

Because Hidalgo County was not a coun-
ty of proper venue for the wrongful death
suit, the Hidalgo County statutory probate
court erred in granting Gonzalez's section
5B motion to transfer. In doing so, the
probate court “actively interfered with the
jurisdiction” of the Harris County court.®

1 H

[6-8] With regard to the parties’ argu-
ments as to which ecourt had “dominant
Jurisdiction” over the wrongful death suit,
we agree with the court of appeals that
unless venue would be proper in hoth
Harris and Hidalgo counties, the cotcept
of “dominant jurisdiction” is inapplicable
to this case, The court in which suit is
first filed generally acquires dominant ju-
risdiction to the exclusion of other courts
if venue is proper in the county in which
suit was first filed® “As long as the
forum is a proper one, it is the plaintiif's
privilege to choose the forum.”*# Hidalgo
County, however, was not a proper forum
for Gonzalez’s wrongful death suit, and the
Hidalge County statutory probate court
therefore could not have aequired domi-
nant jurisdiction over the suit even though
it was first filed there.

Iv
[9] Gonzalez contends that the court of
appeals erred in determining that the trial

31. I re SWEPI, LP, 85 S5.W.3d 800, 809
{Tex.2002) (holding that “because the probate
court transferred the Bailey suit to itself with-
out statutory authority and thereby actively
interfered with the Harris County court’s ju-
risdiction over the case, mandamus relief is
appropriate’).

32. Wyart v. Shaw Plumbing Co., 760 S.W.2d
245, 248 (Tex, 1988).

33. Id. {citation omitted).
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court abused its diseretion in denying an
anti-suit injunction and by ordering the
trial court to enter injunctive relief. We
disagree.

When a Texas trial court enjoined a
party from proceeding with a suit in Illi-
noig that paralleled the Texas action, this
Court chserved in Golden Rule Insurance
Co. v. Harper that an “anti-suit injunction
is appropriate in four instances.” 3 These
were:

1) to address a threat to the court’s

jurisdiction;

2) to prevent the evasion of important

publie policy;

3) to prevent a multiplieity of suits; or

4) to protect a party from vexatious or

harassing litigation.»

We further said that “[t]he party seeking
the injunetion must show that ‘a clear eq-
uity demands’ the injunction.” ¥ We held
in that case that an anti-suit injunction was
improperly entered because “faj single
parallel proceeding in a foreign forum,
however, does not, constitute a multiplicity
nor does it, in itself create a clear equity
justifying an anti-suit injunetion,’ ” %7

In the case before us today, there are
two facts, each of which distinguishes this
case from the faets in Golden Rule. First,
the Hidalgo County prebate court's trans-
fer order purported to interfere with the
jurisdiction of the Harris County district
court by directing the clerk of Harris
County to remove the case from the docket
altogether. In Golden Rule, allowing a
suit to proceed in Illincis did not prevent
the Texas court from going forward with
the Texas action. Second, there is a clear
equity in the interlocutory appeals now

34, 925 5W.2d 649, 651 (Tex.1998).

35. Id. (citation omitted).

36. Id. (quoting Christensen v. Integrity Ins.
Co., 719 S, W.2d 161, 163 (Tex.1986)).

before us that was not present in Golden
Rule. Gonzalez initiated beth the Hidalgo
County and the Harris County suits. The
faet that the Hidalgo County probate court
had no autherity to transfer the Harris
County suit did not bring an end to the
Hidalgo County suit. It remained pend-
ing, and Gonzalez could have continned to
pursue both actions, one of which was in
an improper venue, requiring Reliant to
defend both actions and pursue appeals in
both, if necessary. “It has long been the
policy of the courts and the legislature of
this state to avoid a multiplicity of law-
suits,”*® Both the need to protect the
Harris County court’s jurisdiction and
“clear equity” justified an anti-suit injune-
tion.

[10,11] Gongzalez argues that the court
of appeals, by dismissing the first appeal
as moot and focusing only on the injunc-
tion entered after the first interlocutory
appeal, effectively deprived Gonzalez of
the opportunity to seek rehearing and
transformed the standard of review on ap-
peal from whether the district cowrt
abused its discretion in denying injunctive
relief to whether the district court abused
its discretion in granting the relief,

[12] 1In the first interlocutory appeal,
brought by Reliant, the court of appeals
directed the trial court to enter an injunec-
tion. The trial court had no diseretion to
do otherwise unless circumstances had
changed pending appeal or the court of
appeals’ ruling was withdrawn or reversed.
When Gonzalez subsequenily appealed
from the trial court’s dutiful entry of a
temporary injunction, that did not moot

37. Id {quoting Christensen, 719 S.W.2d at
163),

38. Wyatr v. Shaw Plumbing Co., 760 S.W.2d
245, 236 (Tex.1988).
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her request for rehearing of the decision in
the first (Reliant’s) interlocutory appeal.
Gonzalez was entitled to a resolution of
whether the trial court abused its discre-
tion when it initially refused to enter an
anti-suit injunction. Despite the unusual
procedural disposition of the case by the
court of appeals, the error was neverthe-
less harmless. First, the court of appeals
explicitly denied Gonzalez's motion for re-
hearing of the first appeal, though it also
withdrew the opinion and vacated the
judgment from that appeal. In doing so,
the court of appeals reiterated its conclu-
sion that the trial court had erred in failing
to grant injunetive relief.® Second and
more importantly, the outeome on appeal
is the same regardless of which of the
district court’s orders is being reviewed
because “a trial court has no discretion in
determining what the law is or applying
the law to the facts. Therefore, a failure
by the trial court to analyze or apply the
law correctly ... constitutes an abuse of
discretion.” ** The decision to grant or
deny the injunction in this case depended
solely on a legal analysis, as there were no
relevant, disputed facts. The denial of
injunctive relief in this case would have
resulted from an incorrect application of
the law. The procedural errors by the
court of appeals were thus harmless and
do not require reversal,

% * * * * *

For the foregoing reasons, we affirm the
court of appeals’ judgment.
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in re RELIANT ENERGY,
INC., Relator.

No. 02-0700.
Supreme Court of Texas.

March 11, 2005.

Background: Employer petitioned for a
writ of mandamus requiring probate court
to withdraw its order transferring from
district court wrongful death and survival
action by administrator of employee’s es-
tate. The Corpus Christi Court of Appeals
denied request. Employer filed another pe-
tition for writ of mandamus.

Holding: The Supreme Court held that
employer was entitled to writ of manda-
mus to require probate court to withdraw
transfer order since probate court lacked
proper venue.

Writ conditionally granted.

Mandamus =44

Probate court’s order transferring
wrongfiil death and survival action to itself
without authority entitled defendant to
writ of mandamus directing prebate court
to vacate the order, even though district
court had entered anti-suit injunction
against proceeding with the suit in probate
court; the transfer order actively inter-
fered with the distriet court’s jurisdietion,
and complete relief required both a writ of
mandamus and an anti-suit injunction.
V.T.C.A,, Civil Practice & Remedies Code
§§ 15.002, 15.007; V.A.T.S. Probate Code,
§ 5B (2002).

David Michael Rodi, Ioannis Vasilios -
Anaipakos, Macey Reasoner Stokes, Ste-

40, In re Kuntz, 124 S W.3d 179, 181 {Tex.
2003) (citations omitted); see also Perry v. Del
Rio, 66 5.W.3d 239, 257 (Tex.2001).
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phen G. Tipps, Baker & Botis, L.L.P,,
Houston, Eduardo R. Rodriguez, Robert
Patrick Rodriguez, Rodriguez, Colvin,
Chaney & Saenz, L.L.P., Brownsville, for
relator,

Pamela Stanton Baron, Austin, Anthony
F. Constant, Migue] Jose Chapa, Constant
& Vela, Corpus Christi, Jose E. Chapa,
Yzaguirre & Chapa, Juan J. Hinojosa, Hi-
nojosa & Powell, P.C., McAllen, for re-
spondent. '

PER CURIAM.

Reliant Energy, Ine. seeks a writ of
mandamus directing the Hidalgo County
statutory probate court to vacate an order
purporting to transfer to itself a wrongful
death and survival action pending in a
Harris County district court. Becanse
venue is improper in Hidalgo County and
Reliant has objected, section 5B of the
Probate Code! does not authorize the
transfer. Accordingly, we -conditionally
grant mandamus relief,

We have today decided Gonzalez v. Reli-
ant Energy, Inc, which involves the same
parties and many of the same issues.® The
facts are more fully set forth in our opin-
ion in that case, and we will recount them
only briefly here.

Guadalupe Gonzalez, Jr. was killed while
working at Reliant’s power plant in Fort
Bend County. He was domiciled in Hidal-
go County at the time of his death, and his
widow Jannete Gonzalez instituted probate
proceedings in that county for the adminis-
tration of his estate. Gonzalez then filed a
wrongful death and survival action against
Reliant in the Hidalge County probate
court. Reliant moved 1o transfer the
wrongtul death and survival suit to Harris

1. Act of May 20, 1999, 76th Leg., R.S., ch.
1431, § 1, 1999 Tex. Gen. Laws 4876, 4876
(amended 2003} ('‘former Tex. Prob.Code
& 5B"") (current version at Tex. Prob.Code
& 5B}

County, where Reliant’s principal place of
business is located. The probate court
denied that motion,

Gonzalez then filed a seecond, identical
wrongful death and survival action in a
district court in Harris County, and ten
days after doing so, requested that the
Hidalgo County probate court transfer the
Harris County action to the Hidalgo Coun-
ty probate court. The probate court
granted that motion. Subsequently, the
Harris County district court entered a
temporary injunetion prohibiting Gonzalez
“from engaging in proceedings with re-
spect to the wrongful death suit” pending
in Hidalgo County. However, the probate
court's transfer order has not heen with-
drawn or vacated and remains outstand-
ing. Reliant sought mandamus relief in
the Thirteenth District Court of Appeals,
requesting that court to order the probate
court to withdraw its transfer order, and
that request was denied. Reliant then
gought mandamus relief frem this Court.

The version of section 5B of the Probate
Code in effeet prior to the 2003 amend-
ments governs this case, and it provides:

A judge of a statutory probate court,
on the motion of a party to the action or
on the motion of a person interested in
an estate, may transfer to his court from
a district, county, or statutory court a
cause of action apperfaining to or inei-
dent to an estate pending in the statuto-
ry probate court or a cause of action in
which a personal representative of an
estate pending in the statutory probate
court is a party and may consolidate the
transferred cause of action with the oth-

2. 159 5.W.3d 615, 2005 WL 563092 (Tex.
2005).
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er proceedings in the statutory probate
court relating to that estate.®

However, as we have held today in the
related interlocutory appeals from the
First District Court of Appeals,® seetion
15.007 of the Civil Practice and Remedies
Code directs that in a wrongful death or
personal injury case, the venue provisions
in Chapter 15 are paramount, not the Pro-
bate Code. Section 15.007 provides:

Notwithstanding  Sections  15.004,
15.005, and 15.031, to the extent that
venue under thig chapter for a suit by or
against an executor, administrator, or
guardian as such, for personal injury,
death, or property damage conflicts with
venue provisions under the Texas Pro-
bate Code, this chapter controls.®

Section 15.002 governs venue in wrong-
ful death and survival actions.® Venue of
Gonzalez's snit was not proper in Hidalgo
County. None of the events giving rise to
Guadalupe Gonzalez's death occurred in
that county, and Reliant’s principal place
of business is in Harris County. Accord-
ingly, the Hidalgo County probate court
had no authority to transfer to itself the
Harris County action, '

In In re SWEPI, L.P, we held that
when a probate court transfers a case to
itself without statutory authority, it has
“actively interfered with the jurisdiction”

3. Former Tex. Prob.Code § 5B, supra n. 1.

4. Gonzalez, 159 S.W.3d at 621, 2005 WL
563092, at *4.

5. Tex. Civ. Prac. & Rem.Code § 15.007.

6. It provides:

§ 15.002. Venue: General Rule

(a) Except as otherwise provided by this
subchapter or Subchaptier B or C, all law-
suits shall be brought:

(1} in the county in which all or a sub-
stantial part of the events or omissions giv-
ing rise to the claim occurred;

159 SOUTH WESTERN REPORTER, 3d SERIES

of the other court, and mandamus relief
should be granted.” In the case presently
before us, the Hidalgo County probate
court’s transfer order actively interferes
with the Harris County district eourt’s ju-
risdiction. Although the Harris County
district court entered an anti-suit injune-
tion prohibiting Gonzalez from proceeding
further with the wrongful death and sur-
vival claims in Hidalgo County, the Hidal-
go County probate court’s transfer order
remaing outstanding. The district elerk of
Harris County or the clerk of the Harris
County district court in which Gonzalez's
guit is pending is still faced with a di-
rective to transfer a case from Harris
County to Hidalgo County. The anti-suit
injunetion directed at Gonzalez did not ob-
viate the need for mandamus relief, and as
we explain in Gonzalez v. Reliant, manda-
mus relief in this original proceeding does
not obviate the need for an injunction pro-
hibiting Gonzalez from proceeding with the
wrongful death and survival claims in Hi-
dalgo County.! Complete relief requires
both a writ of mandamus and an anti-suit
injunction.

Pursuant to Texas Rule of Appellate
Procedure 52.8(c), we issue this opinion
without hearing oral argument * and condi-
tionally grant a writ of mandamus direct-
ing the Hidalgo County probate court to

(2) in the county of defendant’s residence
at the time the cause of action accrued if
defendant is a natural person;

(3) in the county of the defendant’s prin-
cipal office in this state, if the defendant is
not a natural person; or

(4} if Subdivisions (1}, {2), and (3) do not
apply, in the county in which the plaintff
resided at the time of the accrual of the
cause of action.

Tex. Civ. Prac. & Rem.Code § 15.002.

7. 85 S.W.3d 800, 809 (Tex.2002).
8. 159 S.W.3d at 622, 2005 WL 563092, at *5.

9. Tex.R.App. Proc. 52.8(c)-
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vacate its transfer order. That writ will
issue only if the probate court fails to act
in accordance with this opinion.

Q1 & KEY NUMBER SYSTEM

—JamE

In re OMNI HOTELS MANAGEMENT
CORPORATION and Omni Hotels
Franchising Company, L.I.C., Rela-
tors.

No. 040140,
Supreme Court of Texas.

March 11, 2005.

Background: Wife, in her individual ca-
pacity and as administratrix of estate of
deceased hotel guest, filed wrongful death
and survival action in Tarrant County stat-
utory probate court. Wife and hotel owner
filed consent to transfer venue to Tarrant
County eivil district court, and hotel owner
filed motion to transfer venue to Dallas
County ecivil district court. The probate
court transferred the case to Dallas Coun-
ty civil district court, but the probate court
thereafter granted wife’s motion to trans-
fer the case back to the probate court.
Hotel owner petitioned for writ of manda-
mus. The Ft. Worth Court of Appeals de-
nied a writ. . Hotel owner petitioned for
writ of mandamus.

Holding: The Supreme Court held that
under former provision of Prebate Code,
Tarrant County statutory probate court
had concurrent juriediction over wrongful
death and survival action,

Writ denied.

1. Courts ¢&=472.4(1)

Under former provision of Probate
Code, Tarrant County statutory probate

court had concwrrent jurisdiction over
wrongful death and survival action brought
by wife in her individual capacity and as
administratrix of estate of deceased hotel
guest, where after wife initially filed the
action in Tarrant County statutory probate
court, wife and hotel owner filed consent to
transfer venue to Tarrant County civil dis-
trict court, in which they agreed that ven-
ue wag proper in Tarrant County and that
all or part of wife’s cause of action arose in
Tarrant County. V.AT.8. Probate Code,
§ 5A(c)(1) (Repealed).

2, YVenue =45

When a plaintiff files suit in a proper
venue, that choice of venue should be hon-
ored absent a mandatory venue statute
that requires transfer.

Rebecca M, Alecantar, Jack Kevin Kin-
dred, Janet Loy Hunter-Tolbert, Wilson,
Elser, Moskowitz, Edelman & Dicker
LLP, Kristin Michelle Bliss, Dallas, for
Relators,

Britton D. Monts, Scott R. Jacobs,
Monts & Ware, LLLP, Dallas, Kelcie A.
Hibbs, Loe Warren Rosenfield Kaiteer &
Hibbs, P.C., Fort Worth, for Real Party In
Interest.

PER CURIAM.

The controlling issue in this case is
whether an agreement consenting to venue
in Tarrant County and stipulating that all
or part of the cause of action arose there
should be pgiven effect. Because the rec-
ord does not reflect that the agreement
was withdrawn, it remains in effect based
on the record before us. We accordingly
deny mandamus relief.

Matt King drowned in Cancun, Mexico
while a guest at the Omni Cancun Hotel &



