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the 62nd Legislature. See id. at 293. In
1985 the legislature passed the Code Con-
struetion Aet providing “that in [certain]
codes adopted by the 60th or a subsequent
Lepislature, the word ‘person’ includes
governmental entities,” Jd. at 284 (citing
Code Construction Act, Tex., Gov't Code
Ann, §§ 311.002, .005(2) (West 1998)). In
1993 the Anti-Retaliation Act was recodi-
fied in the labor code, a eode to which the
Code Construction Act applies. Id How-
ever, the recodification was to be “without
substantive change.” Id. In holding that
“a person” in the Anti-Retaliation Act did
hot include governmental entities, the
court stated, “Construing the recodifica-
tion of the Anti-Retaliation [Act) to waive
governmental immunity would be not only
a substantive but a very significant
change.” Id. Here, the legislature, when it
originally enacted chapter 321, made clear
its intent that “mental health facility” was
to have a consistent meaning throughout
the Code. See Act of May 25, 1993, T3d
Leg., R.S., ch, 705, see. 1,01, § 321.001(4),
1993 Tex. Gen. Laws 2743, 2743 (codified
at Tex. Health & Safety Code Ann.
§ 321.001(4) (West Supp.2001)).

In Duhart, the supreme court rejected a
claim that the incorporation of a section of
the Workers' Compensation Act into a
statute designed to provide workers’ com-
pensation insurance for employees of the
State Highway Department created a
cause of action for exemplary damages.

8. Appellants also posit a rather tenuous argu-
ment that since the definition of a “mental
healih facility’’ includes facilities operated by
federal agencies, see Tex. Health & Safety
Code Ann, § 571.003(12){A) (West Supp.
2001}, the legislature could not have intended
that this definition of a “mental health facili-
ty” be used to define who a person may sue,
see id. § 321.003, because the legislature can-
not waive immunity for federal agencies. In
addition, they assert that an “administrative
rights-protection process’ already exists to re-
dress viplations by MHMR and community

45 SOUTH WESTERN REFPORTER, 3d SERIES

See Duhart, 610 SW2d at 742-43. The
plaintiffs claim for exemplary damages
was based on the legislature’s incorpo-
ration of fifty-nine sections of the Workers’
Compensation Act into 2 statuie providing
workers’ compensation insurance for high-
way department employees. See id. at
742, However, the supreme court held
that the incorporated section itself did not
create a cause of action for exemplary
damages in the statute it amended; rath-
er, it “merely save[d] an existing one to
the extent allowed by law.” Id at 743
“There is no reference in the amendment
or its enabling clause which indicates an
intent to create or recognize a cause of
action against the State for exemplary
damages.” Id. at T42.

Barfield and Duhart both involve the
effect of subsequently enacted, disparate
statutes on earlier, specific legislation.
They neither apply to nor control the in-
terpretation of the Code provisions before
us. The incorporation or adoption by ref-
erence of the mental health facilities to be
subject fo suit here occurred at the time
the legislature passed the original statute
ereating liability. The Code’s statutory
scheme is not similar to those at issue in
Barfield and Duhart.

[14]1 Finally, appellants invite this
Court to delve into the legislative history
of these sections of the Code’ Appellants
argue that such history reveals that the
legislature did not intend to waive immuni-

facilities. These together, argue appellants,
create an ambiguity. See Bridgestone/Fire-
stone, Inc. v. Glyn-Jones, 878 S.W.2d 132,
133-34 (Tex.1994). Extrinsic aids, including
legislative history, may be used to interpret
statutes that are ambiguous. See id.; Tarrant
Appraisal Dist. v. Moore, 845 5. W.2d 820, 823
(Tex.1993); Citizens Nat'l Bank v. Calvert, 527
S.W.2d 175, 180 (Tex.1975). The statutory
provisions before us are clear and unambigu-
ous, and we do not accept appellants’ con-
trary argument.



714 Tex.

1. Appeal and Error &954(1, 2)

The standard of review for the grant
or denial of a temporary injunction is
abuse of diseretion.

2. Appeal and Exror <946

A trial court abuses its diseretion
when it acts arbitrarily and unreasonably,
without reference to gniding rules or prin-
cipals, or misapplies the law to the estab-
lished facts of the case.

3. Appeal and Error ¢=946

There i no abuse of discretion where
the court hases its decision on conflicting
evidence,

4, Appeal and Error ¢>842(2), 893(1)

The appellate court does not give any
particular deference to legal conclusions of
the trial court and apply a de novo stan-
dard of review when the issue turns on a
pure question of law.

5. Injunction ¢=138.1

To be entitled te a temporary injune-
tion, a plaintiff must show (1) that a
wrongful act ceccurred (i.e., that the plain-
tiff has a eause of action against the defen-
dant); (2) a probable right of recovery; and
(8) a probable injury in the interim.

6. Injunction ¢=138.6

The probable injury element neces-
sary for temporary injunetive relief re-
quires a showing that the harm is immi-
nent, the injury would be irreparable, and
that the plaintiff has no other adequate
legal remedy.

7. Injunction =12

Although an injunction is a preventive
device, injunctive relief is improper where
the party seeking the injunction has mere
fear or apprehension of the possibility of

injury.
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8. Injunction =12

A prerequisite for injunctive relief is
actual injury, the threat of imminent harm,
or another’s demonstrable intent to do that
for which injunctive relief is sought,

9. Injunction ¢=138.39

Former employee did not establish
that he was subject to imminent harm, as
required for temporary injunctive relief,
from former employer arising from cove-
nant not to compete, but only established
mere fear or apprehension that employer
would enforce the covenant, though em-
plovee stated that employer had previously
sued other former employees for compet-
ing, where employer did not interfere with
employee’s performance of his cceupation.

10. Appeal and Error =946

Although a trial court does not abuse
its discretion when it bases its decision on
conflicting evidence, that evidence must
reasonably support the trial court’s deci-
sion.

11. Injunction €=138.39

Former employer's mere filing of
ecounter-claim for permanent injunection,
seeldng to enforee covenant not to compete
after a trial on the merits, in employee's
suit to enjoin employer from enforeing cov-
enant and seeking judgment declaring cov-
enant unenforceable, did not amount to
imminent harm, as required to establish
probable injury element for temporary in-
junctive relief.

12. Injunction €=26(3)

An anti-suit injunction is appropriate
in four instances: 1) to address a threat to
the court’s jurisdiction; 2) to preveut the
evasion of important public policy; 3) to
prevent a muliiplicity of suits; or 4) to
protect a party from vexatious or harass-
ing litigation.
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13. Injunction =126

The party seeking an anti-suit injunc-
tion has the burden of showing that a clear
equity demands the injunection.

14. Injunction =189

A trial court abuses its discretion by
entering an overly-broad injunction which
grants more relief than a plaintiff is enti-
tled to by enjoining a defendant from con-
dueting lawful activities or from exercising
legal rights,

15. Injunction ¢=189

Where the injunctive relief granted
exceeds the relief requested by the appli-
cant in the petition, the trial cowrt exceeds
its jurisdiction.
16. Injunction 138.39

Temporary injunction was overbroad
to extent it went beyond former employ-
ee’s request to enjoin former employer
from enforcing covenant not to compete,
angd prohibited employer from interfering
with employee’s solicitation of business
from any client he served while working
with employer, and precluded employer
from any act caleulated to cause damage to
employee.

Russell Manning, Hornblower, Manning
& Ward, Corpus Christi, for Appeliant,

Thomas E. Baker, Demars, Hornblower,
Manning & Ward, Corpus Christi, for Ap-
pellee.

Before Chief Justice VALDEZ and
Justices DORSEY and RODRIGUEZ.
OPINION

Opinion by Justice RODRIGUEZ.

This is an accelerated, interlocutory ap-
peal from a temporary injunction prohibit-

ing Harbor Perfusion, Inc., (Harbor) from
enforcing a covenant not to compete
againgt Donald G. Floyd, See TexCrv.
Prac. £« REM.Cope Ann. § 51.014(a)(4) (Ver-
non Supp.2001); TexR.AprP. 28.1. Har-
bor challenges the temporary injunction by
four issues. We reverse and remand.
Floyd is a cardiopulmonary clinical per-
fusionist, which is a person who operates
heart and lung machines as well as auto-
transfusion devices during surgery. In
1985, Floyd and two other perfusionists
formed a partnership under the name
Harbor Perfusion, Inc. Floyd was a share-
holder, director, officer, and employee of
Harbor. At the time of Harbor’s incorpo-
ration, Floyd and Harbor entered into an
employment agreement which provided,
ameng other things, that Harbor was enti-
tled to acquire Floyd’s stock in Harbor
upon his termination of employment. The
agreement also included a eovenant not to
compete, which arose “in the event of (and
in connection with) any optional purchase
of Employee’s stock....” In the event of
such a purchase, the covenant provided
that the employee shall not, for a period of
three years after termination:
in any area within a 50-mile radius of
Corpus Christi, Texas or of San Antonio,
Texas, either: (i) engage in the Compa-
ny’s Services businesses, or individually
render services as a perfusionist; (i)
become beneficially interest[ed] in any
business or entity engaging in the Com-
pany’s Services business; (iii) become
employed or retained by any third party
with respect to any Company’s Services
operations; or (iv) be or become an offi-
eer or director of any company engaging
in a Company’s Services business.

The employment agreement further pro-
vided for payment of a “teymination bene-
fit” upon termination of employment. The
payments were to continue for a period of
three years after employment provided
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Floyd did not violate the covenant not to
compete,

Floyd resigned from Harbor’s employ-
ment in April of 2000. Thereafter, Floyd
filed suit against Harbor, seeking, infer
alig, to enjoin Harbor from enforcing the
covenant not to compete and a judgment
declaring the covenant unenforceable.
Harbor counterclaimed, requesting a per-
manent injunetion enfercing the covenant
not to compete. After a hearing, the court
granted a temporary injunetion enjoining
Harbor from the following conduct:

[(1) ] enforcing by judiecial means, oth-

er than a trial on the merits in the above

styled and numbered cause, the restric-

tive covenants contained in paragraphs 7

and 8 of that certain Employment

Agreement dated May 10, 1996;

(2} interfering extrajudicially with the

performance of perfusion services by

Donald G. Floyd, either individually or

in the course and scope of his employ-

ment for a third party, including Floyd's
solicitation of business from any client
whom Floyd served while affiliated with

Harbor Perfusion; and

(3) committing any acts calculated to

cause damage to Donald G. Floyd in his

performance of perfusion services or any
business connected with those perfusion
services.

In its order, the trial court found that
Harbor was likely to attempt to enforce
the covenant not to compete and interfere
with Floyd's performance of his occupa-
tion, that Floyd would likely succeed on
the merits in his suit, and that Floyd
would suffer probable harm.

By its first, third, and fourth issues Har-
bor contends that the trial court abused its
discretion in granting the temporary in-
Jjunction.

[1-4] The standard of review for the
grant or denial of a temporary injunction
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is abuse of discretion. Walling v Met-
colfe, 863 S.W.2d 56, 58 (Tex.1993); Tenef
Heaqlth Ltd. v. Zamore, 13 S.W.3d 464, 468
(Tex.App.—Corpus Christi 2000, pet
dism'd w.0j). A trial court abuses its
discretion when it acts arbitrarily and un-
reasonably, without reference to guiding
rules or principals, or misapplies the law to
the established facts of the case, Downer
». Aguomarine Operafors, Inc, TN
S.W.2d 238, 24142 (Tex.1985). There is
no abuse of discretion where the court
bases its decision on conflicting evidence,
General Tire, Ine. v. Kepple, 970 8.W.2d
520, 526 (Tex.1998); Zamora, 13 SW.3d at
468. We do not give any particular defer-
ence to legal conclusions of the trial court
and apply a de novo standard of review
when the issue turns on a pure question of
law. Zomora, 13 S.W.3d at 468; see also
State v. Heal, 917 SW.2d 6, 9 (Tex.1996).

[5,6] To be entitled to a temporary
injunction, a plaintiff must show (1) that a
wrongful act occurred (i.e., that the plain-
tiff has a cause of action against the defen-
dant); (@) a probable right of recovery;
and (3) a probable injury in the interim.
Walling v. Metealfe, 863 SW.2d 56, 57
(Tex.1998); Zomore, 13 S.W.Bd at 468;
Castanedo v. Gonzalez, 985 S.W.2d 500,
502 (Tex.App.—Corpus Christi 1998, no
pet.). The probable injury element re-
quires a showing that the harm is immi-
nent, the injury would be irreparable, and
that the plaintiff has no other adequate
legal remedy. Zamora, 13 8.W.3d at 468,

[7,8] Although an injunction is a pre-
ventive device, injunctive relief is improper
where the party seeking the injunction has
mere fear or apprehension of the possibili-
ty of injury. Frey v DeCordova Bend
Estates Owners Ass'n, 847 S.W.2d 246, 248
(Tex.1983). A prerequisite for injunctive
relief is actual injury, the threat of immi-
nent harm, or another’s demonstrable in-
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tent to do that for which injunective relief is
sought. Tri-State Pipe and Equipment,
Ine. v. Southern County Mut. Ins. Co, 8
BW.a3d 394, 401 (Tex App.—Texarkana
19499, no pet).

[9] During the hearing on the tempo-
rary injunction, counsel for Harbor ques-
tioned Floyd regarding how Harbor had
interfered with the performance of his oc-
cupation. Floyd responded he did not
have any contracts and that Harbor domi-
nated the contracts. Moreover, “folne of
their board members informed fhim} that
they will aggressively defend their busi-
ness in Corpus Christi. .. .” He also stat-
ed, “[wlithout specifiecs, I think there’s
gsome implied—some implications from the
past, that Harbor ... has previously sued
employees, former employees, for compet-
ing.”

Floyd admitted he was trying to main-
tain relationships - with the doctors for
whom he had performed services and that
he would be available if they would like
him to come hack and work, Some of the
doctors had told him they wanted him to
come bhack to work, but he declined to do
80 because he was “concerned about the
[eovenant not to compete] and the employ-
ment agreement.” Floyd stated he was
also unable to write contraets under the
covenant not to compete because “[tlhe
contracts usually in the hospital prevent
them from hiring a former employee.”
Floyd had not offered his services to any
physicians who refused his offers. Some
of the individuals with whom Floyd spoke
at the various hospitals indicated they had
concerns that he was under a covenant not
to compete. When asked if Harbor did

1. In the appendix to his appellate brief, Floyd
attached a letter from Harbor’s counsel to
Floyd's counsel explaining that because Floyd
had violated the covenant not to compete,
Harbor would not pay further termination
benefits. We are unable to consider this let-

anything to interfere with his discussions
at Spohn Hospital, Floyd stated that to his
knowledge, Harbor did not.

[10,11] Although a trial court does not
abuse its discretion when it bases its deci-
sion on conflicting evidence, that evidence
must reasonably support the trial court’s
decision, See Universal Health Services v.
Thompson, 24 3.W.3d 570, 576 (Tex. App.—
Austin 2000, no pet. h); Zamorg, 13
8.w.3d at 468, Floyd’s testimony demon-
strates mere fear or apprehension of the
possibility of injury rather than imminent
harm. Floyd presented no evidence that
Harbor interfered with the performance of
Floyd’s occupation or that it intended to do
so.l See Markel v. World Flight, Inc., 938
SW2d T4, 79 (Tex.App.—San Antonio
1996, no writ) (holding that pleadings alone
will not support entry of a temporary in-
junction where record contains absolutely
no testimony or any type of evidence to
prove imminent or irreparable harm).
Moreover, Harbor’s mere filing of a eoun-
ter-claim for a permanent injunction seek-
ing to enforce the covenant not to compete
after a trial on the merits does not amount
to imminent harm. Accordingly, Floyd
failed to establish the prebable injury ele-
ment and the trial court abused its discre-
tion in granting the temporary injunction.

[12,13] Even if Floyd had met his bur-
den by showing immihent harm, the trial
court abused its diseretion in entering the
portion of the injunction proscribing Har-
bor from enforcing the covenant by judicial
means. This portion of the injunetion is
an anti-suit injunetion, which is appropri-
ate in four instances: 1) to address a
threat to the court’s jurisdiction; 2) to

ter, however, as it does not appear in the
appellate record. See Sabine Offshore Serv.,
Inc. v. City of Port Arvthur, 595 5 W.2d 840,
841 (Tex.1979); Sewell v. Adams, 854 S.W.2d
257, 259 ({Tex.App.—Houston [14th Dist.]
1993, no writ).
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prevent the evasion of bmportant public
policy; 3) to prevent a multiplicity of suits;
or 4) to protect a party from vexatious or
harassing litigation. Golden Rule Ins. Co.
v. Harper, 925 S.W.2d 649, 651 (Tex.1996).
The party seeking the injunction has the
burden of showing that a clear equity de-
mands the injunction, Christensen v. In-
tegrity Ins. Co., T19 S.W.2d 161, 183 (Tex.
1986); Tri-State Pipe and Egquipmeni
Imc. v. Southern County Muf. Ins. Co., 8
SWa3d 394, 401(Tex.App.—Texarkana
1999, no pet.).

In the present case, Floyd failed to pro-
vide evidence to support any of the four
bases for an anti-suit injunction. Accord-
ingly, even if the requisite elements of a
temporary injunction had been satisfied,
the trial court abused its discretion by
enjoining Harbor from enforeing the cove-
nant by judicial means, other than a trigl
on the merits in the instant cause.

[14] Furthermore, the portion of the
order enjoining Harbor from extra-judicial
activity is over broad. “[A] trial court
abuses its discretion by entering an ‘over-
ly-broad’ injunetion which grants ‘more re-
lief’ than a plaintiff is entitled to by enjoin-
ing a defendant from conducting lawful
activities or from exercising legal rights.”
Fairfield Estotes LP. v Griffin, 986
S.W.2d 719, 723 (Tex.App.—Eastland 1999,
no pet.) (citing The Republican Party of
Texas v. Dietz, 940 SW.2d 86, 93 (Tex.
1997); Villalobos v. Holguin, 146 Tex. 474,
208 S.W.2d 871, 875 (Tex.1948); Ghidoni
v, Stone Oak, Inc., 966 S,W.2d 578, 583
(Tex.App.—San Antonio 1998, no writ)).

Here, the trial court’s order enjoined
Harbor from interfering with Floyd’s per-
formance of perfusion services, “including
Floyd's solicitation of business from any
client. whom Floyd served while affiliated
with Harbor.” It further enjoined Harbor
from “committing any acts caleulated to
cause damage to Donald G. Floyd in his
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performance of perfusion services or any
business connected with those perfusion
services.” These prohibitions go beyond
preventing Harbor from enforcing the cov-
enant not to compete. By prohibiting
Harbor from committing an act caleulated
to damage Floyd’s business as a perfusion-
ist or from interfering with Floyd’s perfor-
mance of perfusion services, the injunction
arguably restricts Harbor from engaging
in free-market competition. Thus, even if
Floyd had been entitled o a temporary
injunction, the trial eourt abused its discre-
tion by entering the overly-broad injunec-
tion.

[15,16]1 Moreover, where the injunctive
relief granted exceeds the relief requested
by the applicant in the petition, the trial
court exceeds its jurisdiction. RP&R, Inc.
o, Territo, 32 S.W.3d 396, 401 (Tex.App—
Houston [14th Dist.] 2000, no pet.) (citing
Fuairfield v. Stonehenge Ass'm Co., 678
8.W.2d 608, 611 (Tex.App.—Houston [14th
Dist.] 1984, no writ)). In this case, Floyd's
petition for temporary injunction request-
ed only that Harbor be enjoined from en-
foreing the covenant not to compete.
Thus, the trial court exceeded its jurisdie-
tion by entering any relief beyond enjoin-
ing Harbor from enforcing the covenant
not. to compete. Harbor's first, third, and
fourth issues are sustained. We decline to
address Harbor's second issue as it is not
dispositive to this appeal. Tex R.AreP.
47.1.

The trial court’s temporary injunction
order is REVERSED, and the cause is
REMANDED to the trial court for further
proceedings consistent with this opinion,
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