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CHRYSLER CORPORATION, Relator,
v.

The Honorable Robert BLACKMON,
Judge, Respondent.

Ne. D-1637.
Supreme Court of Texas.
Oct. 14, 1992
Rehearing Overruled Dec. 31, 1992,

Automobile manufacturer sought writ
of mandamus directing the 117th District
Court, Nueces County, Robert Blackmon,
d., to vacate “death penalty” sanction order
in products liability suit. The Supreme
Court, Cornyn, J., held that: (1) trial court
findings in discovery context would not be
given the same weight on appeal as those
in nonjury trials on the merits, and trial
courts were not required to make written
findings in all cases in which “death penal-
ty” sanctiong were imposed, and (2) trial
court abused its discretion by ordering
“death penalty” sanctions under circum-
stances of case.

Writ conditionally issued.

Gonzalez, Mauzy, Doggett, and Gam-
mage, JJ., dissented.

1. Pretrial Procedure =44

Legitimate purposes of discovery sanc-
tions are threefold: to secure compliance
with discovery rules, to deter other liti-
gants from similar misconduct, and to pun-
ish violators. Vernon’s Ann.Texas Rules
Civ.Proc., Rule 215.

2. Pretrial Procedure &44

Discovery sanctions must be “just,”
and two factors mark bounds of trial
court’s discretion in that regard: direct re-
lationship between offensive conduct and
ganction imposed must exist and sanction
imposed must not be excessive. Vernon's
Ann.Texas Rules Civ.Proc., Rule 215, subd.
2, par. b
3. Pretrial Procedure =44

Permissible discovery sanction should
be no more severe than required to satisfy
legitimate purposes; this means that court
must consider relatively less stringent

841 SOUTH WESTERN REPORTER, 2d SERIES

sanctions first to determine whether lesser
sanctions will fully promote compliance, de-
terrence and discourage further abuse.
Vernon's Ann Texas Rules Civ.Proc., Rule
215.

4. Pretrial Procedure ¢=44, 45

Sanctions order in products liability
case, striking automobile manufacturer's
pleadings and ordering that case proceed to
trial on damages alone and further order-
ing that manufacturer could not call expert
witnesses regarding any aspect of liability
at trial on damages, violated standards for
imposition of “death penalty discovery
sanctions” terminating presentation of
merits of party's claims; no direct relation-
ship existed between the offensive conduct
and the sanction imposed, which was also
more severe than necessary to satisfy legit-
imate purposes of sanctions for discovery
abuse, no lesser sanction was first imposed,
and record conclusively refuted presump-
tion that manufacturer’s claims or defenses
lacked merit. Vernon's Ann.Texas Rules
Civ.Proc., Rule 215.

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Pretrial Procedure <44

Death penalty sanctions should not be
used to deny trial on the merits unless
court finds that sanctioned party’s conduct
justifies presumption that its claims or de-
fenses lacked merit and that it would be
unjust to permit party to present substance
of that position which is subject of withheld
discovery before the court. Vernon’s
Ann.Texas Rules Civ.Proc., Rule 215.

6. Appeal and Error <=1024.3

Findings filed in discovery sanctions
context should not be given the same
weight on appeal as findings made in non-
jury trial. Vernon's Ann.Texas Rules Civ.
Proc., Rules 215, 296.

7. Pretrial Procedure &44

Trial courts are not required to make
written findings in all cases in which
“death penalty” discovery sanctions are im-
posed, and there are even instances when
extensive findings in support of sanctions
order cannot be considered helpful to appel
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late review. Vermon's AnnTexas Rules
Civ.Proc., Rule 215.

Ronald B. Brin, Richard W, Crews, Jr.,
Corpus Christi, Richard A. Salomon, Chica-
go, I, Richard Josephson, Dallas, Travis
J. Bales, Houston, Joe R. Greenhill and Bob
E. Shannon, Austin, for relator.

David L. Perry, Mikal C. Watts, Corpus
Christi, Franklin S. Spears, San Antonio,
Charles B. Lord, C.L. Ray, Austin and
Elaine Stone, Corpus Christi, for respon-
dent.

OPINION
CORNYN, Justice.

In thiz product liability suit, Chrysler
Corporation seeks a Writ of Mandamus di-
recting the Honorable Robert Blackmon,
Judge of the 117th District Court, Nueces
County, Texas, to vacate his Order Regard-
ing Plaintiffs’ Amended Motion for Sanc-
tions Against Chrysler for Discovery
Abuse (Sanctions Order) by which he
struck Chrysler's pleadings and rendered a
default judgment against Chrysler on all
issues of liability for both compensatory
and punitive damages.! Chrysler claims
that the trial court's Sanctions Order vio-
lates the standards for the imposition of
“death penalty” discovery sanctions, those
that terminate the presentation of the mer-
its of a party’s claims, that we recently
adopted in Transamerican Natural Gas
Corp. v. Powell, B11 S.W.2d 913 (Tex.1991,
orig. proceeding) and Braden v. Downey,
811 8.W.2d 922 (Tex.1991, orig. proceed-
ing).

Ambrocio Garcia Jr. was killed on July
26, 1986, when a drunk driver drove acress
the median and hit Gareia’s Dodge Diplo-
mat head-on. Garcia’s family filed this
wrongful death suit against Chrysler and
the estate of the driver, alleging, among

1. Airial on damages was scheduled for approxi-
mately three months later.

2. In Transamerican Natural Gas Corp. we held
that
when a trial court imposes discovery sanc-
tions which have the effect of precluding a
decision on the merits of a party’s claims—
such as by striking pleadings, dismissing an
action, or rendering default judgment—a par-

other things, that the Dodge Diplomat was
defective hecause it was not crashworthy.

The parties acknowledge that the stan-
dards for appellate review of discovery
sanctions announced in Transamerican
Natural Gas Corp. v. Powell and Braden
v. Downey control this proceeding, includ-
ing a party’s right to mandamus relief if a
violation of those standards is demonstrat-
ed.? We consider, then, whether the record
demonstrates a violation of those stan-
dards.

I

This record painfully illustrates the prob-
lems of modern discovery practice and the
attendant expenses and difficulties of judi-
cial administration, at all levels, especially
in complex litigation. From April 10, 1989,
when the Garciazs served Chrysler with
their first request for discovery, until Au-
gust 8, 1991, when the trial court granted a
default judgment against Chrysler on liabil-
ity, the Garcias served five discovery re-
quests on Chrysler. Chrysler served five
responses, including objections to those re-
quests. The Garcias filed three Motions to
Compel Discovery and for Sanctions, and
the parties participated in seven hearings
on discovery disputes before three district
judges. By the time the Sanctions Order
was signed, Chrysler claims to have pro-
duced more than 80,000 documents, made
100,000 more available for inspection, and
to have spent more than $250,000 in the
process.) The parties have filed with this
court twelve volumes of exhibits, including
motions, responses, transcripts of hearings,
correspondence, and affidavits, which they
ask us to congider in assessing the propri-
ety of the Sanctions Order.

The record reflects that the Gareias first
served Chrysler with three discovery re-
quests, including requests for admission,
requests for production, and interrogato-

ty's remedy by appeal is inadequate, uniess
the sanctions are imposed simultaneously
with the rendition of a final appealabte judg-
ment.

Id at 920.

3. At oral argument, Chrysler's attorney claimed
that Chrysler had, by that time, produced 100,-
000 documents and spent in excess of $300,000
responding to the Garcias’ discovery requests.
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ries, to which Chrysler responded with an-
swers and objections, leading to a hearing
on the Motion to Compel Discovery on
April 12, 1990. Admirably, the parties set-
tled “probably 70 per cent” of their differ-
ences hefore the hearing, and submitted
only the remaining issues for the court’s
determination. Ultimately, the parties sub-
mitted an Agreed Order On Motion to Com-
pel Discovery to the trial court, which it
signed on June 13, 1990, resolving all their
differences on the Garcias' first, second,
and third requests for discovery. The
Agreed Order granted no sanctions.

On the same day that the trial court
signed the parties’ Agreed Order, the Gar-
cias served Chrysler with Plaintiffs’ Second
Motion to Compel Discovery, Motion for
Sanctions, and Motion for Entry of Order.
The court convened a hearing on the Garci-
as’ Second Motion to Compel on August 30,
1990. The “hearing,” as it turned out,
consisted of an announcement of counsels’
agreement that Chrysler would identify a
specific discovery request to which it
claimed the documents it had produced
were responsive; in return, the Garcias
would then provide Chrysler with a list of
contended deficiencies in Chrysler's produc-
tion efforts. To this point, the tenor of the
parties’ relationship appears to have been
accurately characterized by one of the Gar-
cias’ lawyers when he stated to the trial
court that “some of our trouble may be
more [of a] communication problem as op-
posed to an actual production problem.”

However, discovery proceedings grew
contentious in early 1991. On January 4,
1991, the Gareias filed Plaintiffs’ Third Mo-
tion to Compel Discovery and Motion for
Sanctions in which they complained of
Chrysler’s alleged failure to adequately re-
spond to nineteen requests for production
in Plaintiffs’ Second Request for Discovery
and three interrogatories contained in
Plaintiffs’ Third Request for Disecovery. In
its written response, Chrysler alleged that
the Garcias had not pointed out gaps in

4. At oral argument Chrysler’s attorney claimed
to have produced “approximately 250 or [sic]
300" crash tests in this case.

5. The Garcias' attorney at oral argument
claimed that Chrysler had withheld 63 major
frontal M-body crash tests.
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Chrysier's responses ag agreed but instead
had responded with a Motion for Sanctions.
This resulted in Chrysler's accusation that
opposing counsel was trying to set up a
sanctions “tort.” See William Kilgarlin,
Sanction for Discovery Abuse: Is the
Cure Worse than the Disease?, 54 TEXBAR
J. 659 (1991); Charles Herring, The Rise of
the “Sanctions Tort”, Texas Lawyer, Jan.
28, 1991, at 22-23.

The hearing on Plaintiffs’ Third Motion
to Compel and Motion for Sanctions was
held on February 15, 1991, The Garcias
accused Chrysler of failing to comply with
the Agreed Order, complaining primarily of
Chrysler’s fajlure to produce certain M-
body crash tests,? a erash test index “that
we know about that they haven't given
us,” ¥ an organizational chart, and informa-
tion about Chrysler’s document retention
policies.® The sanctions requested included
the striking of Chrysler’s pleadings. The
Garcias’ counsel argued: “[Wlhat is needed
ig punishment and it needs to be rather
harsh, it needs to be harsh enough to get
people’s attention....”” A harsh punish-
ment would be appropriate, claimed the
Garecias' counsel, because of Chrysler's ly-
ing and bad faith.

In response, Chrysler contended that it
had produced everything that it was able to
produce. For example, it contended that it
had produced “some 100 crash test files”
but that others, dating back more than six
model years, had been destroyed pursuant
to its document retention policy. Chrysler
claimed that only if a crash test had been
produced in other litigation and maintained
in a case file would it be retained, but even
then, not in the ordinary course of busk
ness.

Following a hearing that lasted approxi-
mately eight hours and consumed 196
pages of the record, the trial court signed
an Order in which he denied Plaintiffs’
Motion for Default Judgment, Plaintiffs'
Motion to Strike Chrysler's Pleadings, and

6. Pursuant to its document-retention policy,
Chrysler claims to have periodically destroyed
certain of the requested documents in the ordi-
nary course of its business.
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Plaintiffs’ Motion for Monetary Sanctions.
The trial court did, however, order Chrysler
to produce by April 1, 1991: (1) the crash
test files and results, (Z) unedited, compu-
terized records of its entire crash-test index
for all M-body type vehicles, and (3) affida-
vits detailing Chrysler's explanation for alt
requested documents that it claims were
destroyed pursuant to its document reten-
tion policy. In the event that Chrysler
failed to timely comply with his Order,
Judge Dunham conditionally ordered a
monetary sanction of $7,500 for each day it
failed to do so.

Thereafter, the Garcias served Chrysler
with their fourth discovery request.
Chrysler's 28-page response raised objec-
tions to the request on both general and
specific grounds, including the objection
that some portions of the fourth request,
containing 105 separate items for produc-
tion, duplicated previous requests.

On March 29, 1991, Chrysler filed a Re-
sponse to the trial court’s Order, asserting
that it was in compliance with that Order,
and requesting a hearing on April 10, 1991,
so that its compliance could be certified to
avoid assessment of the $7,500 daily sanc-
tion conditionally ordered by Judge Dun-
ham.” The hearing of April 10th, however,
arimarily involved Chrysler’s objections to
‘he Garciag' fourth request for discovery
ind spanned two days and 188 pages of the
'ecord. The anticipated hearing on Chrys-
er's Response to the trial court’s Order
vas deferred until April 26, 1991, to be
1eard with Plaintiffs’ Motion for Sanctions.

At the hearing on the Garcias’ Motion for
janctions on April 26, 1991, the primary
oncerns were crash test reports and

. On the day before the hearing on April 10th,
the Garcias’ counsel transmitted by facsimile a
Motion for Sanctions based on alleged misrepre-
sentations made to the trial court at the hearing
of February 15, 1991, but the hearing on this
Motion was postponed until April 26, 1991,

. For example, he acquired a crash-test master
index for the years 1962 to 1978 from a 1978
deposition taken in another case. Another time,
the Garcias' attorney called Chrysler a "liar”
when it claimed that certain crash tests were
destroyed, based on the affidavit of a Chicago
area paralegal who claims Chrysler produced
those tests recently in a case handled by her
Firm. Chrysler's attorneys later took her deposi-

Chrysler’s electronic crash-test daiabase.
Counsel for the Garcias acknowledged that
Chrysler did “provide a lot of stuff to us on
April 1st” but stated that he had acquired
from other sources® indices that referred
to 245 M-body crash tests and that he had
only received 191 crash test reports. In
response, Chrysler claimed that crash test
reports were destroyed pursuant to its doc-
ument retention policy. But this could not
be true, the Garcias' attorney retorted, be-
cause “some of the allegedly missing re-
ports had been produced to other plaintiffs
in other lawsuits during the same time that
we've heen trying to get them in this case
and, therefore, clearly have not been de-
stroyed.”

Chrysier’s attorney told Judge Blackmon
that two other distriet judges had “already
heard these issues.” He pointed out that
this lawsuit concerned a frontal impact to
an M-body style vehicle—not side and rear-
end impacts—and that the previous court
ordered production was so limited. He also
asserted that the difference between the
lists of erash tests produced in other cases
and those produced here was explained by
Chrysler’s document retention policy. Fi-
nally, he claimed that Chrysler had no way
to locate all of the crash tests produced at
other times in other lawsuits and should be
required to produce only those maintained
by Chrysler in the ordinary course of its
business.

Ultimately, the trial court overruled all
of Chrysler’s objections and set the date
for Chrysler's compliance with the Garcias’
fourth discovery request for May 31, 1991.

On April 16, 1991, the Garcias filed an
Amended Motion for Sanctions.® Chrysler

tion to discover that the crash test reports in her
file consisted of one page from each of three
destroyed test reports and invelved a non-M-
body type vehicle, which was the subject of the
paralegal's firm's case.

9. The Garcias’ Second Amended Motion for
Sanctions Against Chrysler for Discovery Abuse
is really their fourth such motion. It alleges:

L
Defendans Chrysler has engaged in a pattern
and practice of discovery abuse in this case
which includes:
(1) A long history of needless and obstreper-
ous delay;
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filed a 21-page response specifically deny-
ing each of the Garcias' contentions and
asserting that the plaintiffs had themselves
been guilty of discovery abuse related to
Chrysler's discovery requests.

The final hearing on sanctions began on
April 26, 1991, and occupies 129 pages of
the record’® The Garcias’ complaints at
that time related to Chrysler's alleged fail-
ure to produce crash tests, a crash test
index, an organizational chart, and certain
seatbelt-related documents, and its alleged

(2) Needless delay in making discovery re-
quired by the Agreed Order of June 13, 1990;
{3) Leading opposing counse] to believe that
discovery required by the Agreed Order of
June 13, 1990 was completed when, in fact, it
had not been completed;
{4) False statements that it had produced all
crash tests which it was ordered to produce,
when it had not;
(5) Failure to produce crash tests which it
claimed had previously been destroyed when
they had not been desiroyed;
{6y Making false statements regarding discov-
ery responses to the effect that it does not
maintain a master crash test index, when it
does maintain such an index;
(7) Making false statements through counsel
to the Court that its master crash test index
does not reflect whether crash tests reports
have been destroyed, when the electronic
crash test index which Chrysler maintains
does contain such information;
(8) Failure to disclose 14 similar lawsuits re-
sponsive to Interrogatories Nos. 26 and 27;
(9) Failure to provide names and addresses of
Plaintiffs’ counsel and other identifying infor-
mation regarding similar lawsuits in response
to Interrogatories Nos. 26 and 27, notwith-
standing Judge Dunham's Order of February
15, 1991;
(10} Failure to produce underlying data for
compliance reports relevant to FMVSS 203,
204, and 207, contrary to the agreed produc-
tion order;
(11} A continuing failure to produce Chrys-
ler's document retention policies pursuant to
which responsive documents “may” have been
destroyed, and frivolously objecting to re-
quests for their production;
(12} Falsely stating to the Court that it had
produced Chrysler's document retention poli-
cies, when it had not;
{13} Additional failure to produce all M-body
crash tests after being specifically ordered to
do so by Iudge Dunham's order of February
15, 1991;
(14} Massive failure to produce relevant and
critical documents regarding Chrysler’s test-
ing of M-body seat belts and steering columns,
II.
Chrysler's conduct in this case constitutes a
continuing pattern of discovery abuse which
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failure to disclese all other lawsuits involv-
ing similar claims. Chrysler’s attorney re-
iterated to the trial court his explanation
for the discrepancy between references to
crash tests in other lawsuits obtained by
the Garcias' eounsel and Chrysler's produe-
tion in this suit:
What we are finding here and what I'm
afraid will continue to happen through-
out this entire case is that in some engi-
neer’s file somewhere at Chrysler Corpo-
ration or somewhere else, somebody back

required the imposition of sanctions pursuant 1o
the provisions of Rule 215, Tex.R.Civ.P. In-
deed, some of Chrysler's conduct violates Judge
Dunham's Order of February 15, 1991, which
specifically provided that failure to comply with
the Order would result in sanctions of $7,500.00
per day pending full compliance.

10. By May 3ist, Chrysler had produced 11,000
additional documents but asked for and re-
ceived a 60-day extension at a hearing on June
21, 1991 as well as a limitation on the scope of
the Garcias’ fourth request for discovery. At the
June 21, 1991 hearing, Judge Blackmon stated:

[II'I tell you something that's worrying me
about the case, and it does worry me, and one
of the reasons I haven't ruled on sanctions per
se that I still have on my desk is we probably
have already spent five or six days, we should
have been trying this lawsuit. And we've had
five or six days in pretrial things. Plaintff is
obviously trying to posture the case so he can
win the case in pretrial and does not have to
try the lawsuit,
* * * * * *

I am not in a position to say that lawyers are

lying when they make- representation in this

Court in open court about what their clients

can do or not do. I believe those representa-

tions are made in all good faith. * * * [II'm

just not convinced that the lawyers here have

done bad things and consequently, I'm not
convinced that the Defendant here has done

evil in—in regard to the discovery. * * * 1

still don’t know what I'm going to do with the

sanctions, I just haven't made up my mind.

One of you suggested some attorneys' fees and

letting these fellas travel up somewhere, [

thought that probably was the most reason-
able suggestion. The problem is I'm going to
have to have a hearing on attorneys fees, and

I really don't want to do that. I would like to

resolve that matter because I want to get the

case to trial and try it.

Between April 26, 1991 to June 21, 1991,
Chrysler compiled decuments responsive to the
Garcias' fourth discovery request. During this
period, the Garcias’ counsel served on Chrysler
two additional requests for discovery.
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then may have copied a piece of a crash
test, maybe a page, may have made some
notes about a crash test, may have actu-
ally—may have written a preliminary
memo about a crash test that was onpgo-
ing that has the same number as one of
those crash tests that is on our list of
being shredded.

The trial court ultimately took the Mo-
on for Sanctions under advisement. On
lay 10, 1991, the judge wrote to counsel
tpressing his opinion that discovery abuse
1d occurred and requesting their sugpes-
ons for appropriate alternative sanctions.
1dge Blackmon then expressed his opinion
it striking Chrysler's pleadings was too
wvere,

Chrysler responded that if sanctions
ere to be assessed, sanctions providing
r an award of expenses, including reason-
ile attorneys fees, or an award of discov-
¥y expenses or court costs, would be ap-
opriate. See TExR.Civ.P. 215(2)(b}8) &
b. On the other hand, the Garcias recom-
ended that the trial court prohibit Chrys-
r from calling any expert witness whose
inion was based on documents that had
t been produced or that a fine of $292.-
0 be assessed ($7,500 per day for 39
ys) for alleged non-compliance with
dge Dunbam’s Order.

Finally, on August 8, 1991, Judge Black-
i announced his ruling on Plaintiffs’
wquest for Sanctions. He proceeded to
ant the Garcias' request to strike Chrys-
¢ pleadings and ordered that the case
sceed to trial on damages alone because,
he said, he could think of no way to
uote divide the baby unquote.”” The trial
irt further ordered that Chrysler could
i call expert witnesses regarding any
sect of liability at the trial on damages.
rysler alleges that the Garcias’ attor-
ys prepared the written Sanctions Order,
ich was signed that same day, without
ending Chrysler’s counsel an oppertuni-
to review it or te lodge any objection to
before it was signed.

IL.

1,2] The legitimate purposes of discov-
- sanctions are threefold: 1) to secure
npliance with discovery rules; 2} to de-
other litigants from similar misconduct;

and 8) to punish violators. Bodnow Corp.
v. City of Hondo, 721 S.W.2d 829, 840
(Tex.1986). However, discovery sanctions
must alzo be “just.” TexR.Civ.P, 215(2Kb);
Transamerican Natural Goas Corp., 811
S.W.2d at 917. Twe factors mark the
bounds of the trial court’s discretion in
order for sanctions to be just: first, a di-
rect relationship between the offensive con-
duct and the sanction imposed must exist;
and second, the sanction imposed must not
be excessive. In other words, “the punish-
ment should fit the erime.” Id.

[31 A permissible sanction should,
therefore, be no more severe than required
to satisfy legitimate purposes. 'This means
that a court must consider relatively less
stringent sanctions first to determine
whether lesser sanctions will fully promote
compliance, deterrence, and discourage fur-
ther abuse. Jd.,; Braoden, 811 SW.2d at
929,

30, although punishment, deterrence, and
securing compliance with our discovery
rules continue to be valid reasons to impose
sanctions, these considerations alone can-
not justify a trial by sanction. Sanctions
that by their severity, prevent a decision on
the merits of a case cannot be justified
“absent a party's flagrant bad faith or
counsel’s callous disregard for the respon-
sibilities of discovery under the rules.”
Transamerican at 918 (citation omitted).
Even then, lesser sanctions must first be
tested to determine whether they are ade-
quate to secure compliance, deterrence, and
punishment of the offender. See id.

III.

[4] We now measure the Sanctions Or-
der by these standards. We conclude, for
reasons that follow, that the trial court's
actions failed to meet the Transamerican
and Brader standards in four ways.

First, there is no direct relationship be-
tween the offensive conduct and the sane-
tion imposed. As we stated in Transamer-
tean, the sanction must he directed against
the abuse and toward remedying the preju-
dice caused an innocent party. We do not
doubt that a failure to produce documents
can prejudice a party's efforts to assert or
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defend a claim. But here, there has simply
been no showing that the Garcias are un-
able to prepare for trial without the addi-
tional crash-test reports they seek. Fur-
thermore, the record fails to demonstrate
Chrysler’s ability to produce the missing
crash-test reports, There is no evidence in
the record that the missing tests exist or
are within Chrysler’s possession, custody,
or control, either actual or constructive. A
party cannot be penalized for failure to
produce documents under such circum-
stances. See TEx.R.Civ.P. 166b(2)(b).

The Garcias also contend that Chrysler
failed to disclose all similar lawsuits, point-
ing to the omission of a single lawsuit.
Chrysler explains that this omission oc-
curred because the case was classified on
its computer as an “air bag” case, rather
than a “seatbelt” case. Once Chrysler was
advised that the Garcias considered their
request to include this type of suit, it made
an additional search and disclosed ten air
bag suits in advance of the April 1st dead-
line, The Garcias have made no showing
as to how they have been hindered in their
preparation for trial by this omission.

It seems obvious that the Gareias would
be prejudiced by the expenditure of attor-
neys’ fees and expenses in pursuing mo-
tions to compel discovery and sanctions.
However, reimbursement of those ex-
penses would appear to be better calenlated

to remedy such prejudice than would death

penalty sanctions,

Seeond, striking Chrysler’s pleadings and
rendering a default judgment on liability is
more severe than necessary to satisfy the
legitimate purposes of sanctions for discov-
ery abuse. Judge Blackmon himself con-
ceded as much in his letter to counsel of
May 10, 1991, requesting alternative sanc-
tion proposals.!!

11. See supra p. 13.

12. In Chrysler's Request for Admission No. 6 to
the Garcias, it asks them to “Admit that Oscar
Garcia was negligent and that such negligence
was a proximate cause of the accident on July
26, 1986 between he and Ambrocio Garcia,” to
which the Garcias responded, “Admitted.”

In other words, the Garcias admitted that
Chrysler was not the sole cause of the accident,
but under Judge Blackmon's sanctions order,
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Third, no lesser sanction was first im-
posed. Although potentially exposed to a
substantial daily fine, such fine was never
imposed because there was no judicial de-
termination that Chrysler failed to meet
Judge Dunham’s deadline for production of
the items specified in his Order. Thus, we
do not consider the eonditional fine to be,
as the Garcias argue, an imposition of a
required lesser sanction,

[6] Fourth, and perhaps most signifi-
cantly, death penalty sanctions should not
be used to deny a trial on the merits unless
the court finds that the sanctioned party’s
conduct ‘justifies a presumption that its
claims or defenses lack merit” and that it
would be unjust to permit the party to
present the substance of that position
[which is the subject of the withheld discov-
ery] before the court.” Transamerican,
811 S.W.2d at 918; Braden, 811 S.W.2d at
929. This record contains no evidence to
justify such a presumption. In fact, the
record conelusively refutes any such sug-
gestion.'? Nor do we find any evidence in
the record of flagrant bad faith or coun-
sel’s callous disrepard for the obligations
of discovery.

Iv.

In Braden, we held that in the event the
trial court chooses to impose a substantial
monetary sanction, unless the court defers
payment until entry of final judgment, it
should make express written findings, af-
ter a prompt hearing, articulating the rea-
sons why the award does not impede a
resolution of the case on the merits. Bra-
den, 811 SW.2d at 928 (citing Thomas ».
Capital Security Serv., Inc,, 836 F.2d 866
(5th Cir,1988)). We also noted the helpful-
ness of such findings that give the trial
court’s reasons for imposing severe discov-
ery sanctions in Transamerican, 811

Chrysler could contest only the amount of actu-
al and punitive damages assessed, not liability,
causation, or Oscar Garcia's comparative re-
sponsibility for the death of Ambrocio Garcia.
If it had been allowed to try the issue of liabili-
ty, Chrysler would not have been jointly and
severally liable for Ambrocio Garcia's death if a
jury assigned 80 per cent or more of the respon-
sibility for Mr. Garcia's death to the drunk driv-
er. See TexCw.Prac. & RemCone § 33.013(b)(1).
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S.W.2d at 919 n. 9. Since then, courts of
appeals have reviewed trial eourt findings
regarding death penalty sanctions in at
least two distinct ways. See e.g. Hartford
Accident & Ind. Co. v. Abascal, 831
3.W.2d 559, 560 (Tex.App—San Antonio

13. Judge Blackmon's Sanctions Order includes
the following findings:
FINDINGS OF FACT

1. The Court finds that Chrysler has engaged
in a long-standing, continual, repeated and wil-
ful abuse of the discovery process including, but
not limited to, failure to comply with this
Court's discovery orders entered on the 13th day
of June, 1990, the 8th day of March, 1991, and
the 11th day of April, 1991; said discovery
abuse includes, but is not limited to, the foliow-
ing conduct:

a. REGARDING THE DISCOVERY ORDER
ENTERED HEREIN ON JUNE 13, 1990, the
Court finds:

1. Chrysler failed to produce in a reason-
ably timely manner numerous significant doc-
uments ordered produced by such Order;

2. Chrysler made false and misleading rep-
resentations to the Court and to opposing
counsel indicating that it had made full pro-
duction of documents and was in full compli-
ance with said Order, when it was not;

3. Chrysler made false representations to
the Court that it did not maintain a Master
Vehicle Crash Test Index, when it, in fact, did;

4. Chrysler failed to truthfully respond to
discovery, and responded to discovery in a
misleading and incomplete manner so as to
conceal information detrimental to its case;
and

5. Chrysler's unreasonable delay (more
than 10 months) and.its continual failure to
produce documents it was required to pro-
duce under said Order, constitute gross viola-
tions of the Agreed Order;

b. REGARDING THE DISCOVERY ORDER
ENTERED HEREIN ON MARCH 8, 1991, the
Court finds:

1. Chrysler failed to timely and reasonably
produce important documents ordered pro-
duced by such Order;

2. Chrysler represented to this Court and
to opposing counsel that it had made full
production of documents and was in full com-
pliance with said Order, when it was not; and

3. Chrysler produced incomplete and re-
dacted portions of documents in direct viola-
tion of such Order, and has failed to rectify
such violation after being informed of the
same;

c. REGARDING THE DISCOVERY ORDER
ENTERED HEREIN ON APRIL 11, 1991, the
Court finds:

1. Chrysler has failed to comply with the
Orders of this Court regarding Request for
Production No. 1 of Plaintiffs’ Fourth Discov-
ery to Defendant Chrysler, as it has, 1o this
date, failed, refused and neglected to produce
the information necessary for Plaintiffs to de-

1992, orig. proceeding), United States Fid.
& Guar. Co. v. Rossa, 830 8.W _2d 668, 672
(Tex.App.—Waco 1992, writ denied). This
case also presents the gquestion of what
deference, if any, an appellate court must
give such findings.)?

cipher and interpret the information con-

tained within the computerized data base pro-

duced pursuant to this Court's orders; and

2. Such failure, neglect and refusal to pro-
duce the materials referenced in the preced-
ing paragraph continued to this date despite
letters from counsel For Plaintiffs requesting
certain information which had been ordered
to be produced by this Court's orders;

2. The Court finds that Chrysler, by and
through its Houston counsel, has made repeated
false and misleading statements to the Court
and to opposing counsel regarding the status of
discovery in this litigation, both in writing and
in open court;

3. The Court finds that the imposition of
monetary sanctions as included in the Court's
Order of March 8, 1991, was ineffective in caus-
ing Chrysler to alter its pattern of misconduct;
the Court finds that Chrysler has continued to
engage in a continuing pattern of misconduct
including discovery abuse and violations of this
Court’s orders following this Court's Order for
monetary sanctions;

4, The Cowt finds that Chrysler is being
represented herein by Corpus Christi counsel,
Houston counsel and Washington, D.C. “Nation-
al” counsel; the Court finds from the evidence
that Chrysler itself, as well as its counsel, are
fully aware of Chrysler's obligations and that
the offensive conduct herein is atiributable, in
large part to Chrysler itself. The Court finds
that the offensive conduct is not attributable in
any part to Corpus Christi counsel. The Court
finds that Chrysler itself, by and through its
Discovery Manager Jeffery Podorsek and its Na-
tional Counsel Pavid Kikel, has been actively
involved in the conduct at issue;

5. The Court has considered for almost three
and one-half months the availability of less
stringent sanctions and whether less stringent
sanctions would fully promote compliance by
Chrysler with this Court's discovery order; the
Court had initially declined to strike Chrysler's
pleadings and has been seeking to determine
less stringent sanctions which could be expected
to obtain proper compliance by Chrysler with
this Couri's orders and with the discovery rules;
the Court notes that substantial monetary sanc-
tions previously imposed herein on Chrysler
had not successfully promoted full compliance
with this Court’s orders and that the pattern of
misconduct has continued; the Court, reluctant-
ly, finds that no sanction less stringent than
those ordered herein will secure compliance
with the Court's orders and applicable rules;

6. The Court finds that the discovery sought
is directly, materially and substantially related
to the major issues of the case; Chrysler's refus-
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[6] At least one court of appeals has
gone s0 far as to order the trial court to
make findings of fact and conclusiens of
law in support of its sanctions order under
the Transamerican standard. Hariford
Accident & Ind. Co. v Abascal, 831
8.W.2d 559, 560 (Tex.App.—San Antonio
1992, orig. proceeding). In reviewing the
trial court’s order for sanctions in Abascal,
the court held that the legal presumptions
in favor of a judgment following a nonjury
trial likewise applied to its review of the
order for sanctions on mandamus, and that
if any evidence supported the trial court’s
findings of fact, they were binding on the
reviewing court. Jd. at 561. Another
court of appeals has varied this approach,
holding that findings in the discovery con-
text should not be treated like findings of
fact made pursuant to Rule 296, which
apply to appellate review of nonjury trials
on the merits. Kossa v United Sitates
Fidelity & Guar. Co., 830 5.W.2d 668, 672
(Tex.App.—Waco 1992, writ denied).

In Transamerican, we noted merely that
trial court findings would be “helpful” in
assisting an appellate court in determining
“that the trial court exercised its discretion
in a reasonable and principled fashion."”
811 S.W.2d at 919 n. 9. We did not men-
tion Rule 296. Further, it iz apparent that
the standard of review articulated by the
court of appeals in Abascal is not, in fact
an “‘abuse of discretion” standard that we
most recently restated in Walker v. Pack-
er, 827 5.W.2d 833, 839-40 (Tex.1992), and
which we apply here, but a legal and factu-
al sufficiency standard of review applicable
to appeals of nonjury trials. W. Wendell
Hall, STANDARDS OF APPELLATE RE-
VIEW IN CIVIL APPEALS, 21 8T.
MARY'S L.J. 865, 919-20 (1990). Accord-
ingly, we reject the approach used by the
court of appeals in dbascal as incorrect
and approve the approach of the court of
appeals in Rossa as the correct appreach.

al to comply with the discovery rules and orders
of this Court prevent Plaintiffs from preparing
their case for trial and preclude a fair trial
under applicable law;

7. Although the Court fully recognizes the
severity of the sanctions ordered herein, Chrys-
ler's longstanding and flagrant discovery con-
duct in this case can oniy be described as a
wilful failure to comply with its responsibilities
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[7]1 Written findings that support the
decision to impose such sanctions have at
least three salutary effects: 1) such find-
ings aid appellate review, demonstrating
that the trial court's discretion was guided
by a reasoned analysis of the purposes
sanctions serve and the means of accom-
plishing those purposes according to the
Transamericon and Braden standards; (2)
such findings help assure the litigants, as
well as the judge, that the decision was the
product of thoughtful judicial deliberation;
and (3) the articulation of the court’s analy-
sis enhances the likely deterrent effect of
the sanctions order. See Thomas v. Capi-
tal Sec. Servs., Inc., 836 F.2d 866, 883 {5th
Cir.1988) (citation omitted). But we do not
wish to unnecessarily burden our (trial
courts by requiring them to make written
findings in all cases in which death penalty
sanctions are imposed. First, the benefit
of the trial court’s explanation in the record
of why it believes death penalty sanctions
are justified may be sufficient to guide the
appellate court. Second, written findings
are not needed in the vast majority of
relatively uncomplicated cases or even
more complex cases involving only a few
issues pertinent to the propriety of death
penalty sanctions. We doubt that findings
in such cases would meaningfully assist
appellate review.

There are even instances when extensive
findings in support of a sanctions order
cannot be considered helpful to appellate
review. This suit falls into that category.
Although the trial court made extensive
findings, only two appear pertinent to the
Transamerican  standards: whether
Chrysler’s discovery abuse justifies the
presumption that its defenses to the suit
lack merit; and, whether the conditional
monetary sanctions order of March 8, 1991
can be fairly characterized as a lesser sanc-
tion. We have reviewed the entire record

of discovery under our state’s Rules of Civil
Procedure and orders of this Court. Such a
callous disregard for its responsibifities therein
will not be tolerated by this Court;

8. Chrysler's lengthy and continuous ob-
struction of Plaintiffs' discovery efforts clearly
justifies the presumption held by this Court that
Chrysler believes its defenses to Plaintiffs’ alle-
gations lack merit.



SCHINDLER. v. AUSTWELL FARMERS CO-0OP.

Tex. 853

Cite as 841 S.W.2d 853 (Tex. 1992)

and conclude that it contains no evidence
that would justify the presumption of lack
»f merit of Chrysler's defense; ! further,
we conclude that the conditional monetary
anctions order is not the type of lesser
ianetion required before the imposition of
leath penalty sanctions, which we contem-
lated in Transamerican. We, therefore,
0ld that the trial court abused its discre-
ion by ordering death penalty sanctions
nder the circumstances of this case.
Vhile trial court findings in a death penal-
7 sanctions case can be helpful in demon-
trating how the court's discretion was
nided by a reasoned analysis of the pur-
ases sanctions serve and the means of
:complishing those purposes, especially in
mplex cases where the record is volumi-
yus, such findings must be pertinent to
& Trensamericen standards and sup-
wted by the record. Findings specifically
id to an appropriate legal standard are
e only type of findings that can be truly
neficial to appellate review.!s

. » *

For the reasons we have explained, we
1st that the trial court will vacate its
nctions Order of August 8, 1991, The
rk is instrueted to issue the Writ of
indamus to compel such action only in
v event the trial court declines to volun-
ily do so.

iONZALEZ, MAUZY, DOGGETT and
MMAGE, JJ., note their dissent.

W
A E KEY MUMBER SYSTEM
T

See supra at n. 12,

As we have previously stated, the court has
winted various task forces to study and rec-
mend any needed revisions in the Rules of
il Procedure, including the rules relating to

Charles J. SCHINDLER, II, Petitioner,
Y.

AUSTWELL FARMERS
COOPERATIVE,
Respondent.

No. D-2616.
Supreme Court of Texas.

Oct. 14, 1992,
Rehearing Overruled Dec. 31, 1992

Cooperative sued farmer after farmer
refused to pay balance due on account pur-
suant to agreement which allowed him te
purchase agricultural products on credit al-
leging breach of contract and fraud. The
267th District Court, Refugio County, Clar-
ence Stevenson, J., entered judgment for
cooperative. Farmer appealed. The Court
of Appeals, 829 S.W.2d 283, affirmed.
Farmer appealed. The Supreme Court held
that evidence did not establish that farmer
had no intention of paying for what he
bought at time he promised he would pay
s0 as to support recovery for fraud and
punitive damages.

Affirmed as modified.

Fraud <=58(3)

Evidence did not establish that farmer
who had agreement with cooperative to
purchase agricultural products on account
had no intention of paying for what he
bought at time he promised he would pay
80 as to support recovery by cooperative
for fraud and punitive damages; for prom-
ise of future performance to be basis of
actionable fraud, it had to have been false
at time it was made.

Edmond J. Ford, Jr., Corpus Christi, for
petitioner.

sanctions. See Alvarado v. Farah Mfg. Co., Inc.,
830 5.W.2d 911 (Tex.1992). We anticipate that
the task forces' recommendations will include
proposais relating to trial court findings in
death penalty sanctions cases.



