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WILLIAMSON COUNTY

PETITIONER IN INTERVENTION’S MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO PETITIONER’S STANDING AND

THE RIGHT TO TRIAL-BY-JURY AS TO FACTS UNDERLYING 

ALL PUNITIVE SANCTIONS

Now comes the Petitioner in Intervention, Jon Roland, pro se, with this Motion for Partial Summary Judgment as to Petitioner’s Standing, answers to motions of strike of Michael Jergins and Laurie Nowlin, and Right to Trial-by-Jury as to Facts underlying all punitive sanctions, and would show the Court the following, to-wit:

HAS THIS COURT RENDERED JUDGMENT “ON THE MERITS” 

AGAINST ANY OF LINCOLN’S CLAIMS? 

As argued in Pettioner’s Answer and Motion for Sanctions filed last week, standing to intervene was supported by the Petitioner’s attached affidavits and by the holdings of Litoff v. Jackson, 742 S.W.2d 788, 789 (Tex. App.-- San Antonio, 1987, no writ) (per curiam) (Intervention allowed after trial was completed.); Grizzle v. Texas Commerce Bank, 38 S.W.3d 265, 272 (Tex. App. -- Dallas [5th Dist.] 2001}, rev'd in part on other grounds, 96 S.W.3d 240 (Tex. 2002) (“An intervention is proper at any time before a final decision on the merits.”)


Defendant LAURIE J. NOWLIN has raised the question of whether there has been a “final decision on the merits” of Charles Edward Lincoln’s claim, and she asserts this by reference to three dates: December 15, 2005, on which Valorie W. Davenport made a perhaps inartful offer of settlement by her tender of a nonsuit, implicitly conditioned on her clear assumption that Defendants would waive their claims for sanctions in exchange for a nonsuit.  But under no circumstances can a nonsuit be construed as a judgment on the merits of any case, and in fact, Valorie W. Davenport on December 15, 2005, expressly nonsuited for the purpose of avoiding even the potential for a judgment on the merits (whether her fears were justified or not is a separate issue).  The Court’s Order of December 29, 2005, did nothing more than ratify the nonsuit, and could not possibly have constituted anything more than a ratification of Davenport’s intended settlement offer, which Judge Clawson appears to have expressly rejected at the Defendants’ behest by setting this case for sanctions hearings starting January 16, 2006.  


After nine days of hearings, the Court on January 30, 2006, entered an order “nunc pro tunc” (with no reference to any time frame, nor with any explanation justifying entry of an order “nunc pro tunc” such as clerical error), which is largely “content free” regarding the merits of Plaintiff Charles Edward Lincoln’s lawsuit against Judge Michael Jergins, Williamson County, et al..  However, under no circumstances should a sanctions order be construed or allowed to “stand in” for a judgment on the merits of any case.  There may be a negative implication, in the entry of a draconian order such as imposed against Charles Edward Lincoln by Judge Clawson, but “findings of fact and conclusions of law” in support of an Order of Sanctions in no way the “merit-based” equivalent of a summary judgment or a trial-by-jury.  Moreover, Judge Clawson’s Order does not quote a single line or make reference to a single paragraph or specific assertion or allegation in Lincoln’s pleadings.  Rather, Judge Clawsons’ “Findings of Fact and Conclusions of Law are replete with statements such as “Charles Edward Lincoln, III, did not make a reasonable inquiry into the legal and factual basis of the claims he presented in his pleadings he drafted as a pro se litigant.” Conclusions of Law: ¶8, page 10.  

Similarly, Defendants drafted the January 30, 2006, order which Judge Clawson signed saying [without identifying ANY “pro se pleadings”---and there are in fact absolutely NO pro se pleadings (and only a three pro-se motions) in this case] “Plaintiff’s pro se pleadings were signed in violation of Rule 13, Texas Rules of Civil Procedure and Chapters 9 and/or 10 of the Civil Practice and Remedies Code, by pro se litigant Charles Edward Lincoln III because it [sic] contains groundless claims brought in bad faith and for the purpose of harassment.” Conclusions of Law ​¶9, page 10.  And just for a third example, “Charles Edward Lincoln, III, Valorie Davenport, and Francis Montenegro were aware that there existed no good faith cause of action against Williamson County, Texas, Mike Davis, or Randall Grimes.”  These are not judgments on the merits so much as bully-sessions of conclusory assertions and allegations, more worthy of the kind of bars where stiff drinks are served very late at night than of the kind behind which lawyers address a Court of Law.  Sanctions orders, especially when based on findings of frivolous pleadings, as a matter of due process of law, are required to be specific and precise as to the language, form, and substance of the frivolous allegations contained in the pleadings, and the most precise allegation against Charles Edward Lincoln, the only specific allegation, concerns the misspelling of J. Randall Grimes’ partner’s name Copenhaver as as “Gropengrabher.”  Such a misspelling, if indeed intentional, was a joke made in poor taste, perhaps, but neither a factual allegation nor a contention of law, but for the present purposes, it does not reflect in any way on the factual or legal sufficiency of Lincoln’s allegations or contentions, none of which were directed against Steve Copenhaver.

There has been NO judgment on the merits of Lincoln’s case, and so, intervention is still possible and proper---if for no other reason to underline and focus the Court’s attention on just how completely open and undecided Lincoln’s case remains, and how unfair and prejudicial the entry of sanctions would be against every single other litigant who would like to attack Judge Jergins or J. Randall Grimes or Laurie J. Nowlin or Williamson County for their flagrant violations of civil rights in the context of Texas Family Code litigation.

MOTION FOR PARTIAL SUMMARY JUDGMENT RE: PETITIONER’S STANDING

Petitioner-in-Intervention submitted and filed three affidavits (two of his own together with the affidavit of Charles Edward Lincoln III) with his Answer and Motion for Sanctions, which are incorporated by reference as if fully recopied and restated herein below.  In response, James Carlton Todd submitted the affidavit of his secretary Laura Redd, which is also incorporated by reference into this Motion for Partial Summary Judgment.  All four affidavits now constitute part of the record of this case on file with the District Clerk’s office.  However, Laura Redd’s affidavit did not contradict, in ANY particular either of Petitioner Jon Roland’s own two affidavits or that of Charles Edward Lincoln.  Petitioner’s statements, accordingly, are uncontroverted, but were presented to Judge Jergins’ counsel and could and SHOULD have been readily controverted, especially since Petitioner in his Answer and Motion for Sanctions stated his intention to move for summary judgment in that answer.

Affidavits, if uncontroverted, support a Motion for Partial Summary Judgment under Texas Rules of Civil Procedure, Rule 166a. 

Rule 166a(a) entitled "Summary Judgment for Claimant" states: 

A party seeking to recover upon a claim....or to obtain declaratory judgment may, at any time after the adverse party has appeared and answered, move with or without supporting affidavits for a summary judgment in his favor on all or any part thereof. [For example] A summary judgment, interlocutory in character, may be rendered on the issue of liability alone although there is a genuine issue as to amount of damages.  

Petitioner Jon Roland has a claim for damages against Laurie J. Nowlin for defamation of character, by slander and libel, per se, which are not protected by qualified immunity in that they were not authorized by her appointment as ad litem or pursuant to her official duties, and he also seeks declaratory judgment against Judge Michael Jergins and Williamson County, Texas, on behalf of himself and other members of the public similarly situated.  

Petitioner Jon Roland now files this Motion for Partial Summary Judgment on the limited questions of standing and the right to a trial-by-jury in cases where punitive sanctions are sought against any party.  Petitioner Jon Roland has standing for declaratory judgment regarding Judge Jergins’ rules because his own rights under the Texas Constitution, and the First, Fifth, Ninth and 14th Amendment of the U.S. Constitution, have been infringed, in that he has personally been criticized and attacked for talking to CHARLES EDWARD (“Charlie”) LINCOLN IV about what this minor child wanted to do, the child’s wishes in regard to the custody litigation, where he wanted to live, and how his mother treated him, as a direct and proximate result of the application by J. Randall Grimes and Laurie J. Nowlin in this court before this present Judge James F. Clawson, of Judge Jergins’ rules. 

“Judge Jergins’ rules” now specifically known from the context of at least five completely separate and distinct (and otherwise unextraordinary) family law cases, plainly constitute unconstitutional disablement without due process of the liberty of speech and expression, in violation of the Texas Constitution and of the Fifth and Ninth Amendments to the U.S. Constitution (commonly attributed to the First Amendment), which the 14th Amendment
, extended the jurisdiction of U.S. courts to decide for controversies on violations thereof between a citizen and his state. 

Judge Jergins was advised of Texas precedent, and both Judge Jergins and Judge Clawson have now had ample, adequate opportunity extending over several years to correct such violation of due process by holding a fair “Davenport-Grigsby-Operation Rescue” type evidentiary hearing in which any disablement demanded by either party on the actions of the other could be narrowly tailored to the minimum degree and subject matter which was proven by a preponderance of the evidence, but he refused, and refuses, to minimize such disablements, but rather to impose arbitrary and draconian disablements sua sponte which even the parties did not seek. Petitioner has standing to sue Laurie J. Nowlin for defamation per se for Laurie J. Nowlin’s non-privileged or otherwise published communications to a wide number of people, most recently on Monday, April 3, 2006.  


The Texas Supreme Court has also used another approach to common-law standing. Some recent decisions have asked whether the plaintiff has demonstrated a "personal stake" in the controversy. See, e.g., In the Interest of B.I.V., 923 S.W.2d 573, 574 (Tex. 1996) ("To establish standing, a person must show a personal stake in the controversy.").  Precisely because of the conduct of Laurie J. Nowlin, as well as the restraints imposed on his own liberty interests, Petitioner Jon Roland has a “personal stake” in this controversy.

In the absence of statutory authority, the constitutional minimum for standing requires that the plaintiff demonstrate a (1) distinct injury (2) caused by the defendant's actions, which (3) can be redressed by the relief requested. See MET-Rx USA, Inc. v. Shipman, 62 S.W.3d 807, 810 (Tex. App.--Waco 2001, pet. denied); accord Raines v. Byrd, 521 U.S. 811, 818 (1997) ("To meet the standing requirements of Article III, '[a] plaintiff must allege personal injury fairly traceable to the defendant's allegedly unlawful conduct and likely to be redressed by the requested relief.'") (quoting Allen v. Wright, 468 U.S. 737, 751 (1984)).  Petitioner in Intervention Jon Roland can meet this test.

Regarding summary judgment procedure Rule 166a(c) states: 

The motion for summary judgment shall state the specific grounds therefor.  Except on leave of court, with notice to opposing counsel, the motion and any supporting affidavits shall be filed and served at least twenty-one days before the time specified for hearing.  No oral testimony shall be received at the hearing....The judgment shall be rendered forthwith if.....there is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law ON THE ISSUES EXPRESSLY SET OUT IN THE MOTION OR IN ANSWER OR ANY OTHER RESPONSE.  Issues not expressly presented to the trial court by written motion, answer or response shall NOT be considered on appeal as grounds for reversal.  A summary judgment may be based  on uncontroverted testimonial evidence of an interested witness, or of an expert witness as to subject  matter concerning which the trier of fact must be guided solely by the opinion testimony of experts, IF THE EVIDENCE IS CLEAR, POSITIVE, AND DIRECT, otherwise credible and free from contradictions and inconsistencies, and could have been readily controverted.

Contrary to what Jergin's and Nowlin’s Motions to Strike would suggest, Petitioner in Intervention is not intervening, except incidentally,  in support of Plaintiff Charles Lincoln, nor against Michael Jergins, but in defense of his own interests and the interests of all persons similarly situated, that there be strict compliance with law and established judicial rules which affect us all. Except for sanctions against his attorney JAMES CARLTON TODD, for attempting a fraud on the Court by failing to properly serve the Petitioner Jon Roland with his motion to strike within a reasonable time after filing it (more than 3 weeks elapsed), Petitioner in Intervention is not seeking damages or costs, or injunctive relief against Jergins personally, but only declaratory relief and a procedural reform against his rules and practices in Court, designed to avoid such controversies in the future, in the interests of justice. 

Petitioner in Intervention also points out that none of the defendants in this case sent him copies of pleadings after the custody (F395) and civil rights (C395) cases were severed, even though such severance left all parties to the original case in both of the newly divided cases, including the Petitioner in Intervention, and his intervention was only struck from the custody case.

Unless Jergins or any of the other parties argue that the law is not the law, or the rules are not the rules, or that the law and the rules do not apply to them, or would injure them if there were strict compliance with them, they have no standing to oppose declaratory judgment by the Court. If they hold that the law or the rules should be changed, let them take that up with the Legislature. The only defendant, at this point, with respect to this Petitioner, is Williamson County, standing in the place of the State of Texas. However, if the other parties persist in trying to abuse Roland, that could change.

In Nootsie, Ltd. v. Williamson County Appraisal Dist., 925 S.W.2d 659, 661 (Tex. 1996), the Texas Supreme Court held: “A plaintiff has standing when it [sic] is personally aggrieved."; see also M.D. Anderson Cancer Ctr., 52 S.W.3d at 707-08 (holding that plaintiff's "lack of any actual or threatened injury prevents him from being 'personally aggrieved' such that he has any personal stake in the litigation"); Coastal Liquids Transp., L.P. v. Harris County Appraisal Dist., 46 S.W.3d 880, 884 (Tex. 2001) (noting, in a case involving the issue of capacity and not standing, that "a plaintiff has standing when it [sic] is personally aggrieved".   

Petitioner Jon Roland has alleged substantial personal grievances against the Defendants, relating to the same core issues and the same core transactions as are raised in Charles Edward Lincoln III’s Second Amended Motion to Modify in Cause Number 02-1490-F395, which became the basis for Lincoln’s Original Petition in 05-973-C395, and his First Amended Petition filed January 17, 2006, reinstatement of which is supported by Petitioner---not so much for the protection of Lincoln’s rights as for Petitioner’s, and of John Henry Franks, and of Deirdre Suzanne Page, of Charles & Polly Perry, of Rhonda Moe, and all other persons similarly aggrieved by Judge Jergins’ unconstitutional rules imposed as a matter of custom, practice, and policy in Williamson County.

Petitioner has been sorely aggrieved by the actions of the Defendants in this case in pursuit of exactly the same unconstitutional and or illegal customs, practices, and policies of which Charles Edward Lincoln has complained.  Whether a plaintiff is "personally aggrieved," in turn, depends on whether he or she meets the "general test" for standing. See, e.g., Nootsie, 925 S.W.2d at 662. The "general test" asks if "there is (a) a real controversy between the parties, which (b) will be actually determined by the judicial declaration sought." Id.; see also Cornyn v. Andrews, 10 S.W.3d 663, 669 (Tex. 1999).

The Defendants in the present case have not proven Charles Edward Lincoln’s allegations to be frivolous---not by trial, not by summary judgment, nor by any other actual test of facts.   The Defendants contend, over and over again, and the Court has adopted the meaningless dictum, that a reasonable investigation on the part of Lincoln’s attorneys would have revealed that Lincoln’s allegations were ungrounded in fact or law and had no reasonable chance of prevailing on the merits, but this simply is the Defendants’ untested demurrer, their contention, which has never been subjected to the crucible of truth by actual comparison, either of the affidavits, in the case of summary judgment, or by a jury, in the case of a trial.  And even if it were true that Charles Edward Lincoln, John Henry Franks, and Jon Roland have no chance (as a matter of political reality, custom, practice, or policy in Williamson County or Texas as a whole), the Texas Supreme Court has held that "No authority exists for denying all but winning parties access to Texas courts."  DaimlerChrysler Corporation v. Inman,  13-02-415-CV, 121 S.W.3d 862 (Tex.13th App.Dist.---Corpus Christi---11/20/2003):

The Texas Supreme Court has never driven the doctrine of standing as far into the substance of a plaintiff's claim as Defendants in Charles Edward Lincoln III’s suit against Jergins et al. now urge the Court to accept, and which the Court appears to have accepted and adopted in its Order Imposing Sanctions. Cf. Bland Indep. Sch. Dist., 34 S.W.3d at 554 ("[Standing] does not authorize an inquiry so far into the substance of the claims presented that plaintiffs are required to put on their case simply to establish jurisdiction."). Although the jurisprudential void between such merits-based arguments for dismissal and the Texas Supreme Court's actual precedent on the issue of standing to sue could be bridged by narrowing the subject-matter jurisdiction of Texas courts, effectively forcing would-be plaintiffs to prove the essentials of their case before any trial court has authority to hear the merits of their claims, Texas Courts have held that they lack authority and have consistently declined to do so.

Texas courts have always had subject-matter jurisdiction over cases in which defendants are entitled to judgment as a matter of law, as the Williamson County Defendants now claim to be, although they have proven nothing either by trial or summary judgment testing of affidavits. See, e.g., Temple-Inland Prods. Corp. v. Carter, 993 S.W.2d 88, 95 (Tex. 1999)(affirming take-nothing judgment against plaintiffs).  It has never been questioned or doubted that courts properly exercise jurisdiction in such cases by rendering judgment for the defendant after trial or upon summary judgment, and not by dismissing for lack of jurisdiction.   See id. Thus, it is unsurprising that there is virtually no Texas authority relied on by the Court in its Order Imposing Sanctions, and none raised by the Defendant JERGINS’ against Petitioner actually involves the issue of standing to sue. See, e.g., Muñoz v. Gulf Oil Co., 732 S.W.2d 62, 65 (Tex. App.--Houston [14th Dist.] 1987, writ ref'd n.r.e.) (affirming an award of summary judgment for the defendant without discussing standing on the grounds that "[t]he uncontroverted evidence establishes as a matter of law that both products, propane and ethyl mercaptan, were fit for ordinary purposes and complied with all warranties").

THE RIGHT TO A TRIAL-BY-JURY ON PUNITIVE SANCTIONS ISSUES


Whether a pleading is so groundless as to be “sanctionable” is clearly a mixed question of law and fact, and depriving a party of a fundamental right, such as the right to petition, or imposing any unusual burdens on that right is clearly a punishment constituting a deprivation of liberty which may only be accomplished by due process of law under the Fifth and Fourteenth Amendments or by “due course of law” under the Texas Constitution.   A long recent string of cases in the United States Supreme Court stretching over the past decade supports the right to trial by jury of ALL facts underlying punitive sanctions involving deprivation of liberty.


The first of these cases was United States v. Gaudin, 515 U.S. 506 (1995).   which determined that “materiality” was a mixed question of fact and law in a fraud case which had to be submitted to a jury.  Justice Scalia in Gaudin required that the jury find every element at issue in the case, in that case the “materiality” of certain statements which were necessary to support a finding fraud: 

Deciding whether a statement is “material” requires the determination of at least two subsidiary questions of purely historical fact: (a) “what statement was made?” and (b) “what decision was the agency [the offended party in Gaudin] trying to make?  The ultimate question: (c) “whether the statement was material to the decision,” requires applying the legal standard of materiality (“whether, as a matter of logic or history…the statement must have a natural tendency to influence, or be capable of influencing, the decision of the [person] to which it was addressed”)  to these historical facts.

United States v. Gaudin, 515 U.S. at 508 (1995).  


While Gaudin was a criminal case, Justice Scalia’s opinion drew on a tradition of “mixed questions” derived primarily from civil cases, e.g. T.S.C. Industries v. Northway, 426 U.S. 438 (1976).  The role of the jury in determining issues of the meaning of legally consequential language is a much tortured field of the law, but Defendant here contends that the question of contractual ambiguity is MUCH more closely analogous to the question of “materiality” than to the question of patent construction in Markman v. Westview Instruments, 517 U.S. 370 (1996) which in Justice Souter’s opinion should be decided by the judge because they were highly technical matters or “terms of art”: 

Patent construction in particular is a special occupation, requiring, like all others, special training and practice.  The judge, from his training and discipline, is more likely to give a proper interpretation to such instruments than a jury; and he is, therefore, more likely to be right, in performing such a duty, than a jury can be expected to be.

Markman v. Westview Instruments, 517 U.S. at 376. 

Exactly the opposite can and should be said about the construction and interpretations of whether a lawsuit is so frivolous, so ungrounded in law or fact, that its plaintiff should be deprived the right of filing any further suits except under much more stringent supervision than any other citizen of the United States such as the January 30, 2006 Order imposing sanctions in the present case seeks to do .  Juries bring common sense and everyday experience to litigated questions: 

…on the civil side, the involvement of people from the broader community gives content to an imprecise and subjective legal standard and legitimizes the decision of the lone judge.

T. Spielbauer, Practice and Potential of the Advisory Jury, 100 Harv. L. Rev. 1363, 1374 (1987).

In this connection, Judge Clawson should follow the U.S. Supreme Court’s ruling in Baltimore & Caroline Line, Inc., v. Redman, 295 U.S. 654, 656 (1935) which recommended that a “court may take a verdict subject to the opinion of the court on a question of law” because this was the practice at common-law “well-established when the Seventh Amendment was adopted,” which “gave better opportunity for considered rulings, [and] made new trials less frequent.”  Another problem presented by Judge Clawson’s January 30, 2006 Order Imposing Sanctions in the present case is the potential mixture of legal and equitable remedies and the mixed factual and legal basis for each.   Jury trial as a matter of right is the only proper solution.  Thirty-five years ago, in Ross v. Bernhard, the United States Supreme Court found that its long-established precedents required that:

…where equitable and legal claims are joined in the same action, there is a right to jury trial on the legal claims which must not be infringed either by trying the legal issues as incidental to the equitable ones or by a court trial of a common issue existing between the claims.  The Seventh Amendment question depends on the nature of the issue to be tried rather than the character of the overall action.

396 U.S. 531, 537-8, 90 S.Ct. 733, 24 L.Ed.2d  729 (1970).

The result required under Ross v. Bernhard is a trial in which all issues and all remedies are submitted at once and together to the jury for determination where a jury demand has been made---and Charles Edward Lincoln III has made such a demand in this case:

Given the availability in the [present] action of both legal and equitable remedies, [] the Seventh Amendment preserves to the parties in a [] suit the same right to a jury trial that historically belonged to the [plaintiff raising legal claims].

396 U.S. at 543

…nothing turns now upon the form of the action or the procedural devices by which the parties happen to come before the court.  The “expansion of adequate legal remedies provided by…the Federal Rules necessarily affects the scope of equity.”

396 U.S. at 541.

On balance, the United States Supreme Court, whenever presented with the question whether a jury can hear and decide a case which either actually or even potentially involves both legal and equitable remedies, or even when there is doubt whether a complaint requesting a transfer of money or property is more properly characterized as equitable or legal (e.g. a suit for reversal or recovery of fraudulent transfers) the Court has determined that the jury must hear and decide both.  E.g., Granfinanciera, S.A. v. Nordberg, 492 U.S. 33 (1989).   

Almost all of the civil cases where trial by jury was found to be required, like Granfinanciera, involved questions of punishment, of “punitive damages” or sanctions, and Texas Courts have followed Federal Courts in requiring juries to assess punishments or punitive damages even when restraints on liberty are NOT imposed, such as in tort cases where punitive damages are at issue.  See, e.g. Transportation Insurance Company v. Moriel, 879 S.W.2d 10 (Tex. 1994).  

The damages awarded against Lincoln in the present case are clearly punitive rather than compensatory, as the Court expressly disregarded the question of the reasonableness of Defendants’ several claims for attorneys fees.  Thus, cases construing the Texas Code of Civil Practice & Remedies definition of “Exemplary Damages” found in CPRC §41.001 must apply as a procedural guide to modify the sanctions authorized by CPRC Chapters 9.001, 10.001, or even 11.001.  Since Moriel, all cases of imposition of exemplary damages refer to the requirement that a jury find all essential elements supporting the state of mind or awareness of facts supporting the imposition of such damages.  See, e.g.,  Mobil Oil v. Ellender, 968 S.W.2d 917, 921 (Tex. 1998); Eberle v. Adams, 73 s.W.3d 322, 328 (Tex.App-Houston [1st Dist.] 2001, pet. denied); In re Bradle, 83 S.W.3d 923, 926 (Tex.App.---Austin 2002, original proceeding), specifically reaffirming Moriel and connecting the requirement of a jury determination of punitive damages to the provisions of the CPRC in 41.009. 

There is no principled reason why sanctions alone should be exempted from the requirement of a jury trial as the sole anvil upon which punitive sanctions may be forged as a matter of both State and Federal Law.  
In the realm of constitutional law, the United States Supreme Court has extended and elaborated the rule of U.S. v. Gaudin to every state criminal proceeding by its epochal decisions in Apprendi v. New Jersey, 530 U.S. 466, 477, 120 S.Ct. 2348, 2356, 147 L.Ed.2d 435 (2000) and Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 2439 (2002):  every criminal defendant now has the acknowledged and affirmed right to “a jury determination that [he] is guilty of every element of the crime with which he is charged, beyond a reasonable doubt.”  122 S.Ct. at 2429.   Apprendi had already affirmed the long historical foundations and pedigree of this right.  530 U.S. at 477, 120 S.Ct. at 2355-9.  The rights to life and liberty are indeed precious, and the right to petition for redress of grievances is a fundamental element of the liberty enshrined in the first amendment, as well as in the Texas Open Courts provision of Article I, Section 13 of the Texas Constitution. As the Supreme Court held in Cleveland Board of Education v. Loudermill, 470 U.S. 532, 538, 105 S.Ct. 1487, 1491, 84 L.Ed.2d 494 (1985):

An essential principle of due process is that a deprivation of life, liberty, or property “be preceded by notice and opportunity for hearing appropriate to the nature of the case.”

470 U.S. at 542, 105 S.Ct. at 1493 (citations omitted, bold & line emphases added).

The hearing “appropriate to the nature of the case” element of due process is the element at issue here.  Petitioner in Intervention submits there is no reasonable question, there is no genuine issue as to any material fact, that a RIGHT TO TRIAL-BY-JURY exists prior to the imposition of sanctions and that Charles Edward Lincoln must be granted a trial-by-jury, since he has demanded one and paid the jury fee in this case.

MOTION TO STRIKE MOTION TO STRIKE AND MOTION FOR SANCTIONS

As noted, the Affidavit of Laura Redd contradicted not one single statement in either of Jon Roland’s affidavits or in the affidavit of Charles E. Lincoln, and all factual allegations made in support of Jon Roland’s “Motion to Strike Motion to Strike” and his Motion for Sanctions against James Carlton Todd are likewise uncontroverted.   The Affidavit of Laura Redd also appears to have an incorrect date.

Petitioner in Intervention hereby moves to strike Jergin's Motion to Strike, and would show the following uncontroverted facts, to-wit (still uncontroverted after submission to James Carlton Todd and his presentation of his best possible response):

Jergin's Motion to Strike Roland's Intervention has not been served to Roland, neither by mail, phone, fax, email, or personal delivery, and apparently not to Lincoln or his attorneys, contrary to attorney James Carlton Todd's certification to that effect. Lincoln happened to notice it had been filed, obtained a copy from the Court Clerk, and delivered it to Roland only in the last couple of days. This refusal by James Carlton Todd to comply with law, judicial procedure, and his own sworn statement, is contempt for the Court, and for due process and the Rule of Law, and entitles Petitioner to sanctions.

Jergins does not have grounds to strike, since Roland seeks no damages, costs, or costly injunction against him, nor does James Carlton Todd have a proper role as attorney for Jergins against Roland. There is no requirement in statute or the Texas Constitution that district judges be represented by the Office of the Attorney General on claims of this kind, and Roland moves to forbid Todd from any further proceedings against Roland and on behalf of Jergins unless or until he or his office show cause why such expenditure of public funds is authorized. Perhaps there is some contractual obligation from the company that bonds judges for the OAG to defend them against claims for damages or costs, or injunction that would impose costs, but it is difficult to imagine such a contract would require public defense when their policy does not cover declaratory or procedural claims.

While Todd, for Jergins, is not required to answer my motions, he is clearly acting as lead counsel for the Defendants acting in concert, without properly identifying himself as acting in that capacity, and he or the attorney for Williamson County is required to answer or incur default judgment against the County. None of them have answered or made any argument in this case that is responsive to Roland's claims.

Likewise, the Motion of Laurie J. Nowlin to strike the Petition in Intervention is without standing or merit and should be denied. She appears to be trying, based on her case numbers, to be trying to re-strike Roland’s intervention in the custody case F395, then confuses it with the civil rights case C395, in which Roland does not (yet) seek damages, costs, or costly injunction against her, but declaratory and procedural relief concerning the customs, policies, and practices of Williamson County, in itself and in the place of the State of Texas.

Finally, Petitioner in Intervention moves for reconsideration on grounds of error, in that Judge Clawson incorrectly interpreted statements made by attorney Valorie Davenport in an ex parte phone conversation with him on a procedural matter as a nonsuit, rather than as a offer of settlement, in which a nonsuit would be a part, in which the case would be dismissed as to all parties, all to take nothing. Clearly no such offer could be made without the express consent of all parties, not just their attorneys, as a formal written motion, filed with the Court, and to seize on such an oral statement, out of context, is and was an abuse of discretion.

Therefore, Petitioner in Intervention moves for sanctions against James Carlton Todd and the Office of Attorney General, and summary judgment on all Petitioner's motions for declaratory relief. The sanctions against Todd are to be paid into a fund to help finance Petitioner's proposal for quo warranto review juries.

PRAYER FOR RELIEF

Wherefore, premises considered, Petitioner in Intervention prays that the Court  set this Motion for Partial Summary Judgment on the Questions of Standing and Entitlement to a Trial-by-Jury for hearing not less than 21 days from the date of this submission.

Respectfully submitted,

Date Signed & Submitted:

Wednesday April 5, 2006

By:_________________________________

JON ROLAND

PETITIONER IN INTERVENTION

7793 Burnet Rd #37

Austin, Texas 78757

Telephone: (512) 299-5001

jon.roland@constitution.org
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I certify that a true and correct copy of the above-and-foregoing Petitioner in Intervention's Answer to Jergins' Motion to Strike Roland's Intervention & Petitioner in Intervention's Motion for Sanctions and for Summary Judgment, was served by facsimile transmission on or about Wednesday, April 5, 2006, on each party or attorney of record as required by the Texas Rules of Civil Procedure.

LAURIE J. NOWLIN, AKINS & NOWLIN

1516 East Palm Valley Blvd., B-2

Round Rock, Texas 78664

Via Facsimile: (512) 244-9733

J. RANDALL GRIMES

Attorney-at-Law (representing Elena K. Lincoln)

310 South Austin Street, P.O. Box 1019

Georgetown, Texas 78627-1019

Via Facsimile: (512) 863-4823

MICHAEL P. DAVIS & YVONNE YBARRA DICK

1717 North IH 35, Suite 300

Round Rock, Texas 78664

Via Facsimile (512) 244-7441

JAMES C. TODD, Office of the Texas Attorney General

(Attorney for the Honorable Michael P. Jergins)

P.O. Box 12548, Capitol Station

Austin, Texas 78711

Via Facsimile (512) 320-0667

JEFF D. OTTO & MICHAEL B. JOHNSON

THOMPSON, COE, COUSINS, & IRONS, L.L.P.

(Attorney for Laurie J. Nowlin)

701 Brazos, Suite 1500

Austin, Texas 78701

Fax: (512) 708-8777

CHARLES LINCOLN

Plaintiff

By hand

Email: charles.e.lincoln@worldnet.att.net
John Henry Franks

Petitioner in Intervention

By e-mail to JHFTX@yahoo.com

Service effected as described above 4/05/2006,

__________________________________________ 

JON ROLAND

Petitioner in Intervention

7793 Burnet Rd #37

Austin, Texas 78757

Telephone: 
(512) 374-9585


Cellular:

(512) 299-5001


Email:
jon.roland@constitution.org

�	    The academic and historical debates over the adoption of the 14th Amendment are irrelevant to any issue before the court.
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