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WILLIAMSON COUNTY

PETITIONER IN INTERVENTION’S FIRST AMENDED PETITION,

 MOTION FOR NEW TRIAL WITH JURY &

MOTION FOR RECONSIDERATION OF SANCTIONS 

Now comes the Petitioner in Intervention, Jon Roland, pro se, with this First Amended Petition in intervention for Declaratory Judgment pursuant to §§37.001 & 37.007 of the Texas Code of Civil Practice and Remedies, Motion for New Trial with Jury, and Motion for Reconsideration of  the January 30, 2006 Order Imposing Sanctions.

DECLARATORY JUDGMENT COUNT I: RIGHT TO PETITION

The right to petition is recognized in the First Amendment to the Constitution for the United States:

Congress shall make no law ... abridging the .. right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

And by the Constitution of the State of Texas, Art. I, Sec. 27:

The citizens shall have the right, in a peaceable manner, to assemble together for their common good; and apply to those invested with the powers of government for redress of grievances or other purposes, by petition, address or remonstrance.

INTERVENOR’S STANDING

Intervenor’s interest in the constitutional issues raised by the Court’s order imposing sanctions dated January 30, 2006, arises from the fact that Intervenor has been directly restricted in the exercise of his freedom of speech and association with the minor child (in violation of the Father’s “parental authority” under Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054 (2000), by the same illegal rules and improper rulings (respectively formulated and imposed by Judge Jergins acting in concert with J. Randall Grimes regarding which Charles Edward Lincoln, III, originally sued.  

Intervenor’s prior intervention in the Family Code/custody case (02-1490-F395) was stricken upon the Motion of Defendant Laurie J. Nowlin in direct furtherance and support of “Judge Jergins’ Rules” and Intervenor’s Petition cannot now effectively be tried separately from the Defendants’ case for sanctions against Charles Edward Lincoln, III.  Accordingly, Intervenor’s interest in this case is essential to Intervenor’s interest and non-separable within the meaning of  Guaranty Federal Savings Bank v. Horseshoe Operating Company, 793 S.W.2d 652, 33 Tex. Sup. J. 465 (Tex.1990), and timely within the meaning of Grizzle v. Texas Commerce Bank, 38 S.W.3d 265, 272 (Tex.App.---Dallas [5th Dist.] 2001), rev'd in part on other grounds, 96 S.W.3d 240 (Tex.2002) holds that "AN INTERVENTION IS PROPER AT ANY TIME BEFORE A FINAL DECISION ON THE MERITS."

HISTORICAL BACKGROUND REGARDING ORIGINAL INTENT:


It is clear from the historical record of what the Founders wrote and read
 that the right recognized in these clauses was only the right not to be penalized or impeded from petitioning, nor to be be denied equal opportunity for access to the courts. It is precisely things like the Sanctions imposed in the Order of January 30, 2006, that they were intended to forbid. And if we presume, arguendo, that the Fourteenth Amendment, proposed in 1866, was ratified, and was intended by its framers, as indicated by their statements in debate and public writings,
 to extend the jurisdiction of the federal courts to cases between a citizen and his state on an infringement of a constitutional right, including the First and Ninth Amendments, and that the Second through the Tenth Amendments were intended to apply to the states and their courts, even if the federal courts did not have jurisdiction, then we may look to the rights included in the Ninth Amendment to the U.S. Constitution, as governing law for the courts of Texas. Petitioner in Intervention has documented these rights in an article.
 


The evidence of those rights is provided by the amendments proposed by the state ratifying conventions, which recognized many rights, some of which were made explicit in the first eight amendments, and the rest were aggregated into the Ninth and Tenth Amendments. These rights include the right to petition for the common law prerogative writs, such as habeas corpus, quo warranto, prohibito, mandamus, procedendo, and certiorari, and to do so in the name of the people, as a private prosecution of a public right, by any person in defense of the rights of any other person, without any need for the petitioner to prove personal injury if the relief sought is what we today call declaratory or injunctive. Also included in the Ninth were the right, implicit in the entire Constitution, to a presumption of nonauthority, so that the burden of proof of authority for any power rests on the party proposing to exercise it. It is primarily on the basis of this right that Petitioner in Intervention appears in this case. 


However, the Texas Constitution goes further in Art. I, Sec. 13:

All courts shall be open, and every person for an injury done him, in his lands, goods, person or reputation, shall have remedy by due course of law. (emphasis added)

And further:

The open courts provision of the Texas Constitution mandates that the state courts shall be open to all persons.  … The provision guarantees all Texans the right to redress their grievances in court.

Glass v. Glass, 826 S.W.2d 683, 686-7 (Tex.App.---Texarkana 1992).

INTERVENOR’S PRAYER FOR DECLARATORY JUDGMENT


Intervenor asks this Court to Find, Declare, and Adjudge, pursuant to §37.001, after a trial-by-jury as allowed by §37.007, that the Texas Open Courts provision goes far beyond the mere protection of persons from being penalized, impeded, or denied equal access, in making a petition. It imposes a duty on public servants not only to accept a petition, but to listen to it, and provide an answer. In the language of the Founding Era, this was a right to oyer (fair hearing) and terminer (just decision). 


The Texas Constitution also provides, Art. 5, Sec. 1-a(11):

Due process shall include the right to notice, counsel, hearing, confrontation of his accusers, and all such other incidents of due process as are ordinarily available in proceedings ... (emphasis added)


The imposition of a penalty, conditional on lawyers not representing a party in court, is an absolutely unprecedented abuse of discretion, interference with a contract, and infringement of a duty of lawyers to defend the just causes of their clients, and of the public generally, as well as an equally unprecedented infringement upon the rights of freedom of expression and association. Texas Constitution, Art. I, Sec. 16:

No bill of attainder, ex post facto law, retroactive law, or any law impairing the obligation of contracts, shall be made. (emphasis added)


Intervenor finally prays that this Court Find, Declare, and Adjudge that it’s own January 30, 2006, injunctions against pursuing judicial petitions, and representation of a party by counsel, are void and were void ab initio because they violate Article I, § 13, 16 and 27, and Art. 5, Sec. 1-a(11) of the Texas Constitution.


DECLARATORY JUDGMENT COUNT II:  JUDICIAL LAWMAKING


A “sanction” is a fine, a kind of criminal penalty. It may be claimed that the rulemaking power of courts extends to inventing and imposing penalties on any person or activity it pleases them to do. That is a usurpation of the legislative power, which is vested exclusively in the Legislature, with the Governor having a veto. Texas Constitution, Art. 2, Sec. 1:

The powers of the Government of the State of Texas shall be divided into three distinct departments, each of which shall be confided to a separate body of magistracy, to wit: Those which are Legislative to one; those which are Executive to another, and those which are Judicial to another; and no person, or collection of persons, being of one of these departments, shall exercise any power properly attached to either of the others, except in the instances herein expressly permitted.

INTERVENOR’S PRAYER FOR DECLARATORY JUDGMENT


Intervenor asks this Court to Find, Declare, and Adjudge, pursuant to §§37.001 et seq, after trial-by-jury as allowed by §37.007, that no provision of the Texas Constitution authorizes judges to legislate by imposing arbitrary and capricious “sanctions”, “fines”, or any other penalty, by whatever name, and that Chapters 9 & 10 of the Texas Code of Civil Practice & Remedies are accordingly unconstitutional delegations of power by the legislature to the judiciary.  The Courts and their Judges may make reasonable rules of procedure (and pursuant to TRCP Rule 3a formulate local rules which do not infringe on fundamental rights).   But the Courts and their Judges must follow their own rules, and they must never impose any penalty that is not specifically provided by statute, by a trial at which the defendant shall have the right of due process and a jury.

DECLARATORY JUDGMENT COUNT III: FACIAL CORRUPTION


The “sanctions” imposed, by being made payable to the Defendants rather than to the State, is corrupt on its face. If paid, it would be a blatant misappropriation of public funds. Fines are not for the enrichment of private parties who have not proved a claim through due process. If the Defendants feel that they have been injured by this proceeding, their appropriate recourse is to pursue a counterclaim for abuse of process, and if they win, for malicious prosecution. To induce the judge to impose fines payable to the Defendants does itself constitute an abuse of process, for which the Plaintiff may justly claim additional damages.


Furthermore, the facts underlying the Order Imposing Sanctions of January 30, 2006, were not introduced or proved with due notice or a fair trial on each of their provisions, nor was the relationship between the facts alleged and any harm introduced or proven as required by law during a properly set bench or jury trial---in effect, the entry of sanctions was only possible because the burden of proof was improperly shifted from the movants (Defendants) seeking sanctions to the respondent (Plaintiffs).  There was no logical connexion between the facts alleged as grounds for sanctions, any alleged harm suffered by or injury to the Defendants, and the sanctions imposed.


The content of the order was clearly authored by one or more of the Defendants’ attorneys, and appears to have been amended by what looks like the hand of the judge, such amendments at least partially made during the final continuation of the two week long “sanctions hearing” on Monday January 30, 2006.  However, it appears that the sanctions order was largely decided and negotiated by a series of ex parte communications between the Court and the Defendants during which the Plaintiffs and their counsel were not present.  Such ex parte communications would constitute a gross violation of the Code of Judicial Responsibility and the Code of Ethics subscribed by members of the State Bar, but appear to be quite routine as a matter of custom, policy, and practice in Williamson County


The sudden change of heart of the judge presiding over this case (the Honorable James F. Clawson) from one day to the next, (specifically from Wednesday January 25 to Thursday January 26) at about the time the ex parte communication can be expected to have occurred, also raises a suspicion that undue influence was exercised on the judge by Defendants’ attorneys. One of the things the quo warranto jury proposed by the Petitioner in Intervention should do is investigate that ex parte communication and determine whether, for example, Defendants’ attorneys, or any other person, threatened the judge with not getting any more assignments. This inference is in part made reasonable by the transcript-recorded fact that on September 18, 2002, Judge Michael Jergins made precisely this same threat to a previous visiting judge (the Honorable David Cave) who presided over the IIO Lincoln (02-1490-F395) case and who had ruled in favor of Plaintiff Charles Edward Lincoln, III. Judge David Cave is now deceased. The circumstances (natural or otherwise) of Judge Cave’s death are not known to the Plaintiffs, to this intervenor, or the Plaintiffs’ attorneys.  

PRAYER FOR DECLARATORY JUDGMENT


Intervenor prays for declaratory judgment that the Sanctions order entered January 30, 2006, is voidable as tainted by reasonable suspicion of fraud and ex parte communications between the Court and either the Defendants or other parties or non-parties in positions of authority, who may even have communicated with the presiding judge directly by cell-phone during the proceedings on Wednesday, January 25, 2006.

DECLARATORY JUDGEMENT COUNT IV:

FAILURE TO MITIGATE “DAMAGES”


Defendants appear to be attempting to use the sanctions approach to recover alleged “damages” they claim to have suffered, all of which are are at best dubious, and from Petitioner in Intervention’s viewpoint, many of which seem richly deserved. They can dish it out but they can’t take it. One is flatly fallacious. J. Randall Grime’s complaint about being served process at home did not occur in this case. It occurred in the Rhonda Moe case. In this case he was served in his office. Petitioner in Intervention knows this because he served the citation to Grimes at his office personally.


But the most preposterous thing about Defendant’s “claims”, which they seem to want to avoid submitting to the Court as a counterclaim, is that all they needed to have done to avoid them was to hold the evidentiary hearing demanded by the Plaintiff, and required by established judicial rules. Attorney James Carlton Todd, speaking for the Texas Attorney General, seems to be quick to disparage the free speech rights of the First Amendment to the U.S. Constitution, and of the Texas Constitution, but Petitioner in Intervention has read all pleadings of Plaintiff and nowhere finds a demand there for an unrestricted right to speak. The issue is not whether speech rights can be reasonably restricted to protect the rights of another party, but whether a judge may arbitrarily and capriciously exercise plenary power to restrict speech in unreasonable ways. 

PRAYER FOR DECLARATORY JUDGMENT:


Intervenor prays that the Court Find, Declare, and Adjudge, pursuant to §37.001 et seq of the CPRC, but also pursuant to Davenport v. Garcia, 834 S.W.2d 4 (Tex. 1992) and Grigsby v. Coker, 904 S.W.2d 619 (Tex.1995), that an evidentiary hearing must be held, that all orders of prior restraint against freedom of speech entered without such hearings are void and were void ab initio, and that the Court further Find, Declare, and Adjudge the purpose of an evidentiary hearing is to tailor any restriction to the facts of the case, imposing no further restrictions than are provably necessary. Telling a parent in a custody dispute not to discuss the case in the presence of a one-year-old child is patently absurd, as it is in the presence of a 13-year-old who is going to find out anything people might try to withhold from him anyway.

DECLARATORY JUDGMENT COUNT V:

THE REAL INJURIES IN THIS CASE


It might be argued that the evidentiary hearing demanded is now being held, in the now separated custody case, and that therefore the civil rights claims of the Plaintiff are moot. The problem is that some real damages have been done, and cannot easily be undone. 


First, Petitioner in Intervention has suffered personal injury, in the form of emotional distress and denial of his first amendment rights to petition, to freedom of expression and communication, and association, from being thwarted in his efforts to help the child, Charles Edward Lincoln IV, to decide for himself which parent he wants to spend time with. That injury provides standing, but the relief sought is not monetary damages but reforms that will solve the problem not only for that young man, but for all others similarly situated, and is thus also supportive of John Henry Frank’s Intervention as a Class Representative in a proposed class action which was filed February 21, 2006.


That injury is being aggravated by information that the young man is being subjected to undue influence, not so much in the form of bribes or threats to him, but by being convinced that his mother and her associates will harm his father if the boy chooses to live with him, and that no one can protect the father from the forces at their command. Witness Don Jones has testified that the boy is trying to protect his father. It should be clear to any sensitive person that subjecting a child to such pressure is far worse than beatings, deprivations of material needs, or even physical torture. It is a technique well-known to oppressors everywhere, that it works better to threaten someone one loves than to threaten the person himself. The father should be allowed to protect his son. The son should not have to protect the father.


It was also a personal injury to strike the intervention of Petitioner in the other, custody case, when not all issues raised were decided on their merits. However, when the cases were separated, the parties were also made parties in both cases, but the motion to strike was only made in the custody case, and decided there. There is no motion to strike in this case, and if it is made, it would be an abuse of discretion to grant it.


Petitioner in Intervention was also injured by the cavalier matter in which his habeas corpus petition was handled. A habeas corpus petition is not a motion to show cause, with the burden on the petitioner. By ancient common law, which has been incorporated into the Texas and Unites States Constitutions, the only discretion a judge has in a habeas corpus petition is to set a hearing date and time, and hear the proof that the respondant has authority to hold the person held. The burden is on the respondant, not the petitioner. No special order is required, other than the citation summoning the respondant to respond, and even that is not required if the petition is served in a case in which the parties have already been noticed and engaged in the case. What was required was for the mother to produce the child in court and show a valid court order granting custody, which of course she could not do, but it would demonstrate that the issue of custody is open and not the mother’s by default. 


Now the entire process is treating Charles Lincoln as though he were some kind of dangerous person. He is not. Only the mother has exhibited dangerous behavior, and she doesn’t seem to have done anything like that lately, according to reports. Let the kid decide. It’s only five more years before he will be of age and will decide anyway. Anyone who holds him against his will for the next five years will lose him forever after that, so wise up and stop this nonsense.

DECLARATORY JUDGMENT COUNT VI: 

HISTORICAL BACKGROUND & OBITER DICTUM REGARDING PLAINTIFF’S BACKGROUND DOES NOT SUPPORT SANCTIONS ORDER


This line of cases began with seven civil rights cases the Plaintiff, Charles Edward Lincoln, III, as attorney, pursued against the Lago Vista Police Department. Those cases were not “frivolous”. The U.S. Supreme Court would not have taken it on a writ of certiorari if it had been, yet the Order Imposing Sanctions signed January 30, 2006, was sought by Defendants who relied heavily on Lincoln’s history as grounds supporting the imposition of sanctions, in several different motions, in oral argument, in direct examination of the Plaintiff, and in exhibits submitted to the Court.  


The historical truth is somewhat remarkable: all the Lago Vista Police Department had to do was apologize, correct their policies, retrain their personnel, and perhaps discharge one offending officer. If, as I suspect, they were protecting a narcotics trafficking operation, it would seem the wiser course to settle in that way. Instead they launched an extreme retaliatory response that continues to this day, that has nearly ruined the lives of the Plaintiff, his son, the Michael Haas-Gail Atwater family, and numerous other persons. It is time to get sensible about this. Let Charles Lincoln have his custody or visitation, let him get his bar card back, and get on with his life. He is always going to be a crusader for justice. A lot of lawyers are. Trying to make an example of Lincoln is not working out. He is attracting too many supporters. His story is getting out. (The Internet Changes Everything.) No matter how many crusaders you take out, there will always be more to take their places. We are not slaves. We are Americans. We might endure a little abuse, in the hopes of eventually getting a civilized solution, but we will only tolerate so much, and if you think a few civil rights suits are “bad for business”, keep in mind it could get a lot worse, and it will if  you don’t back off.

DECLARATORY JUDGMENT COUNT VII:  SPECIAL REVIEW BY JURY IS 

ALLOWED BY THE REMEDIES PROVISIONS OF §§37.003 & 37.011 CPRC

Having reviewed the issues of law raised in this case, Petitioner-in-Intervention finds that existing available remedies are inadequate for situations in which a judge violates the law, especially if it becomes a pattern, or the judge invents and follows new “rules” that contradict the law. The appellate process is overloaded, and can only review the record, and violations of law by a judge may not be preserved in the record. The supervising judge can only reassign cases, and the processes for complaints of judicial misconduct are ill-prepared to investigate systematic violations. The issues raised call for a creative solution, one that has worked in ages past, but has been all but forgotten in modern jurisprudence.

I suggest we look for precedent in an early case, The Trial at Large, ... In the Nature of a Quo Warranto, Against Mr. Thomas Amery, ... of the City of Chester (1786). The lengthy record of this trial can be found online at http://www.constitution.org/trials/amery1786/amery1786.htm . The issue was whether the city officials of Chester, England, had been properly vested in their claimed powers of office, and therefore whether their actions were valid, or whether they were in violation of the law. The case was decided not by a bench trial, as would be typical of equity actions, but by a special jury composed of twelve persons trained to the law.

I therefore propose and move that the parties agree to the following procedure:

(1) This procedure will be invoked by having at least two independent litigants file complaints that a judge in Williamson County has, in at least three instances, violated (a) the rights protected by the U.S. Constitution; (b) the rights protected by the Texas Constitution; (c) a U.S. or state statute; (d) a Texas Rule of Judicial Procedure, either Civil or Criminal; or (e) acted in excess of the jurisdiction of the court or the authority of the judge.

(2) Upon the filing of such complaints, all proceedings in the cases of the complainants shall be suspended pending review of a special quo warranto review jury, which shall be convened within ten days, and which shall consist of twelve citizens of the County, qualified to serve on juries, none of which shall be lawyers in practice in the county, or persons who have pending cases before the judge who is the respondant in the jury review.

(3) The special review jury shall have power to subpoena witnesses and question them under oath, like a grand jury, to determine whether laws or lawful court rules have been violated or jurisdiction or powers exceeded, and should it find, on a secret ballot, by a vote of at least eight, that the violations have occurred, shall have power to provide any of the following remedies:


(a) A finding that the judge was not acting with the authority of the law, and therefore that he or she is not protected by official immunity, and is properly a defendant in a civil action;







(b) A finding that an official custom, practice, or policy is unlawful;



(c) Reversal of the offending action of the judge; and/or



(d) Removal of the judge from the case.

(4) In addition, if one or more such review juries shall find against any judge for at least ten such offenses within one year, it shall have power to remove the judge from the bench, and forbid him to serve as judge for at least one year. After two such one-year suspensions, upon a further offense, such a jury may remove him from office permanently.

(5) Supervision of these proceedings shall be under the jurisdiction of the currently convened grand jury of the county.

(6) This procedure shall not be available for offenses in trials in which there is a jury and all issues of law are argued in the presence of the jury.

It is expected that such a procedure, once established and publicized, would have such an efficient deterrent effect that it would seldom have to be invoked, but if it were, it would deal with abuses of discretion that now escape accountability, and would do much to restore public confidence in the integrity of the judiciary.

PETITIONER IN INTERVENTIONS’ MOTION FOR NEW TRIAL WITH JURY


Petitioner in Intervention hereby files this Motion for a New Trial, pursuant to §37.007 of the CPRC as well as all relevant provisions of the Texas Constitution, and that such trial be held before a jury, and that all issues of law be argued in the presence of the jury under the 7th Amendment to the United States Constitution.

PETITIONER IN INTERVENTIONS’ MOTION TO RECONSIDER


Petitioner in Intervention hereby files this  Motion to Reconsider and vacate the Order Imposing sanctions which was signed and entered January 30, 2006.

PETITIONER IN INTERVENTIONS’ MOTION TO INSTITUTE JURY REVIEW


Petitioner in Intervention hereby files this  Motion to institute a system whereby, upon receipt of at least three complaints by at least two independent parties, the proceedings of a hearing or trial not originally held before a jury, be reviewed by a quo warranto jury of twelve, according to the terms discussed above.

PRAYER FOR RELIEF

Wherefore, premises considered, Petitioner in Intervention prays that the Court will grant his Motion for New Trial with Jury, his Motion for Reconsideration, lift and vacate the Sanctions Order of January 30, 2006, and grant the relief sought is this First Amended Petition to Intervene. 

Respectfully submitted,

Date Signed & Submitted:

Tuesday February 28, 2006

By:_________________________________

JON ROLAND

PETITIONER IN INTERVENTION

7793 Burnet Rd #37

Austin, Texas 78757

Telephone: (512) 299-5001

PETITIONER IN INTERVENTION’S VERIFICATION


I have read the above-and-foregoing pleadings, and do hereby declare and affirm that all the allegations of fact contained therein are true and correct and within my personal knowledge.

Signed and executed February 28, 2006






__________________________________________






JON ROLAND, Petitioner in Intervention

Jurat


Jon Roland, a person known or lawfully identified to me, appeared before me in the County of Travis, State of Texas, and stated in my presence his intention to verify the above and foregoing pleadings, on this 28th day of February, 2006.  Wherefore witness my hand and seal of office.







____________________________________







NOTARY PUBLIC







TRAVIS COUNTY, TEXAS

Printed Name of Notary:__________________________

My Commission Expires:__________________________

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the above-and-foregoing First Amended Petition-in-Intervention for Declaratory Judgment, Motion for New Trial with Jury, and Motion for Reconsideration, was served by facsimile transmission on Tuesday, February 28, 2006, on each party or attorney of record as required by the Texas Rules of Civil Procedure.

LAURIE J. NOWLIN, AKINS & NOWLIN

1516 East Palm Valley Blvd., B-2

Round Rock, Texas 78664

Via Facsimile: (512) 244-9733

J. RANDALL GRIMES

Attorney-at-Law (representing Elena K. Lincoln)

310 South Austin Street, P.O. Box 1019

Georgetown, Texas 78627-1019

Via Facsimile: (512) 863-4823

MICHAEL P. DAVIS & YVONNE YBARRA DICK

1717 North IH 35, Suite 300

Round Rock, Texas 78664

Via Facsimile (512) 244-7441

JAMES C. TODD, Office of the Texas Attorney General

(Attorney for the Honorable Michael P. Jergins)

P.O. Box 12548, Capitol Station

Austin, Texas 78711

Via Facsimile (512) 320-0667

JEFF D. OTTO & MICHAEL B. JOHNSON

THOMPSON, COE, COUSINS, & IRONS, L.L.P.

(Attorney for Laurie J. Nowlin)

701 Brazos, Suite 1500

Austin, Texas 78701

Fax: (512) 708-8777

CHARLES LINCOLN

Plaintiff

By hand

Email: charles.e.lincoln@worldnet.att.net
Service effected as described above 2/28/2006,

__________________________________________ 

JON ROLAND

Petitioner in Intervention

7793 Burnet Rd #37

Austin, Texas 78757

Telephone: 
(512) 374-9585


Cellular:

(512) 299-5001


Email:
jon.roland@constitution.org
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