NO. 02-1490-F395

IN THE INTEREST OF

'
IN THE DISTRICT COURT






'

CHARLES EDWARD ANDREW
'
021490-F395 JUDICIAL DISTRICT

LINCOLN, IV,

'

A CHILD



'
WILLIAMSON COUNTY, TEXAS

PETITION IN INTERVENTION AS AMICUS CURIAE,

APPLICATION FOR APPOINTMENT AS GUARDIAN AD LITEM,  and 

PETITION FOR WRIT OF HABEAS CORPUS

TO THE HONORABLE JUDGE OF SAID COURT:


PETITION IN INTERVENTION AS AMICUS CURIAE


Jon Roland files this Petition in intervention and offers his opinions and services to the Court as Amicus Curiae and Guardian ad litem pursuant to the terms of TRCP Rule 60.  Jon Roland is President of the Constitution Society (www.constitution.org), and believes that Judge Michael Jergins and the Williamson County District Court have overstepped many constitutional boundaries in this case.  Accordingly Jon Roland offers his services as amicus curiae in relation to all those allegations of the First Amended Motion to Modify Temporary Orders filed by Charles Edward Lincoln, III, on September 23, 2005, which allege judicial misconduct and which request prospective declaratory and injunctive relief regarding Judge Michael Jergins and other officers of the Williamson County District and County Benches.  However, if this cause should be severed, as proposed by Charles Edward Lincoln, III, into a civil rights/judicial misconduct suit on the one hand, and a purely Family Code SAPCR on the other, as appears to be required by Texas CPRC §30.017, Petitioner-in-Intervention proposes that his present petition also be severed into the suit against Jergins, on the one hand, and the SAPCR on the other, and that Petitioner be allowed to proceed as intervening Guardian ad Litem in the SAPCR. 


Texas Family Code §107.001(5)(B)-(C) defines a “Guardian ad Litem [as] a person appointed to represent the best interests of the child [including] an adult [other than one holding a professional license] having the competence, training, and expertise determined by the Court to be sufficient to represent the best interests of the child.”

Jon Roland became acquainted with the 13-year-old minor child, Charles Edward Lincoln, IV, (“Charlie”) subject of this lawsuit, and after interviewing the minor child and several of his age-cohort friends on two occasions, for several hours each, during June 2005, believes that the current Attorney ad Litem for the minor child, Laurie J. Nowlin, has not adequately performed her duties to the minor child as defined by Texas Family Code §107.001(2).

During these interviews, Charles Edward Lincoln, IV, was observed to be an articulate young man, alert, oriented, intelligent, and positive in his preferences and beliefs that: (1) He wanted to live with his father, not his mother; (2) He feared physical violence from his mother; and (3) He observed collusive behavior between his mother and presently appointed ad litem Laurie Nowlin prejudicial to his best interests. His testimony was supported by the observations of his age-cohort friends, neighbors in Cedar Park, Texas, all of whom had observed the behavior of Charlie's mother, Elena K. Lincoln, toward her child, and found it frightening. Considering that he has been in the care of his mother for more than two years, and still feels strongly alienated from her, and is of an age where his preferences and observations deserve to be accorded great weight, Petitioner-in-Intervention strongly believes that it is the duty of the Court to interview the young man outside the presence of either of his parents, and make any decision on legal custody on the basis of his preferences and testimony.

 Section 107.001(2) requires that an “Attorney ad litem [be] a person who provides legal services to a person, including a child, and who owes to the person the duties of undivided loyalty, confidentiality, and competent representation.”  From the testimony by Charlie to Petitioner-in-Intervention that Laurie Nowlin spent no time with Charlie, or ever sought his preferences or concerns, and after reviewing the record in this case, believes that Laurie J. Nowlin has not fulfilled her duties as an attorney ad litem required to represent Charlie Lincoln with undivided loyalty, confidence, and competence, and may have unlawfully conspired with Elena K. Lincoln to defeat the wishes and interests of the minor child Charles Edward Lincoln, IV.


Petitioner-in-Intervention is a legal historian, not a lawyer, but is an adult with competence to evaluate the child’s best interests. He has experience as a teacher at the middle and high school level, and has a long-term, lifetime interest in and commitment to encouraging the exercise of free will and free choice by children, especially teen-agers such as the minor Charles Edward Lincoln, IV. Jon Roland submits to the Court that he is in all respects qualified and not disqualified to serve as Guardian ad Litem for Charlie Lincoln, and to independently and impartially provide this minor child an opportunity to make his choices free of parental coercion or manipulation.  Petitioner-in-Intervention submits that Charles Edward Lincoln, IV, must be given the opportunity to make the statements which are his  right to make, under Texas Family Code §§ 104.006 and 156.006(b)(3).  The Court is not absolutely required to follow the child’s wishes if it finds that the child’s freely made decision is not in his own best interests, but Petitioner-in-Intervention Jon Roland offers and assures the Court that, if his Petition for Writ of Habeas Corpus is granted, and if Petitioner is appointed temporary Guardian ad Litem for the child, Petitioner will report his own findings to the Court fairly, honestly, and accurately.

APPLICATION FOR APPOINTMENT AS GUARDIAN AD LITEM


Petitioner-in-Intervention Jon Roland hereby moves that he be appointed Guardian ad litem in the interests of subject Charles Edward Lincoln, IV, for the duration of the custody case, replacing Laurie Nowlin, under the same terms. He further moves that the subject be placed in the care of his father, in compensation for denying the father's visitation rights, or, in the alternative, offers to house the subject for up to two weeks, until the Court can interview the subject and determine his disposition based on his stated preferences.

SCHEDULING REQUEST


Petitioner-in-Intervention requests that no appearances be scheduled for the period November 10-12, when he will be attending the national convention of the Federalist Society in Washington, DC.

PETITION FOR WRIT OF HABEAS CORPUS

1. Petitioner

Jon Roland, friend of the Subject

7793 Burnet Rd #37

Austin, TX 78757

2. Party Holding Subject

Elena K. Lincoln, mother of the Subject

1313 Mulberry Way

Cedar Park, Texas 78613

3. Subject of this Petition and location where being held

Charles Edward Lincoln, IV

1313 Mulberry Way

Cedar Park, Texas 78613

4. Current Custody Situation

Uncertain. Original custody to mother with visitation rights by father apparently nullified by reunion of father and mother for long enough to constitute common-law marriage.

5. Justification

Petitioner became acquainted with the Subject on two occasions in June, 2005, when he was present during a reunion of the Subject with his father, and Subject was accompanied by several young friends who were neighbors in Cedar Park, Texas. The first meeting began at a Starbucks near Lakeline Mall, then moved to Lakeline Mall, and the second was at Lakeline Mall. During these conversations, the Subject made the following expressions:

(a) That the meetings began with a chance encounter on the street, and a request by the Subject that they meet for a longer period of time. That next meeting was the one I attended.

(b) That he missed his father, felt he had  been deprived of his father's company, and wanted to live with his father, not his mother.

(c) That he was frightened by his mother's behavior, describing a person who was melodramatic but lacking in maternal warmth, and prone to episodes of violent rage. He described an occasion during which his mother said, “Why do you hate me? I'm going to have to kill you.” He was uncertain how seriously to take that statement of his mother, but found it disturbing and he seemed fearful of what his mother might do during some future outburst.

(d) Three of the Subject's young neighbors, who had observed the mother's behavior on many occasions, confirmed the statements of the Subject, and offered their own observations that the father was highly preferable to the mother as a parent. They knew and liked the father, and disliked the mother, and found her frightening and unpleasant.

(e) In the final words of the conversation with Petitioner, Subject asked Petitioner to help him leave his mother and live with his father. Petitioner agreed to try to do that.

6. Pending Court Case Regarding Custody

Charles Lincoln, III, v. Elena K. Lincoln

Cause No. 02-1490-F395

Williamson County, Texas

7. Why the Court is Needed to Issue a Writ of Habeas Corpus

Subject is in the physical custody of a mother lacking in maternal warmth and affection, subject to violent rages and to making threats of violence to the Subject. He has also been removed from the area on several occasions, most recently in the care of the resident common-law husband of the mother, Edward Kurjack, who removed him to China for several weeks during the summer, 2005, without lawful authority.

The child must be brought before the Court to be interviewed and allowed to state his preferences for who shall have custody of him.

8. Warrant for Immediate Production

The child is in immediate danger of irreparable injury if he is not removed from the custody of Elena K. Lincoln and placed in the custody of Charles E. Lincoln, III, or in the alternative, in the care of a neutral guardian. It is highly likely that if a writ is not soon issued, the Subject may be removed from the country and out of the jurisdiction of the Court.

9. Relief Requested

A. That a Writ of Habeas Corpus be issued and directed to Elena K. Lincoln, commanding her to produce the Subject child before the Court at the time and place stated in the Writ; or

B. That a Warrant for Immediate Production be issued by this Court, directed to the Sheriff of Williamson County, Texas, commanding the Sheriff that the Subject child be delivered to the Court, and thence to such temporary Guardian as the Court may choose to appoint; and

C. If the Party holding the Subject shall obstruct or conceal the child, preventing his production, that she be arrested and brought before this Court to show cause why she should not be sanctioned for such actions.


Signed and dated this Monday the 18th day of October, 2005, in Austin, Texas.







Respectfully submitted,

____________________________________

JON ROLAND

Petitioner-in-Intervention, pro se, as







Amicus Curiae and Applicant for







Petition of Writ of Habeas Corpus







7793 Burnet Road, #37







Austin, Texas 78757







Telephone: 
(512) 374-9585 







Cellular:
(512) 299-5001 







e-mail: jon.roland@constitution.org
CERTIFICATE OF SERVICE

I certify that a true and correct copy of the above-and-foregoing Petition-in-Intervention were served on each attorney of record as required by the Texas Rules of Civil Procedure:

LAURIE J. NOWLIN, AKINS & NOWLIN

(Attorney ad Litem in Motion to Modify)

1516 East Palm Valley Blvd., B-2

Round Rock, Texas 78664

Via Facsimile: (512) 244-9733

J. RANDALL GRIMES

GRIMES & GROPENGRABHER

(Attorney for Elena K. Lincoln in Motion to Modify)

310 South Austin Street, P.O. Box 1019

Georgetown, Texas 78627-1019

Via Facsimile: (512) 863-4823

MICHAEL P. DAVIS & YVONNE YBARRA DICK

(Attorney for J. Randall Grimes, Williamson County, and certain Williamson County Judges, Michael P. Davis, pro se)

1717 North IH 35, Suite 300

Round Rock, Texas 78664

Via Facsimile (512) 244-9771


JAMES C. TODD, Office of the Texas Attorney General


(Attorney for the Honorable Michael P. Jergins and other Williamson Co. Judges)


P.O. Box 12548, Capitol Station


Austin, Texas 78711


Via Facsimile (512) 320-0667


JEFF D. OTTO & MICHAEL B. JOHNSON


THOMPSON, COE, COUSINS, & IRONS, L.L.P.


(Attorney for Laurie J. Nowlin)


701 Brazos, Suite 1500


Austin, Texas 78701


Fax: (512) 708-8777


VALORIE W. DAVENPORT


DAVENPORT LEGAL GROUP


(Lead Attorney for Charles Edward Lincoln)


440 Louisiana Avenue, Suite 1210


Houston, Texas 77002


Facsimile: (713) 237-0184

MEMORANDUM IN SUPPORT OF PETITION IN INTERVENTION

I am founder and president of the Constitution Society. Our website, http://www.constitution.org, is a prominent resource for legal scholars and activists. We have gathered most of the more important works of constitutional history, law, and government, including most of the more important works of the Founders, the works they read, and the works of commentators who knew them and their thinking. We have also begun to engage in litigation intended to enlighten the judicial process on original understanding of the Constitution and how to comply with it. 

One such effort has been an amicus curiae filing in Session v. Perry, the Texas Redistricting case, http://www.constitution.org/brief/rolandj/session_v_perry_jr_amicus.htm , which came to the attention of Charles E. Lincoln, III, through membership in a email listserv to which I posted it. He contacted me to express his admiration of it, and when I asked him about his background, he introduced himself as the original attorney in Atwater v. Lago Vista, a case I had been following while it was before the U.S. Supreme Court. When I asked him to tell the story of that case, he related a series of events that might seem incredible to many people, but I had heard similar tales from others, and recognized that his story fit a profile that is becoming all too common, a pattern of vicious retaliation against those who challenge the interests of the powerful and well-connected. Not content to accept what he reported without confirmation, I investigated the matter, confirmed his reports,  and discovered things that he was not aware of.

This memorandum does not provide sufficient capacity to present all my findings and suspicions, but it is offered to inform the Court that the issues in the present case cannot be understood without examining the background of the other cases that have come before it.

My main finding is that this case, and all of the other cases in which Charles Lincoln has been a party in recent years, stem from his decision to represent Gail Atwater and plaintiffs in six other civil rights actions against the Lago Vista Police Department, and the vicious retaliation against him for doing that, involving members of the federal and state bench and other federal and state officials. The complainants in these cases would have been satisfied with apologies and a decision by the Lago Vista Police to reform their procedures and policies, retrain their personnel, and hire a better caliber of officer, but the reaction of officials was so extreme that it invites investigation.

The first example of such retaliation was the decision of federal District Judge Sam Sparks to summarily dismiss the Atwater case as “frivolous”, and, sua sponte, to order Charles Lincoln to cease the practice of law. This outrageous violation of due process and abuse of discretion is prima facie ground for impeachment and removal from the bench, no matter what the merits of the complaint or lack thereof. The U.S. Supreme Court does not grant certiorari to frivolous cases, and although the case, then represented by another attorney, lost by a vote of 5-4, many consider the dissent of Justice Sandra Day O'Connor to be more persuasive than the majority opinion of Justice Souter.

The second example of such retaliation was directed against Dr. Michael Hass, the husband of Gail Atwater, who had financed the seven civil rights cases. He had received a permit to burn trash in his yard, but when he tried to do so in compliance with the permit, a Lago Vista police officer cited him for violation of the burn ordinance, and when he objected that he had a permit, used that objection to arrest him for obstruction and assault on an officer. Those behind the arrest then used it to get his medical license suspended, so that he lost his job as a highly respected Austin physician.

The third example was the way the Lago Vista Chief of Police went to federal District Judge Nowlin, who in turn asked the FBI to find something on which to criminally prosecute Charles Lincoln. After an agent investigated for more than two years, the worst she could come up with was a charge of “misstating” two digits on Lincoln's Social Security number on an application for a checking account at Wells Fargo Bank. The charge didn't even offer documentary evidence of the error, only an affidavit from a federal agent who had no fear of ever being charged with perjury. Then the word was put out to the lawyers in the area that the fix was in and that Lincoln had no hope but to plead guilty, and that anyone who might represent him and advise him to defend himself against these obviously fabricated charges, under an obviously unconstitutional statute, would have their careers ended the same way Lincoln's was. Faced with all that,  Lincoln caved in to the pressure and pled guilty to something he almost certainly didn't do, under a statute that is unconstitutional on its face. Using that plea, they coerced his disbarment, thus completing the unlawful action of Judge Sparks, which was clearly their intention all along.

I wrote above that this case fits a profile. A single judge might have a defect of character or temperament that would cause him to be prejudiced, arbitrary, arrogant, or abusive. There might even be something about the profession that would draw many people with such defects onto the bench. But the retaliatory efforts made in this group of cases, by many people, in a coordinated manner, at great cost, over most of a decade, goes way beyond defects of that kind. It was clearly intended not just to prevent Lincoln from challenging the powerful and well-connected, but to terrorize anyone else who contemplated doing so. This is the behavior of those who want to make an example of someone, anyone, to keep the rest in line. And, more than that, it is the behavior of those who are protecting something that they think is threatened by such challenges, and it's not just their jobs.

The profile led me to ask, where is the transshipment hub for narcotics trafficking for the Central Texas area? Every metropolitan area has one. It is usually on the edge of the metro area, combining warehouse and shipping facilities near an upscale neighborhood where the middle-level traffickers live, pretending to be ordinary businessmen. A few questions to people close to the streets got the answer. For the Austin area, the transshipment hub was Jonestown and Lago Vista, and the operations were protected by local law enforcement officials and judges. It seems Lago Vista has a well-established reputation for being not only a center for transshipment, but for use, with tales of house parties guarded by off-duty police where cocaine and methamphetamines are served like hors d'oeuvres.

That confirmed the profile. The only theory that can explain the extreme retaliatory response toward Lincoln, Haas, and others, is that the officials perpetrating the retaliation, local, state, and federal,  were protecting narcotics trafficking. I invite anyone to propose an alternate theory that can explain the facts. Now that doesn't mean every official is aware of everything he is protecting. There may be a few naifs in the mix that are just protecting their buddies without inquiring too deeply into what they are protecting. But we have to expect that most of them do know what they are protecting, and are okay with that.

Well, I am not okay with it, and that is why I am trying to intervene. I swore an oath to defend my country and its Constitution against all enemies, foreign or domestic, and that's what I'm trying to do, and what Charles Lincoln was trying to do. Unlike most people, I have undertaken to try to understand what that requires of us, and to take my duty very, very seriously.

Now some of those who read this who might say, Well, people are going to get those drugs anyway, so I might as well make something on it, and, anyway, if I don't play along, I'll get killed. Yeah, a lot of people will get hurt, but for most of them it's their own fault. No one's forcing them to buy or use the stuff. To those people I say, things have gotten a lot more serious lately. Those same gangs that are smuggling in narcotics are strongly suspected also to be smuggling weapons of mass destruction into this country, specifically, suitcase nukes. More specifically, the gang Maras Salvatruchas 13 is suspected of bringing in at least six functional suitcase nukes, obtained from corrupt officials in the old Soviet Union, for al Qaeda. For those who don't believe that could happen without them being immediately set off, I have more discussion of the topic at http://constitutionalism.blogspot.com/ The point is, it is now a matter of national security, and if even one of those devices goes off in any city in this country, you can be sure that anyone involved in protecting the perpetrators, even indirectly, will be tracked down and dealt with. It's time to clean up your act, people, before it's too late.

