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§
WILLIAMSON COUNTY, TEXAS

MOTION TO MODIFY TEMPORARY ORDERS, MOTION TO TRANSFER VENUE, PETITION FOR DECLARATORY JUDGMENT &

PERMANENT INJUNCTION UNDER 42 U.S.C. §1983

I.
BACKGROUND HISTORY OF LITIGATION


The present litigation began in July 2002 when Movant CHARLES EDWARD LINCOLN, III, obtained a protective order against his wife Respondent ELENA K. LINCOLN on behalf of himself and his minor son CHARLES EDWARD ANDREW LINCOLN, IV, in this Court.  ELENA K. LINCOLN had committed a series of ever escalating family violence in the year 2002-2003, culminating in a violent temper tantrum on Sunday, July 21, 2002, during which ELENA K. LINCOLN smashed furniture, tore down pictures, stabbed Movant in the arm with a broken coffee table leg and screamingly threatened to kill the minor child CHARLES EDWARD LINCOLN, IV, asking “Why do you hate my so much?  I’ll have to kill you before you kill me.”   

Pursuant to that Protective Order, Visiting Judge David Cave gave Movant father full custody of his minor son, then 9 going on 10 (birthday August 23), after discussing the matter with the minor in chambers before a court reporter.  Respondent Mother later countersued and obtained custody of the minor under order from Judge Michael Jergins.

The last orders entered by this Court were “Temporary Orders” signed by Judge Michael Jergins and filed on April 25, 2005.  On May 9, 2003, Defendant LAURIE J. NOWLIN filed her “Motion for Enforcement, Motion to Modify Temporary Orders, and Motion for Psychiatric Evaluation” against Movant CHARLES EDWARD LINCOLN, III, based on Movant’s alleged violation of a series of extra-judicial “rules” announced by the Honorable MICHAEL JERGINS on September 18, 2002 and ultimately incorporated into the Temporary Orders of April 25, 2003, over Movant’s objections.  

Upon receiving Defendant LAURIE J. NOWLIN’s Motion, CHARLES EDWARD LINCOLN, III, retained the undersigned counsel and by and through him agreed to a temporary cessation of contact with his son to see the psychiatrist recommended by Defendant NOWLIN, namely Dr. Robert Dobyns.  (See Attorney ad Litem’s Report to the Court, filed May 9, 2003, at 3).  While no specific time frame was set in the agreement, CHARLES EDWARD LINCOLN, III, and his undersigned counsel, both understood and assumed that Dr. Dobyns would see Movant within a reasonable time, not more than a month or two at the absolute most.  

In the meantime, Movant sought examination by another psychiatrist (Dr. Glenn Hirsch, attached here as Exhibit A).  As it turned out, Dr. Dobyns consistently refused to see Movant CHARLES EDWARD LINCOLN, III.  The undersigned counsel sought to negotiate a resumption of contact and visitation between father and son with Defendants LAURIE J. NOWLIN and J. RANDALL GRIMES but no agreement was possible, even to such clear terms in the Temporary Orders of April 25, 2003, as the provision that even if Movant’s period of possession did not coincide with Father’s Day, that Movant would have possession on the Father’s Day weekend.  Movant did not see his son for Father’s Day in June 2003, at which time Movant had not seen his son since about May 26-28, 2003 by agreement.  

II.
FEDERAL COURT ACTION

Despairing of any acceptable, proper, or reasonable resolution by the 395th District Court or negotiation with the other parties, Movant filed suit for violation of his federally guaranteed civil rights in U.S. District Court for the Western District of Texas shortly after Father’s Day, to wit on June 23, 2003.  Vigorous opposition was mounted by the Texas Attorney General and other parties to uphold Honorable Michael Jergins’ actions in the custody case, despite the clear unconstitutionality of these actions under both Texas and Federal constitutional and binding case law.   Upon the Texas Attorney General’s motion, the U.S. District Court ultimately dismissed (February 2004) for want of subject matter jurisdiction under the Rooker-Feldman doctrine or in the alternative to abstain from the exercise of jurisdiction under Younger v. Harris discretionary abstention.  Movant appealed, thinking it clear that the 1996 amendments to 42 U.S.C. §1983 made it crystal clear that complaints for prospective relief against state judicial proceedings were authorized as a matter of original legislative intent by Congress.

On June 13, 2005, the Fifth Circuit (in an unpublished opinion) refused to reinstate Movant’s claims.  Dismissal for want of subject matter jurisdiction or abstention did not constitute an adjudication on the merits, so the Federal action has resulted in no res judicata effect on any of Movant’s claims against the Honorable Michael Jergins, Laurie J. Nowlin, J. Randall Grimes, or Williamson County itself.  The result of the failed excursion to Federal Court is that all of these civil rights claims must be litigated in State Court, and all of the claims raised in the present Motion to Modify and Original Petition for Declaratory Judgment and Injunction relate back at least to September 18, 2002 in the present action, regarding which no final judgment has ever been entered, under the present cause number.

III.
CHANGED CIRCUMSTANCES OVER THE PAST TWO YEARS


There has been a material and substantial change in the circumstances of the child since the last entry of Temporary Orders on April 25, 2003 in this case, and the changes requested in this pleading are in the best interests of the child.  Movant alleges and will show that there is an immediate threat to the minor child’s physical, emotional, and or psychological health resulting from continued contact with his mother, ELENA K. LINCOLN, and that Defendants LAURIE J. NOWLIN and J. RANDALL GRIMES have failed or refused to take any action to protect the child, in specific derogation of LAURIE J. NOWLIN’s duty as “Attorney-ad-Litem” for the minor child.

During the past two years time, and despite Movant’s repeated attempts to negotiate with Elena K. Lincoln directly (in addition to counsel’s aforementioned attempts to negotiate with the other Defendants NOWLIN and GRIMES), Movant had not seen his son even once between approximately May 26-28, 2003, and last Thursday, June 16, 2005.   The orders entered by Judge Jergins on September 18, 2002, had expired by their own terms on September 18, 2004 and were neither renewed or extended.  The only comprehensive orders left were the April 25, 2003, “Temporary Orders” which contained provisions to which Movant had not agreed, would not agree, and which Movant regarded as constitutionally invalid, thus guaranteeing that Movant would never comply with their terms.  

These same April 25, 2003, Temporary Orders also provided Movant with extended Standard Visitation rights (including the aforementioned guarantee of Father’s Day Weekend visitation regardless of any other possession).  Respondent ELENA K. LINCOLN sent her son out of town with his Aunt Alex and Uncle Nathan rather than risk that the minor child would see his Father on Father’s Day after becoming aware that Movant had seen his son on June 16, 2005, and again on June 17, 2005.  So, for the third Father’s Day since the entry of the Temporary Orders, Movant did not see his son on June 19, 2005.


However, Movant did spend the morning of June 21, 2005, with his son and some of his son’s minor friends.   Respondent Elena K. Lincoln sent out her neighbors as spies, fearing that Movant might have taken the minor child to dangerous places like the Cedar Park Starbucks or the Lakeline Mall, and ultimately found that her fears were correct, locating Movant with his son in the Brick Oven restaurant at Lakeline Mall.  Finding this situation unacceptable, and lacking any legal remedy, Elena K. Lincoln sent a neighborhood male (David Lohrstorfer), unwittingly cast in the role of her vigilante agent to demand possession of the minor child (and all the other children).  

The minor child CHARLES EDWARD ANDREW LINCOLN, IV, was terrified of reprisal from his mother, Respondent ELENA K. LINCOLN.  On Tuesday afternoon, June 21, 2005, it was obvious to the Movant father that his son feared imminent and severe emotional, psychological, and physical abuse from his mother, and the minor child’s friends affirmed that Respondent ELENA K. LINCOLN was openly and unashamedly abusive and threatening to her son even in the presence of themselves and other neighborhood children.  The minor child, subject of this suit, is now 12 years old (13 on August 23, 2005) and must be afforded his right under the Texas Family Code to state his preference to the Judge regarding his custody in this lawsuit according to the provisions of the Texas Family Code, especially in light of the child’s manifest fear and the Respondent’s complete and utter unwillingness to discuss any issue with the Movant.  

IV. MOVANTS’ ATTORNEYS’ FEES INCURRED 

IN THE BEST INTERESTS OF THE CHILD

To protect and secure the rights of the minor child, subject of this litigation, it was necessary for Movant CHARLES EDWARD LINCOLN, III, to secure the services of the undersigned attorney FRANCIS W. WILLIAMS-MONTENEGRO as well as VALORIE W. DAVENPORT, and a judgment should be rendered against Respondent ELENA K. LINCOLN to pay FRANCIS W. WILLIAMS-MONTENEGRO’s reasonable attorney’s fees and costs, and Elena K. Lincoln should be ordered to pay such fees directly to the undersigned attorney.

V.
DECLARATORY JUDGMENT


Movant Charles Edward Lincoln files this Petition for Declaratory Judgment as allowed by the Texas Code of Civil Practice and Remedies and 42 U.S.C. §1983.  Service may be effected on the Defendants as follows:

(1) Elena K. Lincoln, 1313 Mulberry Way, Cedar Park, Texas 78613.

(2) J. Randall Grimes, 310 South Austin, Georgetown, Texas 78626, P.O. Box 1019, Georgetown, Texas 78627-1019.

(3) Laurie J. Nowlin, 1516 East Palm Valley Blvd., B-2, Round Rock, Texas  78664.

(4) The Honorable Michael Jergins, Presiding Judge 395th District Court, 405 MLK Street, Georgetown, Williamson County, Texas 78626.

(5) Williamson County, Texas, by and through its County Judge John C. Doerfler as the County Judge, who may be served at 301 S.E. Inner Loop in Room 109, “House of Hatten”, Georgetown, Texas. 

Movant CHARLES EDWARD LINCOLN, III, seeks the entry of declaratory relief as follows against and regarding Judge Michael Jergins, pursuant to 42 U.S.C. §1983 (as amended 1996) for the following conduct clearly in excess of jurisdiction and violation of both procedural and substantive due process:

(1)    Judge Jergins announced "[his] rules" in Court on September 18, 2002, which constituted prior restraints on freedom of speech.  He reaffirmed these “rules” on February 19, 2003, and April 25, 2003 even though the rules were unconstitutional, entered without procedural due process or respect for substantive rights enumerated under the bill of rights, also in specific violation of Texas Supreme Court precedents set forth in Davenport v. Garcia, 834 S.W.2d 4 (Tex. 1992), Grigsby v. Coker, 904 S.W.2d 619 (Tex. 1995), Ex Parte Tucci, 859 S.W.2d 1 (Tex. 1993), and Operation Rescue v. Planned Parenthood of Houston, 975 S.W.2d 546 (Tex. 1998).  

(2)    Because Judge Jergins "rules" were and are unconstitutional, a party cannot be punished for disobedience to his rules, and any contempt judgments entered as a result of Motions to Enforce or Orders to Show Cause for violation of his rules is null and void. 

(3)    That Judge Jergins' "rules" constituted a violation of the fundamental rights of parenthood annunciated under Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054 (2000) as well as the rights of freedom of speech and freedom of expression. 

(4)
That “parental alienation” as a doctrine applied in Family Courts without the procedural and substantive safeguards afforded to other types of speech likewise violates the Freedom of Speech guaranteed by the Texas and United States Constitution, as well as the right of parents to the care, education, and nurturing of their children, and parental alienation may in some cases violate the Religious Freedom clauses of the First Amendment and Article I of the Texas Constitution.

(5)    That Judge Jergins' "rules" reflected and constituted an unconstitutional custom, practice, or policy of Williamson County, officially endorsed by the County.

(6)    That Judge Jergins' pronouncement and continuing enforcement of his "rules" amounted to conduct clearly in excess of his jurisdiction, subjecting him to liability for damages under 42 U.S.C. Section 1983 as amended.

VI.
PROSPECTIVE, INJUNCTIVE RELIEF SOUGHT 

In addition to each of the Defendants named above, the relief sought in the present count is sought to be entered, pursuant to 42 U.S.C. §1983, against every County and District Judge of Williamson County with potential jurisdiction over Family Court cases, as well as against Elena K. Lincoln, J. Randall Grimes, Laurie J. Nowlin, Michael P. Davis, and Williamson County Judge Doerfler.   The Judges of the Williamson County District and County Courts with chambers at 405 MLK Street in Georgetown, Texas 78626, who have joint and several jurisdiction over cases arising under the Texas Family Code are each and every one entitled to notice of this Petition for Prospective, Injunctive Relief as follows:

26th District Court
Judge Billy Ray Stubblefield

277th District Court
Judge Ken Anderson

368th District Court
Judge Burt Carnes

395th District Court
Judge Michael Jergins

County Court at Law 1:
Judge Suzanne Brooks

County Court at Law 2:
Judge Tim L. Wright

County Court at Law 3:
Judge Don Higginbotham

The Prospective, Injunctive relief sought against these judicial officers is as follows:

(1)    To enjoin the enforcement of Judge Jergins' rules by any other Judge of Williamson County announced entered on September 18, 2002, and reaffirmed thereafter on February 19, 2003, and April 25, 2003 which constitute the ongoing “law of the case” in the above-entitled-and-numbered cause until nullified.

(2)    To enjoin the announcement and entry of any similar rules by Judge Jergins or any other Williamson County Judge infringing upon the rights of freedom of speech or parental rights, whether under the guise of Parental Alienation or any other doctrine, without respect for substantive and procedural due process of law as outlined in Texas Supreme Court precedents Davenport v. Garcia, 834 S.W.2d 4, (Tex. 1992), Grigsby v. Coker, 904 S.W.2d 619 (Tex. 1995), Ex Parte Tucci, 859 S.W.2d 1 (Tex. 1993), and Operation Rescue v. Planned Parenthood of Houston, 975 S.W.2d 548 (Tex. 1998).

(3)    To enjoin the operation or enforcement of any and all unconstitutional customs, practice, or policy of Williamson County which encouraged, fostered and/or supported and sustained the entry and legitimacy of Judge Jergins' “rules.”

(4)    To enjoin the Judges of Williamson County from agreeing, conspiring, or otherwise taking action in concert with Laurie J. Nowlin, J. Randall Grimes, Michael P. Davis, and Williamson County Judge Doerfler to infringe upon the fundamental civil rights of Plaintiffs Charles E. and Charlie Lincoln and all parties similarly situated by announcing or attempting to enforce rules against the exercise of First Amendment rights without substantive and procedural due process of law.

(5)
To enjoin the enforcement of rules against the lawful exercise of fundamental constitutional rights by the contempt power of the court by Judge Jergins or any other Judge in or for Williamson County, Texas.

VII.
MOTION TO TRANSFER VENUE


Movant Charles Edward Lincoln, III, filed a Petition for Divorce in Travis County in November 2002, alleging common law marriage.  After Judge Jergins’ repeated threats of incarceration against Movant due to Movant’s failure and refusal to follow “Judge Jergins’ Rules” which are the subject of this litigation, Judge Jergins refused to grant Movant’s previously filed Motions for Transfer of Venue in December 2002 and February of 2003.  Movant Charles Edward Lincoln, III, under wrongful, unconstitutional duress in February 2003 agreed to drop his Petition for Divorce but later failed and refused to do so after realizing that Judge Jergins’ orders were wrongful and unconstitutional.  Defendant J. Randall Grimes later obtained a dismissal “with prejudice” of Movant’s Petition for Divorce, but Movant prays that this Court will define, declare, and adjudge that an agreement to dismiss a case under wrongful, unconstitutional, duress does NOT constitute an adjudication on the merits for purposes of res judicata or collateral estoppel.  In any event, Movant subsequently filed a Petition for Equitable Bill of Review to reopen the May 2003 dismissal of his Original Petition (FM 207900) for Divorce (which is still pending).   Lincoln refiled his Petition for Divorce in Travis County and Judge Lora Livingston has failed or refused to rule on J. Randall Grimes’ Motion to Dismiss this second petition (FM 304678) since October 2003.  The Court should grant Movant’s Third Amended Motion for Transfer which was filed and has been pending before Judge Jergins since July 28, 2003, to transfer this custody case into FM 304678.  In the alternative, if the Court determines that no Williamson County Court should hear the present petition because all Williamson County Judges (and Williamson County itself) are named as parties, the Court should transfer this case to any Court of Competent Jurisdiction (which would include Travis County, Texas) where the Judges will not be so disqualified by the present requests for prospective relief.  Jurisdiction to hear actions under 42 U.S.C. §1983 against all defendants is concurrent between State and Federal Courts, and since the Federal Courts have already refused to hear this case, jurisdiction lies to make a determination on the merits in State Court. Under Neal v. Avey, 853 S.W.2d 707 (Tex.App---Houston [14th Dist.] 1993), the Court had no jurisdiction, upon being shown the divorce proceeding filed in another County, to take any action except to transfer the SAPCR proceedings, although this was never done.

VIII.
LEGAL MALPRACTICE BY LAURIE J. NOWLIN AGAINST MINOR CHILD


Movant CHARLES EDWARD LINCOLN alleges gross dereliction of duty, legal malpractice, and breach of fiduciary duty by LAURIE J. NOWLIN in a continuing course of conduct over the past two years for failure to investigate and ensure the safety of the minor child whom she supposedly represented from physical, emotional, and psychological harm.   Movant alleges that LAURIE J. NOWLIN never acted as an independent “Guardian ad Litem” or investigator on behalf of the Court, but rather as a party interested in the collection of fees and other income produced by the case, and that LAURIE J. NOWLIN further failed or refused to act as an “Attorney ad Litem” advocating the wishes and desires of her client, the minor child CHARLES EDWARD ANDREW LINCOLN, IV.  Instead, LAURIE J. NOWLIN worked in concert with J. RANDALL GRIMES and ELENA KOUREMBANA LINCOLN to defeat and frustrate the minor child’s legitimate wishes and to aggravate the minor child’s fears and insecurities.

IX.  CONSPIRACY TO VIOLATE CIVIL RIGHTS UNDER 42 U.S.C. §1983

Movant alleges that Respondent ELENA K. LINCOLN, and Defendants, J. RANDALL GRIMES, LAURIE J. NOWLIN, and MICHAEL P. DAVIS agreed and acted in concert in a conspiracy to deprive Movant of his federally secured constitutional rights.  Wherefore Movant seeks all his actual, special, and consequential damages as well as his reasonable attorneys’ fees under 42 U.S.C. §1988.  In particular, LAURIE J. NOWLIN utilized her position and influence with the Court to seek to intimidate and otherwise impose wrongful, unconstitutional, illegal duress on the Movant CHARLES EDWARD LINCOLN, III.   Movant alleges that attorneys’ DAVIS and GRIMES are liable for their parts and rolls in conspiracy against Movant pursuant to Wyatt v. Cole, 504 U.S. 158, 168-9, 112 S.Ct. 1827, 1834, 118 L.Ed.2d 504 (1992) which held that private attorneys may be held liable in a suit alleging conspiracy with a government official to violate civil rights.

X. VIOLATION OF HAGUE CONVENTION

The United States is a signatory (“Contracting State”) to the Hague Convention on International Child Abduction which requires that the contracting states respect and prevent the wrongful removal of minor children from contracting states against and in violation of the authority and rights of non-custodial parents.  Respondent ELENA K. LINCOLN, with the agreement and concerted actions of LAURIE J. NOWLIN, J. RANDALL GRIMES, and one EDWARD B. KURJACK, a citizen of Florida, arranged for the wrongful removal of the minor child from the jurisdiction of the Court to Greece and other destinations Europe during June, July, and August of 2004.  Movant reasonably feared that the minor child would be wrongfully held or retained in Greece, where his mother (Respondent ELENA K. LINCOLN) is a citizen, and Movant has reason to believe that the minor child will be removed from the country again, now that Respondent is aware of her son’s desire to reside with Movant.  

Movant requests that the Court absolutely and definitely enjoin further removals of the minor child outside the jurisdiction of this Court until the present Motion to Modify Temporary Orders and Petition for Declaratory and Injunctive Relief has been resolved and asks that the Court declare that any violation of this injunction shall be resolved in accordance with the Hague Convention.

PRAYER FOR RELIEF

Movant prays that the Court Modify the previous Temporary Orders entered in this case on April 25, 2003 and render Declaratory Judgment regarding the contents of those “Judge Jergins’ Rules” announced September 18, 2002 and grant such injunctions as may be required to ensure against the enforcement of “Judge Jergins’ rules” or the entry or enforcement of any similar rules, including rules based on the theory of “Parental Alienation” and every other theory used for justifying the prior restraint of freedom of speech and free exercise of beliefs without adherence to the procedural and substantive due process required to limit or infringe upon freedom of speech, free exercise, and other enumerated, fundamental rights of the people under the Texas and United States Constitutions.  Movant also requests an award of damages against LAURIE J. NOWLIN for Legal Malpractice and a further award against LAURIE J. NOWLIN, ELENA K. LINCOLN, and J. RANDALL GRIMES for conspiracy to violate Movant’s civil rights.

 Finally, Movant requests an injunction against removing the minor child from the jurisdiction of this Court until the resolution of the present case, and that any removal of the child during the pendency of this case be resolved by strict application of the proceedings of the Hague Convention. 

Respectfully submitted,
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