THE SCOPE OF APPEAL, RESPONSE, AND REPLY

I. 42 U.S.C. §1983 and 28 U.S.C. §1343(a)(3) Provide Jurisdiction in Federal District Court.

 
42 U.S.C. §1983 and 28 U.S.C. §1343(a)(3) provide a complete and sufficient basis for jurisdiction in federal court irrespective of the Rooker-Feldman (hereinafter “R-F”) and Younger doctrines. Appellees mention a string of circuit cases arguing that there must be a complete absence of all jurisdiction to assert a claim for liability against a judge against any sort of relief (Declaratory, Injunctive, or Legal [damages]. However, NOT ONE of Appellees’ cases discusses the 1996 Amendments to 42 U.S.C. §1983 IN LIGHT OF THEIR LEGISLATIVE HISTORY (1996 USCCAN 4216-7)---and it is to this legislative history that, Appellants urge, the Fifth Circuit must now turn its attention in deciding the present appeal.


A comparison of the plain language of the complaints with the language of the Federal statutes under which they were brought demonstrates, contrary to Appellees’ contention, that Congress has given the U.S. District Courts an express grant of jurisdiction over these cases. At pages 17-20 of Judge Jergins’ Response, Judge Jergins and the Attorney General utterly and miserably fail to address Plaintiffs’ challenge, stating that “Lincoln seems to be the only one to have noticed the revolutionary change allegedly wrought by the 1996 Amendment to §1983.”   In 1967, in Pierson v. Ray, 386 U.S. 547, 87 S.Ct. 1213 (1967), the Supreme Court addressed the question of judicial immunity in the context of 42 U.S.C. §1983 (some 29 years before the 1996 Amendments).  The Pierson majority stated that, 

We do not believe that this settled principle of law [judicial immunity] was abolished by §1983, which makes liable ‘every person’ who under color of law deprives another person of his civil rights . . . . and we presume that congress would have specifically so provided had it wished to abolish the doctrine.

386 U.S. at 554-555, 87 S.Ct. at 1218 (per Earl Warren,C.J.).


Then, in his dissent, the late great Justice William O. Douglas, eloquently opined:

I do not think all judges, under all circumstances, no matter how outrageous their conduct are immune from suit under 42 U.S.C. §1983. . . . . .To most, “every person” would mean every person, not every person except judges.

386 U.S. 558-9, 87 S.Ct. at 1220 (note Justice Douglas’ use of present tense “are” in disagreeing regarding the then existing state of law).


How can the 1996 Amendments to 42 U.S.C. §1983 be read EXCEPT to confirm that “Congress…specially so provided”---thereby satisfying and reconciling both the (conservative pro-judicial immunity) majority (Chief Justice Earl Warren) and the radical liberal anti-immunity dissent (Justice Douglas) who believed that “lack of immunity” was ALREADY the law.


There was, is, and remains no way or means to give effect to every word that Congress
 used in amending the §1983 statute without affirming that District Courts have jurisdiction over (a) all suits for declaratory relief against judges for their judicial conduct all the time, (b) some injunctive actions against some judges on those occasions or in those circumstances where declaratory relief is “unavailable” (which is an ambiguous formulation, but most probably means “where declaratory relief is an inadequate remedy”), and (c) for damages where Judges have acted “clearly in excess of jurisdiction.”   It is not the fault of Appellants’ herein that no previous victims of judicial abuse ever read or raised the legislative history found at 1996 USCCAN 4216-7, nor that the Federal Courts have so far chosen to ignore this crucial legislative history.   However, the Fifth Circuit cannot now in this case ignore the complete text of the legislative history.  Judge Jergins is correct that the Senate committee suggested that the 1996 Amendments’ language “restores the doctrine of judicial immunity to the status it occupied prior to the Supreme Court’s decision in Pulliam v. Allen…” 466 U.S. 522, 524 (U.S. 1984). Appellee Judge Jergins’ Responsive Brief at 19. To fully appreciate this declaration, however, one must read Pulliam v. Allen, determine what the status of judicial immunity was before that opinion, and compare, line-by-line and word-by-word, and decide whether the 1996 Amendments actually changed or codified the holding of Pulliam v. Allen.  Justice Blackmun’s opinion in Pulliam is more like a historical dissertation on the absence of absolute judicial immunity than a contemporary policy statement regarding the same.  According to Justice Blackmun, there has never been any absolute judicial immunity in the Anglo-American system, so there need be no such immunity now.  The Fifth Circuit should now conclude that Justice Blackmun was right, and find no contradiction in the Senate’s Legislative declaration that the 1996 Amendments merely “restore[] the doctrine of judicial immunity to the status it occupied prior to …. Pulliam…” that status being: no absolute immunity (at least from injunctive relief and damages) for any conduct in excess of jurisdiction, jurisdiction being narrowly defined.  For conduct in “excess of jurisdiction,” the attorneys’ fees allowed by Pulliam are permitted by 42 U.S.C. §1988.

A. Judge Jergin’s Brief Evidences the Violations of of Fundamental Federal

Rights Actionable under 42 U.S.C. §1983 and 28 U.S.C. §1343(a)(3)

Three quotes from the Texas Attorney General’s Brief in the present case accurately articulate and reflect (as surely as this contention was endorsed by the Texas Attorney General’s Office) Judge Jergins’ novel assertion that family law judges have a brand-new avenue of encroachment on the fundamental First Amendment right of the people to disagree with their government. The fact that the Attorney General of the State of Texas has now overtly endorsed Judge Jergins’ custom, practice, and policy makes this suit all the more crucial.  The constitutionally subversive nature of the Appellees’ position takes precisely this form, as Plaintiffs have always contended: 

…[the] right to freedom of speech . . . does not abrogate the discretion of a state family judge to limit the communications of the parties in the interest of enforcing the child custody provisions of the divorce decree.

Appellee Judge Michael Jergins’ January 14, 2005, Responsive Brief at 12, but see also:

. . . the First Amendment [does not] bar[] a state family court judge from restricting a non-custodial parent’s communications and interactions with his minor child when they are calculated to subvert the court-ordered custody arrangements.

Id. at 37.


What Judge Jergins has done is effectively and finally define his contention regarding the true constitutional subject matter of this lawsuit, namely that :

At the heart of Lincoln’s challenge is the propriety of state court orders enforcing the custody provisions of the divorce decree—i.e., prohibiting communications by Lincoln designed to alienate the child from the custodial parent.

Id. at 22.


These three quotes from the Attorney General’s brief perfectly encapsulate and illustrate the reasons why a constitutional trial of all the issues raised by Appellants is not only needed but within the purview of 42 U.S.C. §1983 and 28 U.S.C. §1343(a)(3), under which statutes the Plaintiffs/Appellants originally sued in both cases below.

 
Had Judge Jergins raised any of the contentions contained on pages 37-38 of his Responsive Brief in before Judge Yeakel in the District Court below, he would have conceded his position on the fundamental rights at stake, and the District Court would doubtless have recognized both the legitimacy and the extreme importance of Plaintiffs’ suit and contentions.  Specifically, the District Court would have recognized the constitutional issue at stake. Namely, the difference between a constitutional “gag order” against discussing the issues or facts of a case, which might be imposed for the relatively short duration of a trial, and the unconstitutional “gag order” at issue in this case, which was intended, in the context of the September 18, 2002 Protective Order, to last for two years and after than perpetuated indefinitely, not for the purposes of final trial but UNTIL final trial.


The Fifth Circuit must now read Judge Jergins’ appeal and recognize that a failure to reinstate the Appellants’ complaint in District Court below will give the impression that this Court has either explicitly or implicitly approved of Judge Jergins’ contentions regarding his power to suppress anyone opposed to his orders to prevent the relitigation of those orders.  This would be a dangerous precedent, allowing judges to enter injunctive orders affecting several fundamental constitutional rights simultaneously (right to parental care and custody, freedom of speech, freedom of assembly and association) and then to prevent parties from discussing or analyzing the impact of those orders so as to “subvert” (agree to further contest and litigate, develop litigation strategies, collect evidence regarding, etc.) those orders.   


Based on the above-cited contentions found in Judge Jergins’ Responsive Brief, Appellee Jergins has conceded that he has a custom, practice, or policy, regarding which the Texas Attorney General could not cite a single state or federal case or statute to support, regarding a serious constitutional infringement which exists, continues to exist, and that  warrants full and complete litigation.  It now remains only to show conclusively that express congressional grants of jurisdiction and remedies exist under 28 U.S.C. §1343 and 42 U.S.C. §1983, such that Plaintiffs’ complaints should be reinstated in full (without any reservation or qualification) for consolidation and/or amendment below

§1343(a) The District Courts shall have original jurisdiction of any civil action authorized by law to be commenced by any person (3) to redress the deprivation, under color of any State law, statute, ordinance, regulation, custom, or usage, of any right, privilege, or immunity secured by the Constitution of the United States or by any Act of Congress providing for equal rights of citizens or of all persons within the jurisdiction of the United States;

28 U.S.C. §1343(a)(3).


In their initial brief, Appellants urged the Court to apply the Reiter v. Sonotone rule of statutory construction that “In construing a statute we are obliged to give effect, if possible, to every word Congress used.”  442 U.S. 330, 340, 99 S.Ct. 2326, 2331 (1979).   Appellants challenged the Attorney General and Judge Jergins to show how any court could possibly give effect to “every word Congress used” in the 1996 Amendments to §1983 in such a way as NOT to allow Plaintiffs Charles & Charlie Lincoln their day in Court to defend their rights to freedom of speech.  

B. The District Court Failed to Consider its Jurisdiction Vested Under


42 U.S.C. §1983 and 28 U.S.C. §1343(a)(3)


Appellants admit that they originally thought that the key issue in their case against Jergins, Nowlin, & Williamson County would be immunity, and that is why they fully briefed not one but two Motions for Partial Summary Judgment on the questions of immunity for Jergins & Nowlin in particular on July 31, 2003, and August 12, 2003, in A-03-CA-407-LY
.   All of the appellees have asserted immunity as an affirmative defense in the present case.  However, this issue is NOT before the court.  The Appellants’ case was dismissed on grounds of either R-F jurisdiction or Younger v. Harris abstention, and not immunity. 401 U.S. 37 (U.S. 1971). Neither of these doctrines are correctly applied to a situation such as that obtaining in Williamson County, Texas where local customs, practices, and policies involving prejudice, bias, and absence of due process are acknowledged in the Texas legal community.   Appellants maintain that a careful and close reading (as opposed to Appellee’s casual and facetious reading) of both Younger v. Harris and Pennzoil v. Texaco not only suggest but require that the District Court consider and examine all allegations of local bias, prejudice, and deviation from state law requirements of due process. This Court must give full weight to all evidence and contentions, and come to the conclusion that abstention is only appropriate after such a hearing.

II. ROOKER-FELDMAN (R-F) AND YOUNGER DO NOT APPLY TO


APPELLANTS’ COMPLAINTS


Contrary to Appellees’ contentions, Appellants do not admit that “R-F is an insurmountable barrier to his [sic] claims.” As stated above and in Appellants’ Initial Brief, jurisdiction of Appellants’ claim is independent of any state action related to Appellants’ case.  Appellants’ Federal Lawsuit is NOT an appeal of any final state court judgment.  Younger does not apply because Appellants alleged prudential grounds AGAINST abstention and proffered evidence in support of those grounds which Judge Yeakel ignored.

III. ROOKER-FELDMAN IS INAPPLICABLE TO APPELLANTS’


COMPLAINTS BECAUSE THE STATE-FEDERAL NEXUS


LACKS ALL THE KEY R-F ELEMENTS


Even if jurisdiction were not granted pursuant to U.S.C. §1983 and 28 U.S.C. §1343(a)(3), R-F would be inapplicable to Appellants’ claims. As discussed in Notre Dame Law Review symposium on R-F too many courts improperly apply R-F to cases, such as Appellants’, in which (a) there was no final or appealable state court judgment, (b) there is no identity of parties or alignment of parties in privity, (c) the issues in state and federal court are radically and completely different and distinct.  (Thomas D. Rowe, Jr., Notre Dame Law Review 74,4:1081 1999). The application of R-F requires that the state court’s judgment is final and appealable. Union Planters Bank Nat'l Ass'n v. Salih, 369 F.3d 457, 461 (5th Cir.,2004). This is not the case here.


Appellee Laurie J. Nowlin’s brief, in support of dismissal under R-F, contends that the September 18, 2002 Protective Order was final and appealable.  A protective order rendered during the pendency of a divorce or Motion to Modify proceedings is not a final judgment and is not appealable
.  When protective orders are issued during ongoing divorce litigation or ongoing custody litigation in the form of “Motions to Modify” under the Texas Family Code, neither protective orders nor temporary orders are ever final or appealable because they are part of the same ongoing case.  As shown in the Notre Dame symposium articles, the abuses of the R-F doctrine are widespread and Appellants believe that  careful review of the commentary will materially and substantially assist the Court in reviewing Judge Yeakel’s plain error in applying R-F or Younger  or the to the instant litigation.

  
Appellees contend that the R-F doctrine precludes the district from hearing this case. However, this court, in cases such as In re Erlewine, 349 F.3d 205 (5th Cir. 2003), has utilized the R-F doctrine and substantially reversed State Family Court judgments in divorce cases, under very specific rights and protections afforded such rights provided by federal statutes such as the Federal Bankruptcy Code (in Erlewine) or regarding the protection of fundamental civil rights (as in the present Lincoln v. Williamson County).  The Notre Dame Law Review commentaries will assist the Court in understanding and applying Appellants’ position is that R-F, as currently applied in this and other circuits has become abusive. Appellants urge the Court to limit the use of R-F to its original purposes, modify it so that it is not used to endanger the enforcement of the Federal Civil Rights laws, or else abandon R-F entirely.  The sole function of R-F as currently MIS-applied is to permit judges like Jergins to fly below constitutional radar and escape!


The intersections and interrelationship of R-F with the 1996 Amendments to 42 U.S.C. §1983 have never been examined by this or any federal court. Being an issue of first impression, it is up to this court to properly interpret and apply R-F in light of the amended 42 U.S.C. §1983.

IV. THE DISTRICT COURT COULD NOT PROPERLY


HAVE ABSTAINED UNDER YOUNGER v. HARRIS


As stated and explicated in Appellants’ original brief, Younger v. Harris (Pennzoil v. Texaco) abstention is NOT automatic and requires a very thoughtful consideration of the facts and circumstances of the case, which neither Magistrate Pitman NOR Judge Yeakel did. This was exemplified under Dombroski v. Pfister, 380 U.S. 479 (1965)(see Appellants’ Initial Brief at 21-23). In Dombroski, the Supreme Court had approved an injunction against a criminal prosecution where bad faith harassment and denial of due process was clearly the situation. Younger did not overrule Dombrowski, but in fact reaffirmed that injunctive relief was appropriate under the factual circumstances proven in that particular case. Appellee Nowlin attempts to distinguish Dombrowski on the basis that the court “relied heavily on the fact that the threat of criminal sanctions in such cases have a strong deterrent effect upon the exercise of First Amendment freedoms. App. Nowlin Br. pg. 28. Appellee then states that the present case is only “a civil proceeding with no similar threat of criminal sanction.” Id.  Yet it was precisely the service of Laurie J. Nowlin’s May 9, 2003, threat to incarcerate Appellant Charles E. Lincoln, III, for contempt of Judge Jergins’ express prior restraint on freedom of speech which triggered the present case. What Appellee Nowlin fails to recognize, whjch makes Dombrowski analogous to the present case, is the contempt sanctions Appellant Father faces (and from which Appellant son is simultaneously if indirectly punished) for exercising his First Amendment rights are actually much more direct violations of the fundamental constitutional right to freedom of speech than was raised by the Dombroski decision. Appellees further misinterprets Pennzoil v. Texaco, 481 U.S. 1, 107 S.Ct. 1519 (1987)(App. Nowlin Br. pg. 28) by claiming that in Penzoil, the Supreme Court determined the district court should have abstained because district courts should avoid unnecessarily interpreting state statutes in a manner that raises constitutional questions. If there were any doubt about this point, Hawaii v. Midkiff  expressly held that abstention is not necessary AT ALL in regard to construing the federal constitutionality of state law at any level: “abstention Is not required for interpretation of parallel state constitutional provisions” (467 U.S. 229 at 237 n4).  Appellee then states that Appellants are asking the court to interpret “the constitutionality of several Texas statutes.” Id. Appellants do indeed seek such relief, but more importantly, Appellants are asking that the Federal Court recognize that Texas State Courts, in family cases, have so far derogated from the protection of fundamental constitutional rights that, at least in the case of Judge Jergins in Williamson County, they can no longer be trusted to enforce the “law on the books” (cf., e.g. Zinermon v. Burch, 494 U.S. 113(U.S., 1990)) and for this reason Appellants ask the Court correctly to apply and utilize federal statutes, pursuant to express Congressional policy to protect Appellants’ civil rights.     

V. EXPRESS OR INHERENT AUTHORITY TO REPRESENT “ANF”


The last point concerns whether Charles E. Lincoln, III, has the right to represent Charles E. Lincoln, IV, in these proceedings as next friend (“ANF”).  On the morning of September 18, 2002, before Judge Jergins reversed Judge Cave without reason, transferred possession of the minor Charlie Lincoln, IV, from his father to his mother, and entered his “certain injunctions” against free speech regarding the same, the Father clearly had the right to bring this suit on behalf of his son.  After that date, if a child’s wishes and fears mean anything---the minor Appellant Charlie Lincoln, IV, begged and pleaded with his father to bring this suit, and do whatever was necessary to remove him from the emotionally and physically abusive environment created by his mother Elena K. Lincoln---to escape from whom and to protect his son from whom Charles E. Lincoln, III, initially filed his application for a protective order before Judge Cave in Williamson County in July of 2002.

�	    For full political context, it is worth remembering that the 1996 Amendments to 42 U.S.C. §1983 were originally introduced by that noted radical leftist Senator Strom Thurmond of South Carolina, whose admiration of Chief Justice Earl Warren stretching back to the early 1950s was quite legendary. 1996 USCCAN 4216.  There may be a bit of Southern history and tradition involved in a distaste for Judicial Immunity in that the Old Fifth Circuit, in 1981, accepted, for purposes of argument, that normally, under §1983, “every person” means “every person except judges” (citing Justice Douglas’ dissent in Pierson), but went on to strip a judge of his immunity citing the more ancient authority of Lord Coke, who in 1610 “explored the characteristics and ramifications of an “act coram non judice,” loosely translated as an action by a court without the authority so to act.  Harper v. Merkle, 638 F.2d 848, 856-7 (5th Cir.1981).  Presaging the historical dissertation of Pulliam v. Allen (decided three years later), Harper exhaustively examined the history and evolution of judicial immunity in England and the United States, noting that in 1863 the U.S. Supreme Court first suggested an exception to immunity “where the judicial acts, in excess of jurisdiction, are done maliciously or corruptly.”  638 F.2d at 857.  Harper went on to note that “What is or is not a ‘judicial act’ is not wholly free from doubt.”  Id. at 858.   The Fifth Circuit did, however, cite a northern, 2nd Circuit case, Zarcone v. Perry, 572 F.2d 52 (2nd Cir. 1978) as a parallel instance of a judge was liable under §1983 for exercising his contempt power by “20 minutes of the judge screaming at him, threatening him and his livelihood .. and thoroughly scaring him.”  Such behavior as described in Zarcone would be a mild day indeed in Judge Jergins’ court in Williamson County, as the record in the present Lincoln case (and the unrelated but parallel “IIO Malmquist” transcripts demonstrate conclusively). 








�	    Obviously, there is absolutely no immunity from suit for Appellee  J. Randall Grimes or Defaulting (and non-appealing) Defendant Elena K. Lincoln, cf. e.g. With specific regard to private party attorney defendants such as GRIMES, the United States Supreme Court in Wyatt v. Cole, 504 U.S. 158, 168-9, 112 S.Ct. 1827, 1834, 118 L.Ed.2d 504(1992) held that private attorneys are not entitled to qualified immunity in a suit alleging conspiracy with a government official. Likewise the key holding of Monell v. Dept. of Social Services, 436 U.S. 658, 691-4, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978), sufficiently addresses and disposes of Williamson County’s objections to present case:


	Our analysis of the legislative history of the Civil Rights Act of 1871 compels the conclusion that Congress did intend municipalities and other local government units to be included among those persons to whom Section 1983 applies.  Local governing bodies, therefore, can be sued directly under Section 1983 for monetary, declaratory, or injunctive relief where, as here, the action that is alleged to be unconstitutional implements or executes a policy ..... Moreover, although the touchstone of the Section 1983 action against a government body is an allegation that official policy is responsible for a deprivation of rights protected by the Constitution, local governments, like every other Section 1983 Aperson,@ by the very terms of the statute, may be sued for constitutional deprivations visited pursuant to governmental Acustom@ even though such a custom has not received formal approval through the body=s official decision-making channels.





�	      In re K.S.L.-C., 109 S.W.3d 577, 579089 (Tex.App.—Tyler 2003, no pet.), Accord Vongontard v. Misty Tippit, 137 S.W.3d 109 (Tex.App.—Houston 14th District 2004). Appellee Nowlin cites one Texas Supreme Court decision suggesting that the availability of the extraordinary writ of mandamus actually refers to temporary orders (which, although closely analogous to protective orders, are authorized and governed by distinct sections of the Texas Family Code). However, this actually confirms that temporary orders (like protective orders) are also not subject to interlocutory appeal.  Dancy v. Daggett, 815 S.W.2d 548,549 (Tex. 1991).  





Appellants’ Reply Brief


