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PRETFACE

“—-

HE Writer of the following
Obfervations not being a
lawyer by profeflion, fome apo-
logy may feem neceflary, for his
attempting to write upon a {ub-
je¢t, whica may be thought more
peculiarly the province of the
profeflors of the law. Butitis a
fubject, as he conceives, of great
importance to the general interefts
of liberty, a {ubje&t in which every
Enghihman 1s concerned, and in
which fome of the gentlemen of
the long robe, from the habits of
their profeffion, and from theijr
B 2 con-~
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connexjons and future profpe&s,
are, perhaps, not perfe@ly impar-
tial. It is,however, a fubject, which
fhould be generally underftood by
men of all ranks, and efpeaally
by thofe who are liable to ferve on
J‘III‘ICS”' for the liberty of the prefs
i1s eflentially comne&ted with 1t,
and with that liberty every other
branch of public freedom.
As the writer of thefe Obferva-
tions has read moft of the pieces
that have been “publithed relative
to the law of hbels, and perufed
almoft every trial of this kind
that has been publifhed, heis not
unacquainted with the language
~of the law upon that fubjed, and
could have exprefled himfelf with
a greater conformity to the tech-
nical
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fcal phrafes of that profeffion.
But as he writes not for lawyers,:
but chiefly for men of otlier pro=
fefhons and employments, he:
thought it beft to make ufe of
language that fthould be generally
mtelligible. Every man, who s
liable to ferve on a jury, fhould
endeavour, as far das his other
avocations will admit, to make
himfelf acquainted with the duties
of that important office: and it
18 not pofhible for this knowledge
to be too generally diffeminated.

In any incdental expreflions
that may be ufed, in the courfe
of thefe Obfervations, relative to
the gentlemen of the law, the
Wrriter hopes it will not be 1ma-
gmed that he meant any thing

B 3 dif-




[ vt ]

difrefpe@ful to the members of
that profeflion in general. For
many of them he has a great per-
fonal efteem and regard. He con-
fiders 1t as a very honourable pro-

fefhon; and he has a high {enfe
of -the worth of many of thofe

who are engaged in it. He has
not forgotten, that if the profeflion
of the law has been difgraced by
a JErFeERrIES and a Scrocgs, it has
alfo been adorned by a HaLg, a
SELDEN, a SOMERS, and a CAMDEN.

OBSER-



 OBSERVATIONS, &c.

MONG the feveral great:
and diftinguithed privi~
EED s (I leges, of which the in-
X , habitants of this country
Fea Ul are poflefled, none 1s
more important to their

perfonal fecurity, than the right of trial by
* jury. But this right has, in particular n-

ftances, been rendered lefs beneficial to the
B 4 {ubjet




.8 1
fubje than it might have been, by the
ignorance or timidity of thofe who have
ferved on juries; and by the arts which
have been employed, to confine them
within narrower limits thap was intended
by the conftitution, and to bewilder their
underftandings by the fubtilties of legal
ﬁ:phiﬁry. It s, eherefOfe, of great con-

fequence to- the interefts of public freedom,

that the rights of jurymer fheuld be refo-
lutcly maintained, and their bufipefs and
duty clearly explained and generally under-
ftood. In ths obfervations now offered to
the public, the rights and daties of juries in
trials for libels is the particular ebje& of
attention ; as it is apprehended, that doc<
trines have been recently advanced upon that
fubject, by men whofe offices naturally give
weight to their opinions, which are highly
derogatory to the rights of juries, incon-
fiftent with the purpofes for- which- juries.

TS
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were evidently appointed, -and totally fab-
verfive of the freedom of the prefs.

By the do&@rine which has lately been
maintained upon this fubje@, juries have
no bufinefs, or right, in trials for libels, to
enter at all mto the merits of any book,
pamphlet, or paper, which any man is tried
for writing, printing, or publifhing, but
merely to inquire into the faé&t of pubﬁ-'
¢ation, and into the nnuendoes, or applica-
tion of the blanks, if there be any; and if
the publication be proved, they are to find
the defendant guilty, leaving the innocence,
or criminality, of the book or paper {tyled
a libel, wholly to the determination of the
eourt. Whether fuch book or paper be n

law a libel, is, we are told, a queftion of
law upon the face of the record; and to

the determination of this the jury are not’

COm peﬁent.

THIS
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Tuis doltrine, though not very antient,
15 ccné'inly not new. It was maintained, -
in the laft century, by fome of thofe judges,
and crown lawyers, who were enemies’ to-
the rnights of juries, and te the freedom of
the prefs; and their example has been co-
pied fince, and much legal dextenty ex-
erted, in order to prevail on juries to {ub-
mit to this diminution of their power and-
importance. The do&rine, however, has
been repeatedly and ftrongly oppofed, by
thofe who were friends to a free prefs, and
to general liberty. It was, indeed, mani«
feft to every man, who thought coolly and
impartially upon the fubje@, and who ceuld
diveft the doé&rine of the technical obfcu-
nty, in which it appeared to be intention-
ally involved, that it would render juries
ufelefs in cafes, in which, of all others,
their interference was the moft necef-

fary to the fecurity of the fubjet; and
that
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that it could not juftly be confidered in any
other light, than as an extenfion of the
power of the judges, to the prejudice of
the. moft facred and important rights of
Enghth juries.

NEITHER by the antient common law of
the land, nor by any ftatute, have juries
ever been deprived of the power of bring-
mg in a general verdi&, 1n trials for libels,
any more than in any other cafes. All that
16 called law upon the fubjet is only the
opinion of certain judges, occafionally de-
hvered, and manifeftly calculated to ex-
tend their own juri{di&tion. But no ufurpa-
tion on the rights of juries ought to be fub-
mitted to, and particularly in criminal pro-:
fecutions for libels, as in thefe cafes the in-
fluence of the crown is-efpecially to be ap-
prehended. In the ordinary cafes that come
before the judges, as they have no intereft
on either fide, 1t is natural for them to de-

liver
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fiver their opiniops, in general, with i«
partiality. But; 1n tmals for libels, it has
been no uncommon thing to fee 1 the
judge, before whom the caufe was tried,
a manifeft defire to convict the defendant 3
a defire that bas been apparent to every

sman in thé court. It i3 in fuch cafes as
thefe, therefore, that Englith juries thould

exert their right of judging for themfelves;
and in which they thould refolutely refufe
to bring in a verdi&t of guilty, agcainft
thofe whom they are appeinted to try, un-.
lefs they have a full convittion that they
have been guilty of {fome criminal a&. It
was in order to give the fubject this fecu~
nty, that juries were appomnted; and if
they do not exert the power, which the
conftitution has given them in fuch cafes,
they violate the truft repofed in them,
and are themielves unworthy of the pro-

te&tiom




[ 13 ]
tetion afforded by the laws of a free
country. o | |
THAT judges, appointed by the king,

may have an improper bias on their minds,
in caufes between the crown and the fub-
ject, 1s a very antient, and certainly a very
rational idea.” ]t has, therefore, ever been

thought a great advantage, that, in fuch
cafes, the fibje& thould be prote&ed from
any undue influence in the mind of a;judge,
by the interpofition of a jury. But the
fubje& would be wholly deprived of this
protetion, in trials for libels, if juries were
only to inquire into the fa& of publication,
which 1s feldom doubtful, or difficult to
prove, and entirely to leave the merits of
the publication to the determination of the

court. It may alfp be obferved, that it
would be the more improper to inveft the
judges with the exclufive power of deter-
mining the criminality of hbels, becauie

they
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they are at prefeit inyefted with a power of
difcretionary punithment. This is; per-
haps, too much ; but furely, in a free coun-
try, the fame men ought not to be invefted
with the fole power of determining what
may, or may not, be innocently written or
publithed, and alfo with.a po{vcraof difcre-

tionary puniﬂuhent.
- Juries, 1 all criminal' profecutions,
have an undoubted right to try the whole
matter in iflue before them ; and nothing
can be more abfurd,.than to fuppofe that
juries, in trials for lbels, are to find a fel-
low-citizen guity of ‘a crime, though they
have no conviction of his having done any
thing criminal; for if they find nothing but
the mere falls of writing, printing, or pub-
hifhing, they find nothing that neceflanly
involves in it the leaft degree of crimmality.
t 35 obferved by an ingenious and able
wnter upon: this {ubjedt, that ¢ a criminal
‘ ¢ profe-
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¢ fcandalous, and feditious, that isthe crime,

&
L
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profecution and trial can only be had for

a crime ; now the mere fimple publica~
tion of any thing not libgllous (there be-

ing no pubhic licenfer) is no crime at all;
it 15 then the publication of what 1s falie,

¢ and folely gives juriidiction to the criminal

court ;3 and that therefore is what muft,
of neceffity, be fubmitted to the jury for
their opinion and determination, A de-
cifive argument to the fame purpofe may
be drawn from the condu& of the law-
yers themfelves in this very matter.. For
1t 1s agreed, on all hands, to be neceflary
for the crown-pleader to fet forth {pecially
lome paflages of the paper, and to charge
it to be a falfe or malicious libel. Now,
this would never be done by the law-
pleaders, fubmitted to by the attofncy'-
general, or endured by the judges, if it
was not efiential to the legality of the

¢ proceeding.
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s proceeding.. The King’s Bench, in'grant-
< jng the information, onlyaé like 4 grand
¢ jury in findipg 4 bl of indiétment, and
¢ m effect fay no more than this, That, fo
¢ far as appears to them, the paper charged
¢ feems to be a:libel, and therefore the pér-
¢ ‘fon accufed fhould be-put upon his trial
. befare a jury, whofe bufinefs it will be to
< enter thoroughly into the matter, hedr
¢« the evidence examined, and what the
¢ counfel can fay on both fides, and form a
¢ yjidgment upon the whole, which, after
¢ fuch 2 difcuffion, it will not be difficult
¢ for any man of common underftanding to
¢ do. Whether the contents of. the paper
¢ be true, or falfe, or malicious, 1s a fa&t
s to be colleted from circumftances, as
¢ much as whether a trefpafs be wilful or
¢ not, or the killing of a man with malice
¢ forethought. ¢ Whether any act was
« done, or word {poken, in fuch or fucha

¢¢ manner,
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‘¢ manner, or with fuch or fuch an intent,
¢¢ the jurors are judges. The court is not

¢ judge of thefe matters which areevidence;

¢¢ to prove or difprove the thing m iflue.”

¢

This 1s our law, both 1n civil and criminal
trials, although the latter are by far the
moft matenal .becaufe what affefts our
perﬁ)n, hberty, or life, 1s of more confe-

quence than what merely affe&s our pro-
perty '.” The fame writer alfo fays, ¢ In

all criminal matters, where law is blended
with fa&t, juries, after receiving the in-
ftruétion of the judge, muift determine
the whole, by finding the defendant ge-
nerally guilty or not guilty 2.

SERJEANT Salkeld fays, ¢ In all cafes, and

in all actions, the jury may give a general,

or fpec:lal verdi&t, as well in caufes cri-

* Letter concerning libels, warrants, the feizure oF

papers, &c. p. 10, 11. 4th edit.

* Another letter to Mr. Almon in matter of libel, p. 58.

VoL. 1. C ¢ minal
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¢ minal as civil, and the court ought to re-
¢ ceive it, if pertinent to the point in iffue;
¢ for if the jury doubt they may refer
¢ themfelves to the court, but are not bound
¢ fo to do*.” And 1t is obferved by Sir
Matthew Hale, that ¢ If the judges oriNTON
¢ maft rule the matter of fat, the trial by
¢ jury would be ufelefs;’ and that € it 1s the
¢ confcience of the jury that muft pro-
* nounce the prifoner GUILTY or NoOT
¢ guiLTY *. But juries can be no check

whatever upon judges, in trials for hibels,
if they are comnfined to the mere falt of

publication. If this be admitted, the cone
fequence 1s, that any man who has written
any book, pamphlet, or paper, containing
any ammadver{ions or remarks on public

men, or public meafures, or on any other

fubje&, may be condemned, and punifhed at

? Salkeld's Repeorts, vol. 1. p. 373.

¢ H:lcna Plactorum COIO!ICE, vol. I{. P- 3F3.

“dilcretion,
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diferetion, by judges appointed by the
crown. The moft venal partizan of courtly
power will hardly have the confidence to

pretend, that this is compatible W1th a {tate
of national freedom.

Sir John Hawles fays, ¢ *Tis moft true,
¢ juries are judges of matters of fact : that
1s their province, their chief bufinefs; but

yet not excluding the confideration of
¢ matter of law, as it arifes out of, or Is

¢ complicated with, and influences the fact.
¢ For to fay, they are niot at all to méddle
¢ with, or have refpe to, law in giving
¢ their verdils, is not only a falfe pofition,
¢ and contradi&ted by every day’s experi-
* ence: but alfo a very dangerous and per-
¢ nicious one ; tending to defeat the prin-
¢ cipal end of the inftitution of juries, and
¢ {o fubtilly to undermine that which was
* too ftrong to be battered down.’

. C 2 "THOUGII
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¢ TrouGH the dire@ion, as to matter of

¢ law fepmthy, may Beiong to th;' jliagéb

4

<

¢

é

and the finding the matter of fa& does,
peculiarl'y,' beiong to the jury; yet muift
the jury alfo apply miatter of fat and law
together ; and from thieir confideration of,
and a right judgment upon both, b“riné
forth their verdict : For we do not fee in
moft general iffues, as upott not ghilty—
pleaded in trefpafs, breach of the peace,
or felony, though it be a miatter in law
whether the party bz a trefpaffer, a breaker
of the peace, or a felon; yet the jury do
not find the fa& of the cafe by itfelf;
leaving the law to the court; but find the
party gu ilty, or not gililty, generally? So

as, though they anfwer not to the queftion

¢ SINGLY, what is law? yet they determine

¢ the law, in all matters, where 1ssvk 1s

[

‘-

joINED. So likewife is it not every day’s
pratice, that when perfons are indi¢ted

¢ for
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¢ for murder, the jury not only find them
¢ guilty, or not guilty; but many times,
¢ upon hearing, and weighing of circum-
¢ ftances, bring them, either guilty of mur-
¢ der, MANSLAUGHTER, PER INFORTU-

¢ NIUM, or SE DEFENDENDO, as they fee

¢ caufe ? Now do they not, herein, com-
¢ plicativély refolye both law and fat ¢
¢ And to what end is it, that when any
¢ perfon 1s profecu trét} upon any ftatute, the
¢ ftatute itfelf is ufually réad to the jurors,
¢ but only that they ;ﬁay jildgcj, whether,
¢ or no, the matter be within that ftatute 2

¢ As juries have ever been vefted with
¢ fuch power by law, fo, to exclude them
¢ from, or diffeize them of the fame, were
¢ utterly to defeat the end of their inftitu-

¢ tion. For then, if a perfon fhould be n-
K di&ed for dpin_g any common innocent
¢ adt, if it be but clothed and difguifed, in
¢ the indi&tment, with the name of trea-

C 3 ¢ {on,
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¢ fon, or fome other high crime, a_nd

¢ proved, by W1tneﬂ'es, to have been done
¢ by him; the jury, though fatisfied in con-
* fcience, that it is not any fuch offence as
¢ it is called, yet becaufe (accordmg to thlS
< fond OPlI]lOII) they have no power to
3 judge of law, and the fa& charged is
¢ fully proved they {ha]l at this rate, be
¢ bound to ﬁnd him guilty 5.’ o

LI'I‘TLE‘I‘ON fays, ¢ In fuch cafe where
¢ the mqueﬂ: may give their verdl& at large,
‘¢ if they will take upon them the know.-
¢ ledge of the law upon the matter, they
‘¢ may glve thCII' verdx& o'eqerally as 15 put

‘I theu' charO'e. To this Coke adds,
¢ Although the | jury, | i they will take upon

¢ them (as thtleton here fa1th) the know-
¢ ledge of the law may glve a t:’*eneral

‘ verd_lét, yet it is dangerous for them fo
¢ to de, fox_' if they doJmiﬁal_{e the law,

* Englithman’s Right, p. 14, 15, 17. edit. 1771.
¢ they



, [ 23 ]
¢ they run into the danger of an at-
¢ taint ; therefore to find the fpecial mattes
¢ 15 the fafeft way, where the cafe 1s doubt-
¢ ful®.” This caution appears to refer to
very abftrufe points of law, and is not
juftly applicable to the cafe of libels. But
the right of the jury to determine the
LAw, as well as the rFacT, even in the
moft difficult cafes, is not here Qifputcd.
Lorp-cHIiEF-jusTICE Vaughan obferves,
that ¢ upon all _gellérgl iffues, as upon not
¢ culpable, pleaded in trcféafs, nil debet in
¢ debt, nul tort, nul diffeifin in affize, ue
¢ diffurba pas in quare impedit, and the
¢ like; though it be matter of law,
¢ whether the defendant be a tr‘efp‘aﬂer,; a
‘ debtor, diﬁ”éizer, or difturber in the par-
¢ ticular cafes i iflue yet the jury find
¢ not (as in a fpecial verdit) the falt of

¢ every cafe by itfelf, leaving the law to

¢ Inftitutes, Part 1. Lib. ‘ﬁl. §. 308.
C 4 ‘ the



1 24 ]

¢ the court, but find for the plaintiff qr
¢ defendant upon the iflue to be tried,
¢ wherein they refolve both law and fa&
¢ complicately, and not the fa&t by it-
¢ felf ; {o as though they anfwer nof fingly
¢ to the queftion what is the law, yet they
¢ determine the law in all matters, where
¢ iflue is joined, and tried in the principal
¢ cafe, but where the verdi&t is {pecial .”

Sik Matthew Hale fays, ¢ The jury
¢ may find a fpecial verdi&, or may find
¢ the defendant guilty of part, and not
¢ guilty of the reft, or may find the de-
¢ fendant guilty of the fa&, but vary 1
¢ the manner. If a man be indifted of
¢ burglary, ¢ quod felonice et burglariter
¢¢ cepit et afportavit,” the jury may find
¢ him guilty of the fingle félony, and
¢ acquit him of the burglary and the

¢¢ burglaniter.” So if a man be indicted of

7 Vaughan’s Reports, p. 150.
¢ robbety
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¢ robbery with putting the party in fear,
¢ the jury may find him guilty of the fe-
¢ lony, but not gullty of the robbery The
¢ like where. the md;&ment 1s ** clam et
¢ fecreté a perfond *.”

IN an indi@ment for murder, ¢ fuppofe
¢ the prifoner killed the party, but yet in
fuch a way as makes no felony, as if he
were of NON SANE memory, or if a2 mag
¢ kills a thief, that comes to rob him, or te
commit a burglary, or if an officer in
¢ his own defence kills Qne,‘ that affaults
¢ him m the execution of his office, which
are neither felony nor forfeiture, whether
i1s it neceffary to find the {pecial matter,
¢ or may the party be found NoT GuILTY ?

¢ I think, and fo I have known it can-
¢ ftantly practifed, the party in thefe cafes

may be found NoT GuiLTY, and the jury
¢ need not find v. e {pecial matter °.’

* Hiftoria Placitorum Coronz, vol. 11. p. 301, 305.

o Ibid. p. 303.
HALE
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HALE alfo faw 'S, 3 What 1f a Jury oiva a
verdi& ao'alnﬁ all reaﬁm, conw&mg or

*****

¢ (Icnc: What fhaII bc done ) 1 fay, if thc

]ury will convx& a Min' ao'amﬁ or wnh-
¢ out evxdence, and “aoa“nﬁ thc du‘e&non or
.- op’lmon of the court thc court hath thxs

¢ falve to-repricve the perfon conw&: be-

¢ fore Judcrment and to acquaint the kmg,
¢ and ccrnﬁ( for his pardon. And as to an

¢ acqmttal of a pcrfon agamﬁ full evidence,.
« it is likewife certain the court may fend

¢ them back acram, and %o ‘in the ﬁ)rmer
‘ caﬁ’: to confider bctter of it before thf:}
¢ record the verdr& ‘but if they are per-
¢ emptory in it, and ftand to their verdi&t,
¢ the court muft take their verdiét and re-
¢ cord it, but may refplte judcrment upon
¢« the acqmttal o 1

*¢ Hiftoriz Placitorum Coronz, Vol. 11. p. 304, 310.
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INDEED, the ncrht of the Jury to dcter..

bring in a general verdi&t, appears to be

clearly afcertained by exprefs ftatute. In

the ftatute of the 13th of king Edw. L.
Weftm. cap. 30. it is faid: © All Ju{’clccs of

4

¢

€

‘

the benches from henceforth fhall have in
their circuii:s clerks to enrol all pieas plead;
ed before thehl; like as they have uﬁ:ﬂ to
have in time paffed "And alfo 1t 1s or-
dained, that the ‘juftices afh igned to take
a{ﬁzes fhall not compel the jurors to fay
pr emfely whether it be diffeizin, or not, {o
that they do fhew the truth of the deed,

and require aid of the Ju{hces But if
they of their own head will fay, that it is
diffeizin, their verdi& fhall be admitted

at their own peril.” It appears from the

marcrmal notes to the Statutes, Cay’s edi-

tion, that this claufe is conﬁdercd as decla-

Fatory of the right of juries to bring in a

general
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gencral yerdict, and this even in mattegs of
property, in which the law, in many cafes,
may be ctmﬁdered as more Intricate am"l
ppicure than in criminal caﬁ-:'s. The word

PisserziN fignifies *¢ an unlawful difpof-
$8 %pg 2 man of his land, tenement, or
s¢ other immoveable, or mcorporeal right.”
When, herefore, 2 jury took upon them-
Llves to fy, *“:It js diffeizin,” they deter-
mingd g-Roigf of Aaw, as well as a queftion
of falt. It 1s declared by this flatute, that
they haye.a night.to do this, and that they
are not to be compelled to bring in a fpe.
eal verdi&k. | .,
In trials for murder, it is a pomnt of lawy
whether the 2&, by which the ;pgrfon.' was
killed, be murder or manflaughter, or
chance-medley, or felf-defence; but this
pownt of law, as well as the truth of the fa&
mtielf, is almoft always finally determined
by the jury, In fuch cafes, the judge ex-

plams
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plains to the jury thé fevetdl kinds of ho-
micide, and may give théth his ophiion

under what denominationi the particular ack
comes which is the fubjec of their mnquiry,
But they ate not obliged to adopt his opi-
nion: they have an undoubted right to
bring in a general verdiét. In forhe cafes,
an 4¢t of horhicide may be atterided with
fuch circumftances, that it may be a very
nice and difficult point of law to determine,
whether it was murder; or whether it was
manflau ghter. But even in fuch cafes, &é
final determination is left by the law to the
jury; for {pecial verdits in trials for mur-
der are extremely uncommon, and depend
entirely upon the option of the jury. In-
deed, the very prattice of bringing in {pe-
cial verdi&ts clearly implies, that juries are
judges of law, as well as of fa&. This is
obferved by the author of the TRIAL PER
Pais, or Law of Juries, who fays, ¢ A fpe-

¢ cial
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¢ ¢ial verdit is a plain proof that the jury
¢ are judges of law, as well as falls; for
¢ Jeaving the judgment of the law to the
¢ court, implies, that if they pleafed they
¢ had that power of judgment in them-
¢ felves.’ -

It is obferved by Blackftone, that there
arc two different kinds of fpecial verdits,
6nc, grounded on the ftatute Weftm. 2.
1 3 Edw. I c. 30. § 2. wherein, ¢ they ftate
¢ the naked fals, as they find them to be
¢ proved, and pray the advice of the court
¢ thereon ; concluding conditionally, that
¢ if upon the whole matter the court fhall
¢ be of opinion that the phintiff had caufe
¢ of adtion, they then find for the plain-
¢ tiff; if otherwife, then for the defend-
¢ ant.” Another, wherein ¢ the jury find
¢ a verdit generally for the plantiff, but
¢ fubject neverthelefs to the opinion of the
¢ judge or the court above, on a sPECIAL

¢ cale
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¢ cafe ftated by the counfel on both fides
¢ with regard to a-matter of law.” ¢ But
¢ in both thefe cafes,” he fays, ¢ the jury

¢ may, if they think proper, take upon
¢ themfelves to determine at their 'o'ivn
¢ hazard, the complicated ci{leﬁion‘ of falk
¢ and law; and, without  either {pecial
¢ verdi&, or fpecial cafe, may find a |
¢ verdi@ abfolutely either for the plaintiff
¢ or defendant ', J

It is certain, that no jury thould ever
ﬁnd a fellow-citizen GUILTY, or thould bring
in any verdit in which the word cuiLTY is
“included, without a convichion of his having
been guilty of fome criminal altion. But
writing, printing, or publifhing a book or
pamphler, is no more a criminal action,
than riding in a poft-chaife, or walking in
a man’s own dining-room. It muf, there-
fore, be the contents of fuch book or

'+ Commentanes, book I1l. ch. 23.
pamphlet
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parphlét that muft détermine its innocencé
or criminality; ~ And if the jury attend not
to the tendency of the publication, to the
fubjet-matter of it, they determine, in ge-
fieral, nothing that is of the leaft confe-
queénce.

WHEN a jury are reftrained from in-
quiring into any thing, but the mere fact
of publication, in 4 trial for a libel, they
certainly have not much to do, as that fa&
15 generally fufficiently clear, and frequently
not in the leaft difputed. It has, however,
been thought proper, that the jury might
not be wholly deftitute of fomethin g to do,
that upon them fhould devolve the import-
ant office of filling up the blanks, if any
fhould occur in a libellous produétion.
Thus, in the cafe of the King againft the
Dean of St. Afaph, theugh the jury were
not, it {feems, able to decide, whether thé
Dialogue, for the publication of which that

gentleman
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gentleman was tried, was, or ‘was not &
1ibel, yet they were competent to the
bufinefs of dpciding," whether F. frood for
qu{?zer, and G. for Gentleman. This, how-

ever, could as well have been determined

by a {chool-boy of ten years of age, as by
the moft refpe&table jury in the kingdom.
But upon this :mé)rheht_ous point the - Jury
were re'peatedly ‘interrogated by the court;
and this point they cleariy +decided. In
truth, in the generality of cafes, no bufi-
nefs can be moﬁre_ trifling than the ¢ appli~
2 cation of the Blanks,” about which o
much has been lately faid. . But it anfers
the purpofe of throwing duft in the eyes of

the jury, and of leadmcr them to fuppofe,
that they are really engaged in fomewhat

ferious, though they wholly negle& an in-
quiry into the innocence or crlmmahty Qf
the publication, which is the only importe
ant object of their attention,

VoL. 1L D NoT«
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¢ NOTWITHSTANDING the attempts which
have been occafionally made by fome of

the Judges, to deprive juries of the rlght of
determining the law, as well as the faQ:
in criminal profecutions, yet the dottrine
1aid down upon .this fubjet {feems never to
have been 1mplicitly affented to by the
people. The claim on the part of the
judges has been fometimes very peremp-

torily made, but appears to have been juttly
confidered as an ufurpation. The famous

John Lilburne, at his trial, addrefhing him-
fIf to the judges, faid, ¢ The jury by law
¢ are not only judges of fat, but of law
¢ alfo; and you that call yourfelves judges
¢ of the law, arc no more but Norman
¢ intruders; and in deed, and in truth, if
¢ the jury pleafe, are no more but cyphers; |
¢ to pronounce their verdilt '*." And he

afterwards faid, ¢ To the jury I apply, as

" State Trials, vol, 1I. p. 69. fecond edition.
‘my
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¢ my Judo'es, both in the law and fact 118
The jury having acqultted Lilburne, they
weré afterwards examitied before the coun-
cil of ftite coneerning the verdit: In ge-

neral their reply was, ¢ That they had dif-
¢ charged their confcnenccs in the Verd1£t
¢ and that they would give no other an-
¢ {wer.” But Mlchael Rayner; one of the
jury; faid; ¢ That he, ‘and the reft of th:
¢ jury, tookr ‘themfélyes to be judges 'of;
¢ mattef of law, as well as matter of fack 5
¢ although he confeffed that the bench did
¢ fay, that they were only judges of the
¢ falt'4’ And James Stephens, another of
the jurymen, faid, that ¢ the Jury ha’wng
‘ weighed all which was faid, and con-
¢ ceiving themfelves (notwithftanding what
¢ was faid by the counfel and bench to

¢ the contrary) to be judges of law, as

'3 State Trials, vol. II. p. 69. fecond edit.
24 State Trials, vol. I1. p. 81. 2d. edit.

D 2 ¢ well
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¢ well as of fadt, they had found hxm not
¢ guilty ™5’ »

Or law merely madé by the _]udges, and
not founded upon the antient common law,
or derived from any ftatute, of even for-
mally a{Tentcd to by the reprefentahves of

"' L] - -

great deal too much in" this country Thé
bufinets of a judge ‘is JUs DICERE, ot jus
DARE ; and in no cafes Thould they bé- lef
allowed to make law, than in thofe which
concern the extenfron of their own jurif-
diGion, and the limitation of that of juries.
It would, perhaps, be as’ reafonable, that
Kings thould be fuffered themfelves to de-
termine the bounds of their own preroga-
tive, as that judges fhould be permitted
ﬁnaﬁy to decide, when the point in conteft

15, what is the extent of their own jurif-

*3 State Tnals, vol. 11. p. 81. fecond edit.
diction,
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didtion, and what is. the extent of that of
juries. S
I has been determined, that in an in-
formatien, or indi€ment, the flighteft va-
riation, a yariation even of a fingle word,
i it affe@ed the fenfe, would vitiate fuch
aformation or indiGment, -Can it then be
fuppofed; when the very forms of our Jegal
proceedings require fuch.exafnefs in: crimi
nal profecutions, that it was ever intended
by our anceftors, that the jury thould make

no inquiry into the fubje® matter of a

libel ; or that the innocence, .or -crimina-
lity, .of any book or paper ftyled a:libel,
the writer or publither of which they are
appanted to try, fhould be to them a
matter of indifference? It is impofiible.

The authority of no judge, howewer great
his abilities, can ever make fuch an ab-
furdity credible, |

. IN
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IN the cafe of the Queen againft Drake,
judgment was glvcn for the defendant,
becaufe in the infoirmation againft "him,
-for a libel, the word NEc wids inferted in-
ftead of NoN; and, in that caufe, lord-
chief-juftice Holt faid, that ¢ every word
¢ in the information is a mark of defcrip-
¢ tion of the libel itfelf . From whence it
may reafonably be prefumed, ‘that his
lordthip could hardly.be of opinion, that
the words FALsE, and scANDALoOUs, and
MALICIOUS, are merely wards of courfe, or
inferences of law. |

IN the opinion of the court of King’s
Bench, on a motion for arreft of judgment,
i the cafe of the King.againft Woodfall,
which was delivered by lord Mansfield, it
was {aid, ¢ That where an a&, in itfelf in-
¢ different, if done with a criminal intent,
¢ becomes criminal, there the INTENT muft

*¢ Salkeld’s Reports, vol. I11. p. 225.
-t b
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4 be proved and found.’ Let this doétrine.
be applied to the cafe of libels in generals
Surely ¢he writing, printing, or publhih-
mg, a book or pamphlet, are alts in' them-
{felves perfeétly indifferent ; and, therefore,
the criminality of fuch books or pamphlets,
or fome evidence of criminal intention,
fhould be apparent to-a jury, or they ought
not to bring in a verdi&t of guilty againft
any defendant. |

. In the cafe of the King againft Horne,

on a motion made in arreft of judgment,

it was faid by lord Mansfield, ¢ It 1s the

* duty of the jury to conftrue plain words,
¢ and clear allufions to- matters of univerfal

‘ notoriety, according to their obvious
‘ meaning, and as every body elie who
¢ reads muft underftand them '7.” " This

furely {feems to imply, that it 1s the bufinefs

*7 CowPer s Reports of Cafes adjudged in‘the Court
of King’s Bench, p. 68o.

D4 of
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of the jury to iquire into fomeéthing elfe,
befides the mere fa&t of publication,. or

even filling up the blanks.:: But the truth
1s, that the dollrines, which have lately

been laid down refpelling juries,- are fo
incongruous to the general principles: of

Englith law, and to the proper modes of
proceeding in our courts of juftice,.. that
thofe, who have advanced fuch do&rimes;
have found it extremely difhcult to’ pre-
ferve any appearance of 'coriﬁﬁeﬁé:’y upon
the fubje&l.

ENGLISH juries havé béen in pofleflion,
time immemeonal, of the nght of giving a
general 'véfdi&, of determining both the
law and the fa&, in.every criminal cafe;
brovght. before them. They have exerafed
this right in inumetable mftances. ‘And
there 1s no cafe in which it 1s more import-
ant to the {ecurity of the {ubjedt, that they
{thould continue to exercife this right, than

n
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fomie of the gentlemen of the law, pros
bably from prudential confiderations, feem

to have been unwilling to fpeak out clearly
and . explicitly.; - and .others of them have
appeared. too ready to -imbibe prejudices
againft.. the inftitution and-the rights ‘of

jaries. From whence this has arifen, it i3

not nsceflary here to inquire : -but ‘it may
be obferved, . that every barmfter may-have
forne hopes of being a judge; and may,;
therefore,: hot feel ary vioclent repugnance
to the extenfion of the. power of a judge.
Somewhat of profeffional pride ‘may -alo
make them unwilling to acknowledge, that
¢otnimon jurymen are capable of deter-
mining what they call a poiht of law,
But the truth is, that it requires very little
knowledge of law, to form a judgment of
the defign and tendency of fuch books or
papers, as are brought into our courts of

law
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taw under the denomination of libels,
They are generally addreffed. to:men of -all
profefhions, and fuch of them as can be un=
derftood only . by lawyers; are not very
hikely to produce tumults or.infusrefions. -
AN ingenious writer fays, ¢ It hds often
¢ been matter of aftonifhment’ with ‘me,
¢ how @ notion could ever obtain, that
¢ whether any paper was a libel or not,
¢ was a matter-of law, and was there-
¢ ‘fare, of neceffity, to be left ta the de-
¢ termination of the judges. Almoft every
¢ opinion has fome little foundation for
¢ it; and, 1 think, the prefent muft have
¢ arifen from the judges having formerly
¢. determined the matter. But 1t could not
¢ then be otherwife ; becaufe the prafecu-
¢ tions for {tate hibels were always carried
¢ on 1n the Star-chamber, where there was
¢ na jury. And it is felf-convition to my-

¢ {e.lfa
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$ felf, that this gave rife to fo ﬁrangea

¢ conceit '%.’

Tue fame writer obferves, that < Any
¢ words almoft may be ufed to conveya
< libel. There are 1io technical or partlcn-
¢¢ lar words appropriated ‘to the purpofes
4 nor is there any peculiar form of fen-

¢ tence requifite. A man may render the-
¢ fame words libellous or not, by the ap-
£ ?licatidn he gives them, whether Jire&;
¢ itonical, or burlefque, in jeft or in ear-
s¢ neft., The fubje& is generally political,
¢¢ not legal ; and a jury, particularly a fpe-
¢ cial jury, can colle& the drift of the
¢ writer, or publifher, as well as the ableft
¢¢ civilian, or common lawyer in the

¢¢ land 19.”

** Another Letter to Mr. Almon, in matter of

Jibel, p. 41.
* 1bid. p. 49.

BrLacks
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. BLACKSYONE, though he has too im-
plicitly copied former law- compdere, n
what be_has faid-on the fubje of . libels,

yot confiders_ the criminality of a - publica-
ponngt.mﬂy as.the principal obje& of in-

r - TSk gl o

qiTy,; bmalfoaga. mayer, of Q.
¢ crimginal m&emm, {hefﬁa}% ¢:the ten-
¢ dency which all Libels have:te create anie
¢ mofitics, and to difturb the ‘pubhie peace,
 is the fole confideration of the law. And,
¢ therefore, in fuch profecutions, -the unly
¢ FacTs *to be confidgred asey firf, the
| | ' . ¢ making

- S'mce'the abavewas 'ﬁr’if'ten ’ *haviﬂg 'e;a;h'ihcd a
Mter ¢dition of the Coasmexraries, J Aind that

Blackflonc has altered the -paflage ‘here cited, .and
mferted the word PoINTs inftead of FACTS. T his

¢Ina

is an evident accommodation to the doltrine that has

fately been {o zealoufly propagated upon this {fubject ;
and the paffage is alfo now better adapted to that Gro-
XIOUS UNCERTAINTY in the law, the promotion of _
which feems to be one great objet of fome of its

fages,
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¢ making or publifhing of the book or write
¢ ing: and fecondly, whether the mattet
¢ be -crnmihai: and if both thefe points are
¢ againﬁ ‘the defendant, then the offence
¢ againft the public is complete *°.’
NoTWITHSTANDING the pains whiéh_
Judcres have fometimes taken, to perfuade

juries that they had nothing to do but to
find the mere fa& of publithing, or of writ-

ing or printing, they have often difcovered
fomething that appeared very much like an
internal confcioufnefs, that they were at

leaft upon doubtful ground, and that juries, if
they poffefied any degree of fpirit or acutes
nefs, would not implicitly follow their di«

fages. But it is manifeft, that the original and uncer-
rupted opinion of Blackftone was, that the criminality
of a book or paper, whether it was, or was not, a libel,
was a queftion of FAcT, and not a queftion of raw;
2 Commentaries, Book 1V. ch. 11. § ¥3. edit, 4to.
Oxford, 1769. ,.

tetions.
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re&ions. Far it has been corhmon for thend
as well as the council for the crown, to

dwell upon the crimunality of the- publicas
tions ftyled libels, in order to induce the
jury to bring in a verdi® of Guilty againft
the defendant.
- IN the cafe of the feven blihops, the jury
determined both the law and the fac; the
fa&t of their being the -authors of the pc:ti-g
tion called a libel was clearly proved'; and

yet the jury found a general verdi® of
NoT GUILTY. Butit fhould be remarked,
that, even in that memorable cafe, Sir Ro-
bert Wright, the chief juftice, though vety
defirous of cbnvi&ing the bifhops, yet, in
his charge to the jury, did not choofe to
tell them, that they were not to confider
whether it was a libel ; but faid, after having
gone through the evidence refpeting the
publication, ¢ Now, gentlemen, any body
¢ that fhall difturb the government, or make

: ¢ mifchief,
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¢ mifchief, .and a ftir among the people, .is
¢4 certamnly within the cafe of LiBELLIS
* Famosis; and I muft in thort give you
¢ my opinion, I do take it to be a libel’
And when the jury withdrew, to confider
of their verdi&t, he agreed, that theyfhould
have the ftatute-book with them **: from
which it may be infe‘rred,_ that even he

thought the point of law a matter which
was not wholly out of their cognizance.

ON the tnal of John Tutchin for a libel,
at Guildhall, in the year 1704, lord-chief-
juftice Holt,in his chargeto the jury, after re-
citing fome paflages from the fuppofed libel;
made ufe of the following words: ¢ You are
¢ to confider, whether thefe words I have
¢ read to you, do not tend to beget an ill
¢ opinion of the adminiftration of the go-.

?

¢—yernment *'.” It is evident from hence,

that, in the opinion of this great judge, the

2 State Trials, vol. 1V. p. 392. ** Ib.vol. V. p. 546.
Jury
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jury were not confined to an inquiry com-
cerning the mere fact of publication, or the
innuendoes, or the application of the blanks
but that it was their buﬁne{é to examine
1nto the nature and tendency of the publie
cation. '
SiMiLAR fentiments appear alfo fomes
times to have been avowed by crown Jaws

yers, even when pleading for the crown,
Thus in the trial of Richard Franklin for a

Libel, before lord chief-juftice Raymond,
the then folicitor-general, Mr. Talbot, faid
to the jury, ¢ Gentiemen, I hope it now

¢ plainly ApPEARS TO YOU, that this pre-
¢ tended Hague letter i1s a libel; and, I may

¢ fay, a very malicious and feditious one
¢ too*’.” It s, however, certain, that by
crown lawyers, even fince the revolution,
the moft {lavith do&rines have ‘been fre-
quently mamntained. Thus 1q the trial of

A State Trials, vol. IX. p. 258,
John



