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The anfwer of

E. F. Elg;
and Sherifis.
G. L. Elg;

Quere, 1t the plaintiff ought not to make
an affidavit of his debt on fuing out the capias,
and endeavour to get the capias, alias and plu-
ries executed, if poffible, and returned by the
fheriif ?  Sed wvide pof.

N In cafe of a total abfconding, no endeavours
(&) It 15 not - P
necelry 1o L0 arreft are nec_cﬁ'ar}* (4). On prgcefs o out-
fhew an at- 1swry no affidavit for bail 1s required by the

tempt to arrefl ftatute to prevent vexatious arreft, or the courfe
the defendant.

- Cu” B of the court. Per Cur’y Hil. 18 Geo. 2. Farn-
A F ol ¥
& G, =, P..J. coerib v %zfﬁ, o Barnes’s Notes 260.

ard Caf. ;_:f Next make out and file a warrant of attorney

Praz.inC.P. On the pluries (5), pay 4 4.
75.
/

{6) Every attorney fhall file Lis warrant of attorney of the term wherein any
exizent is awarded, upon pain of 40s. for every time he offends, and is
ztiainted by due examination of the juftices of this court, fuch warrant to
be fled upcn or befere the efloin day of every Zrimizy term, or within twen-
t5-ore days rextafier the end of every other term, Hy. 14 &' 15 Car. 2.

Lhe worrant of atforney.

Trimty terim, £5¢

. . .
) B. putretn in his place C. D. his
_Z \ attorney againit . F. late of, &e.

in & plea of trefpais on the cafe.

Upon
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"~ Upon filing this warrant of attorney the
clerk of the warrants will ftamp the pluries (4). (a) No exipen-

| , . ter fhall re-
ceive any pluries capias 1n order to make an exigent or proclamation there-

on, before the fame be figned or ftamped by the clerk of the warrants, or
his deputy, to the end it may appear that the warrant of attorney therein

is dly fled. Rule Hil 2 & 3 Fac. z.

Then carry the pluries to the exigenter of the
county where the action is laid, who will there-
upon make out an exigest and proclamation,
which you get {ealed ; carry the exigent to one
of the Compters (if in London,) and leave it there
to be perfected, and the proclamation you fend
down to the fheriff of that county wherein the
defendant dwelt at the time of awarding the ex-
igent for the defendant to be proclaimed (4).~—— () Where any
Vide P‘ extoent {hall

be awarded, a
writ of proclamation fhall be mace out of the fame tcfle and return as the

arit of exigent, direled to the fheriff of the county where the defendant at
the time in the exigent awarded fhall be dweiling, which writ of procla-
mation fhall contain the effe@ of the {ame ation, arnd the fheriff to whom
the proclamation fhall be dise&ted fhall make three proclamations, wiz.
one in the open county coart, one other at the general quarter-feflions of
the peace in thofe parts where the defendant at the time of the exigent
awarded fhall be dwelling, and one other one month at lealt before guint.
exafl, by virtue of the writ of exigent, at or near the moft ufual door of the
church or chapel of that town or parifh where the defendant fhall be
dwelling at the time of the exigent {o awarded ; and if the defendant fhall
be dwelling out of any parifh, then in fuch place as aforefaid of the parifh
next adjoining to the defendant’s dwelling, and upon a Surday immedi-
ately after divine fervice. All outlawries pronounced, and no proclamation
awarded and returned according to this {tatute, are void. Sras. 31 Eliz.
. 5./ 1. *

The fherift for making the proclamation at or pear the church door
thall have 124. Same Star. [/ 1.

The officer in whofe office the exigent {hall be taken fhall make out a
proclama‘ion, and fhall take no more for making fuch writ of proclama-
tion and ntering it on recerd, but only 6 4. Swat. 6 Hen. 8. ¢. 4. /. 3. 4.
Accordip to the provifion of the flawte ol the 31 Efiz. all attornies are to
be ca.crat chat writs of proclamation be delivered, and fherifls o take care .
duly to exccute the fame. Rufe DMich, 1054.

Objelled
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Obiedted, that the return of the preclamation was bad § it importir¢;
that proclamations were made as the therift was by the writ cominanded.
Cus" {eemed to think the return fofcient, biut faid defendant as to it

might bring a wnit of error, if fo aavifed. M. 20 Geo. 2. Dale, avidonw
Y. .f-,?f?'i 7 g 2 Bﬂf ?'f.f.l- jx.d‘f-l 26[-

I{:a

ke exigenter keeps the pluiies, the iapics
and alias you may Keep yourfelf,

It there happen not to be five county days be-
tween the tefte and return of the exigent, you
muit apply to the exigenter’s office for a writ
of a!lzcqatr in order to brmﬂr In the five county-
days, and the like mutt be in Lowds for want
of huftings; for tho’ the huftings in London arc
once 1 tortmﬂrnt yet it often happens that there
are not nve huftnffs between the tefte and the
return of the exigent. Seal the alloratur, and
then carry and leave it at the Compter (if in Lo
gsity; or to the proper theriffy to be returned;
and when the exigent 15 returned with five huf-
TINSS OT county days and the proclamation re-
rurned with three proclamations indorfed to be

nade thereon, 1s the defendant outlawed.

But Nsfe, that you may take out your pro-
cels in order, and endeavour to take the de-
fendant upon any of them.

The two chief terms to commence fuits to
2 outlawry, efpecially for the country, are
Fiftor and AMichaelinas.

If you begin in Eaffcr term, you may pro-
cure your capias and alias c pzm returnable 1n
Trinity term, and in Tzurty term fue forth your

Jaries, exigent and proclamauon

In Michaclngs term you may fue forth the
original c¢spias and alias capias returnable the
{ame term, and pluries capies returnable in
[fiary then next following, and.in the fameé

"'u*‘n‘}

°rm procure your exigent and proclamation.

But

"‘**) R
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But in London you may begin in 77inity term,
and the party may be outlawed in Hilary fol-
Jowing, the huftings being every fortnight, and
the county court only every month.

After the exigent and proclamation returned
you file the proclamation with the cuffos drevi-
w5 and for farther procels againft the defen-
dant, carry the exigent to the clerk of the out-
lawries, who will thereupon make out a general
wiit of capias utlagatum againtt the defendant’s
body, or a {pecial writ of capias utlagatuin a-
ganft the defendant’s body, goods and lands,
into as many counties as you fhall think proper
either in England or IVales.

On a fpecial capias utlagatum you may pro-
ceed to take defendant’s body, or make inqui-
fition of his goods or lands.

FHere pleale to obferve, that it is moft ufuval
(for the reafon before given, p.396. Note (a)
to outlaw the defendant in Lowndon, (and then
the exigent muft be left at one of the Comprers
to be returped.) Buc if you lay the altion in
any other county, then inftead of leaving the

exigent at one of the Compters, you mult fend
it to the fherift of the county wherein the ac-

tion is laid, and likewife the proclamation to

the fame theriff, or the county clerk, if the

defendant lives in that county ; if not, fend the
proclamation to the fheriff or county clerk of
the county wherein the defendant dwells, for
the exigenter, in making out the writ, will di-
ret it accordingly.  Vide p. 390.

Vor. . Dd NOTES.
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N O T E S

1. A vifible perfon outlawed, he being =
de{perate man, ricing armed, and telling the
piaintiff that he abfconded. Hil. 3 Geo. 2. Pots

Veyeey Prafi. Reg. in C. P, 272.

2. Defendant who abfconded, outlawed 1n
the firlt inftance. M. 6 Geo. 2. Paterfon v,
Grem 5y Prafi. Reg.mn €. P. 273.

Proceedings refufed to be ftaid, where
P zlﬂflﬁf axed uf"& the dﬂry of OUtlawry, but
before the return. M. 27 Geo. 2. French v.
.E":Z.z.:zé}* 2 Bairnes’s Notes 262.

. A capias atlagatum executed on a Sunday ;
ih defendant dilcharged, but an attachment
denied, becaufe the Stat. 29 Car. 2. €. 7. gives
3 ren dy by aftion.  E. 6 Geo. 2. O/Barn, -
;2w v. Cartery, Rep. end Caf. of Prat. in P. (.
g:& 1 Barez INME’S 228. S, €.

. 1t a plea of outlawry in bar be not pleaded

_[z::} tedz figidlr, yvet plaintiff cannot fign judgment,

bt
6 g

=~
G

muft apply to the court, or Cdemur. 7.
7 Geo. 2. P::nffr v. Coppin, widow, Rep.
f::=:j! .1_'_ .oy Prafd. in G P. g2.—1 Barnes’s Notes
. .

I.,:x:ﬂlom (hall not be paid a year’s rent
o._tt of goods taken on a eapias utlagatum, for
Co” held that tae eapias utlagatum was within
the exception of the Staf. § Ann. and had been
{0 adjudged in B. R. 7. 1712. Fden v, Crain.
— 2. 2 Geao 2, Pindar v. Saunderfon, Prafi.
2 L. 272,

C 2
. A perion vifible out ]mred hti living within

S

T4 feae -0 ;"'r:ﬁ. hin. Hil 8§ Ges.

_] -
L

] R sdd ?}-' :.: P - -
:'rt Faf j Er‘ 'Z—T':.f {:} -"i f .g;.rr'rl .L?;i:-‘l"r' z" C" -T) :. 4 :

=
I
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Court of Common Prras,

8. A prifoner on a capias utlagatum difchar-
ged on the infolvent debtors alt; Cur’ being
unanimous that the aét extends to outlawries.

M. 11 Geo. 2. Hand v. Kelley, Prafi. Reg. in
C. P. 330. o | -

g. If the plamtiff fues in an inferior court,
and after outlaws the defendant for the fame
caule of alion, and the defendant 1s thereon

taken, he fhall not pay the cofts of the inferior
coutt. [nfir. Clericalis, Pt. 1. p. 549.

Of precuring the moncy levied on the defen~

dant’s goods.
WHere defendant’s goods are taken on a

{pecial capias utlagatuin, the fheriff on the
plaintiff’s requeft, will extend and appraife the
goods by inquifition, and for that purpofe the
plaintiff muft firft have them inventoried and
appraifed by proper perfons to give evidence of
their value to the jury. If they are not worth
above 40/, they will hardly be worth plaintiff’s
trouble to extend them. In Middlefex the fhe-
riff takes for the inquifition as follows.

For taking the inquifition, fche-g . s d

dule of the goods feized, and » o 18 6
return, ‘
To the bailiff for fum-}
: : O 4 O
moning the jury. |
For the ufe of the room
where the inquiﬁtiong © 10
is taken.
Toevery juryman1s. o0 12 O
—— 0 17 O
- 1 15 6
Dd 2 It
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The prefent Pradtice of the

It may be proper to give the defendant no«
tice of taking the inquifition, as in cafe of 3
writ of inquiry.—You may make out a [ul-

pana for witnefles if neceflary.

After the capias utlagatum is returned with
the inquifitton annexed, you carry 1t to the
clerk of the outlawries, who will tranfcribe and
tranimit into the Exchequer ; then you employ
a clerk i the King’s Remembrancer’s office,
who will {ue out a writ of wvendition: exponas,
by virtue of which the fheriff will fell the goods.
If the money raifed exceeds not 20/ the court
of Exchequer on motion will order the money
to be pxad to the plamtiff; but if above 20/
a petiion muft be prefented to the Lords of
the Treafury, to the following effect.

Tz the Riché Honcurable the Lords Com-
mzffiers of bis Majefly's Treafury.

The bumble petition of R. R,

"!“ tIT AT 777 8. late of, &c. being indebted
to vour petitioner in the fum of zol
vour petitioner aid in Now. laft at his very great
:mrcre profecute the fuid /7. 8. to an outlawry,
and by virrue of a fpecial capias utlagatum di-
reled to the ‘._-erlﬁ" of Middlefex feveral goods
+ the {ad I;* . were {eized, and found by in-
100 to ba of the value of 45/ which goods
cerwarcs fold by the faid (heriff, by vir-
it of veadizioni xpsnas, at the fame
price and value thev wer2 fo apprailic Lt, cnd
the m oney rhﬂrmnor T d oo polnans 10 the
hands of the therid of 170

~r
L
o
£id r
..r""
--1 *'-"'

That



Court of ComMon PrLras.

That your petitioner’s faid debt, and the
charge he has already been at in profecuting

the faid outlawry, greatly exceeds the fum f{o~

remaining in the fherift’s hands; -
Wherefore your petitioner humbly prays your
Lordthips, that the money {o levied as aforefaid
may be paid over to your petitioner.
And your petitioner thall ever pray, &,

This petition the Lords of the treafury will
refer to the folicitor, and the plintiff muft make
an athidavit before a Baron of the Exchequer,
to fupport the allegations i the petition ; par-
ticularly ot his debr, and the charge he has been
at. This affidavit with the attorney’s bill, ven-
ditioni exponas, and return, muft be laid before
the folicitor of the Treafury, who being fatis-
fied of the truth of the petition, will make 2
report to their Lordfhips accordingly, and then
a warrant will iffue to his queﬁy’s attorney
general to confent, that fo much of the money
levied as fhall remain in the hands of the theriff,
after deducting the ulual poundage, be paid to
the plaintift towards fatistattion of his debt and
cofts, on his moving the court of Exchequer
for an order for that purpofe ; this warrant muit
be delivered to the attorney general, who on
the plaintiff’s making fuch motion by couniel,
will confent accordingly, and then on producing
the orders under feal, the fhenft will pay the
money to the plaintff,

Ddgy  Hspoirs

4035



406 The prefent Practice of the

Expence out of pocket,

[ 5. 4
Duty and oath of the afhdavit, o 2 6
To the {olicitor of the Treafury, I 1 0
To his clerk, 0O 5 aq
At the Treafury for the reference, &e.
warrant and poundage, when the
fumn does not exceed 50/ you pay( > 3 °
about
To the attorney general, 2 2 0
To his clerk, o 2 6
Fee to the counfel to move, 0 10 6

To the clerk of the kxchequer ac-
cording to the length of the pro->5 10 ©
ceedings about

Of appearing to, [uperfeding the exigent,

and reverfing the outlazory.

F the defendant has notice of an exigent
againit him, find out what fherift it is di-
reCted to, as you may by fearching at the exi-
center’s office.  Get a note of it, as the plain-
tiff ’s and defendant’s names and additions, the
caufe of aftion and return thereof, in order to
make out a fuperfedeas by. Having made out the
fperfedeas quia tinprovidé, carry it to the filazer
of ths county, who, upon your entering an ap-
pearance for the defendant, will fign the wrir.
Seal it.  Then fend it to the fheriff of the coun-
: Fic: Rule ty the exigent 15 direCted to, to be allowed Ze-

- 2742 fore the return of the exigent (a).

- ol B
-

lu b

Supey-
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Superfedeas to the exigent (which is in itfelt
an appearance (2) fhould be delivered to the (,)0n making
fheritt before the return of the exigent, or the outa fuperfe-
defendant will be regularly outlawed notwith- 4eas, the de-
ftanding his having entered his appearance with ff::j:::e’:":d
the exigenter, which is unneceflary and a novel appcaranccn
impofition by the exigenter, whofe book is two with the exi-
years old only. M. 11 Geo. 2. Peach v. [Vad- genter; the fu-
land, 1 Barnes's Notes 228. Pragl. Reg. in C. P, perfedeas el

: : 15 an appear-
274. S. C. fays, that Cur’ held that it was not ;. Dy,
neceffary to enter an appearance to the exigent ;35—
before a fuperfedeas be made out, for the fuper-
fedeas is an appearance of itlelf.

It the defendant appears by fuperfedeas quig
improvidé, or doth duly render him{elf upon the
exigent, no bail is required.  Rule M. 1654.

Before the reverfing of any outlawry, or any
fuper[edeas made thereunto, if the detendant be
arrefted on the capias utlagatum, and the fum
or damages exprefled in the original, where- |
upon the exigen: was awarded, amounts to 10/ fhfa“ outlawry

. . : ould be {ned
or upwards, the defendant muit give fpecial bail, o\
and pay full cofts of fuit ta the exigent ; further than 107
cofts are refpited to the time of figning judg- Zide 1 Barnes's
ment for the plaintiff. Fil. 15 & 16 Car. 2. Notes 230,
T. 2 Fac. 2.—Nor can he render himfelf in dif-
charge of his bail, but he or they muft pay the
money.

If the action requires only a comsmon appearance, A defendant
you enter it with the filazer (pay 25. 64.) If fpe- ngr:ﬁ?’m
cial bail, give the filazer a note of the bail, and ;0o
he will attend the judge on your putting in bail, e without

Dd 4 of bail, be the

debt never {o
great, by {uperfeding the exigent, and paying the plantift’s cofts ; and af-
ter be is returned outlanved, and the exigent is filed, in cale the outlawry is
not fpecial, but only in trefpals quare claufum fregit, he hasa right to reverfe
the outhawry at his own expence, on entering a common appearance only,

and
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.1 mvesery OF Which give notice to plaintiff ’s attorney.~
ofcolis and his A5 10 ting, adding and juftifying bail, &
pf colts,and his 25 accepting, aading JREEYIRT oaily T C,
cwn charges 1t 1S as in other cafes.

cfthe reverial, '
which are aboat «0 5. W here more than one are cutlawed in one writ, if
pn aporney reverle it not as to all, butasto cne, he fhall be ferced to

prear bu for one. ]}"”r Cizr. 1Pt.ﬁ . p. 548. 1 3
By the pralice of this ccurt the defendant has always had till the guars
.

£ir ¢:7 3 appear o the exigent. Per Car? 7. 11 Geo. 1. Colt, Efg;v,

[
of

Aah s
Hall, Ret. and Caf. of PraiZ. in C. P, 28,

No cutlawry alter the death of the plaintiff

te reverlee without the defendant’s appear-

ing aad putting in fpecial bail (if the action

{5 recuires) 1o the exccuter or admimftrator of

he plaintif, or to the hufband and wife, where

the wife, whillt a feme {fole, fued the defendant

ro an outlawry before marriage. Provided that

the plaintifi’s attorney, to the writ of exigent or

capias utlagatuin do within fourteen days after

rotice to him given of the cefendant’s intention

2} {Deliver) to reverie the cutlawry, (deliver (¢) the nime

nat in the  of the executor or adminiftrator of fuch deceafed

e, plaintifi to the proper prothonotary. Rule 7. 2
Tac. 2.

Upon defendant’s appearing and reverfing the
outlawry, he fhall pay to the plaintiff the ulual
cofts of the exigent, together with the fine paid
to the king upen the oniginal, if any was paid;
and ail further cofls fhall be refpited to the

{*) Except time of figaing Judgment for the plaintiff ()

/
w E."'E the ex- Rﬂff T_ 55 C(ﬁ". e
tent 13 retarn-

o e e Upon every Writ of exigent, if a fuperfedzas
Excheguer. DS NOE PUl in taereunto ef or before the day o
Fiie Rals T cff;;;-_;_:-_r_;;;;g j’;{:f}‘f@‘; no j}:fpﬁ:/}&,t?ﬂ.f fhall by diiy
2 7ac. 2. fheriff be ailowed to any fuch writ unul the
P;1. detendant thall have paid the plaintiff” or his

aiterncy, of Icit with one of the prothonotaries,

tha

F
L

tg 0T



Court of Coiuyon PLEAS.

¢he {ull and juft cofts of {uit therzin to the exi-
gent. Rule T. 2 Jac, 2.

And where the fhenft fhall have tiken an
inquifition, and cxtended the goods, chattels,

¢?c. and returned the fame into the Exchequer,

fuch furtbeir cofls thall be taxed by the protho-
notary, and paid to the plainuff or his attorney,
or left 1n the court for him, as the plaintift
hath been at in profecuting the faid inquifition,
before any certificate of the reverful fhall be
made by the clertk of "the outlawrics. Rale 7.
2 fac. 2.

No fheriff, under-fheriff, their deputics or
bailifts, fthall {et at liberty any petfon arrefted
upen any capias utlagatum, until he receive a
[uperfedeas according to law fiom the officer
thereunto appointed. Ruwe A 1054, Star. 13
Cai. 2. [. 4.

No itheriff, under-fhenfl, &¢. fhall fet at
liberty any perfon taken upon any writ of capias
utlngatum, nor difcharge the lands or goods of
any perfon outlawed, without a lawtul fuper/fe-

deas under the feal of the court. Rule Hil. 15
17 16 Car. 2.

Upon affidavit made and fled, that any fhe- -

riff, officer or bailiff has enlarged any Perfon
arrefted upon capias utlagatum before judgment,
without a lawful fuperfedeas in that behalf, the
perfon {o offending fhall pay forty fhillings to
the party grieved, who fhall have an attachment
of courfe againft fuch fheriff, &f¢. for payment
of the fame, and the party offending (hall
likewife undergo fuch other punifhment as
by the court fhall be thought fit. Rule 7.

2 Jac. 1.

Before

409
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Bail onwrits  Before any allowance of any writ of error,
of ‘E"’c’:’ii“? b€ or reverfing of any outlawry be had, by plea or
}J::reé';;.s ;Eﬂ otherwife, through or by want of any procla-
exception, or Mation to be had or made according to the
the clerk of ftatute (@), the defendant in the original aétion
the errors thall fha]l put in bail, not only to appear and an-

nonprofs f0ch - r ok b0 the plaintiff in the former {uit, in a new
writ of error.

Ruie M. 6G. altion to be commenced by the faid plaintiff,
2. for the caufe mentioned in the firft altion, but
{a) 51 Eliz. glfo to fatisfy the condemnation, if the plaintiff
5oL 3 . fhall begin his fuit before the end of t2vo rerms
¢ .65 37 next after the allowing the writ of error, or
¢. 18. otherwife avoiding of the faid outlawry. Rule

M. 12 Geo. 1.—On allowing any writ of error

to reverfe any outlawry, the defendant muft en-
ter into a recognizance to f{atisfy the condemna-
Vide Stat. 4 & tion money, according to Stat. 13 Ehz. ¢. 3.

s W.G M fei7. 5. M. 12 Geo. 1. per cur’. Rep. and Caf
- 13, of Pradi. in C. P. 29.

Declaring after outlawry reverfed,

ON defendant’s reverfing the outlawry, the
¢4) The Rule plaintff muft declare (5) within two terms
fays proceed. NEXt after notice of fuch reverfal, or defendant
Ifan outlawry fhall have cofts to be taxed. Rule T. 33 Car. 2.

b;’ "i""?’(?é’ — Where the plaintiffi does not declare with-
:n:ypij}zm in two terms after outlawry reverfed, the defen-

aponanew Oant may give a Rule to this effect, viz, That

original, in  unléfs the plaintiff declares in the caufe within
another Coun-

ty than that where the action was firft laid, 3 Lew. 245. If a co-executor

be outlawed, and oneappear, you declare againft both, and fhall have Judg-
ment agamfl both, but cofls enly againft him that appeared. Inffr. Cl
pia 1 B 548

four



Court of Common PrEeas, 411X

four days after notice of this rule to him or hig
attorney given, he fhall pay to the defendant or
his attorney cofts, to be taxed. 7. 2 Geo. .
(o {aid 1n Yer v. Caufey, Praif. Reg. in C. P,
071,

Of reverfing an outlawry by plaintff, the

debt being paid, wide poft this page.

N OT E S

1. Upon a fuperfedeas to an exigent your ap-
pearance 1s but at the return of the exrgent, and
you are not bound to reccive a declaration before
then. M. 7 W. 3. Normanfell v. Biggerfaff,
Infir. Cl. pt. 1. p. 5350,
2. Toan attion m B. R. on a promifiory note,
the defendant pleaded the plaintiff was outlawed
in B. C. the plaintiff replies #al tiel record, and
a rule was given to bring the record into court,
in the mean time the plaintiff reverled the out-
Jawry in this manner; (That debt being fatis- Ogdawry re.
fied,) affidavit was made that the debt was paid. vericd by
Upon the plaintiff’s attorney in the outlawry plainai
confenting before a Common Pleas judge, one
of the prothonotaries clerks, by order of the
faid judge, entered up the reverfal of the out-
lawry, and the plaintiff obtained his judgment.
3. Outlawry reverfed after feveral capias’s But they ad-

atlagatuim, and defendant taken thereon ; defen. mitied, that
if the outlaw-

dant fhall only pay cofts to the exigent, the o g peen
fubfequent colts to attend the event of the caufe. fant into the
So ruled by all the judges n the treafury upon Exchequer,
prothonotary Cocke’s certificate. Hil. 3 Aune,?0d 30y levy

: ) . made or leafe
Manghen v. Grobsm, Prall. Reg. in C. P. oranted, that
240, then the de-

fendant thould pay the plaintift all his cofts. Jbid.
4. Cui’
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Ii' ie; inthis 4. Cus” held, that no capias utlagatuin can be

ale the writ fued out after the death of the defendant. 7
W....S telu..d 2) LEI

the death of 13 Geo. 1. B"’ﬁﬁw et al’ v. fof%@ﬁ, Ref’ and

the oerencan“c] Prei. in C. P. 36
I5:4.

5. Judgment fet afide, plaintiff alter fuperfe-
decs ot extoent, which was returnable tres Mich,
h aving livered a declaration, without notice

p}ead indorfed, and figning judgment in four

jays, when defendant Wwas mtltled to eight;

the words of the rules of £. 3 Geo. 2. and M.
2 Geo. 2. being general, and excendincr to all

proc:cfs retumable firft or fecond return, thhout

exception 23 to an exigens, or any other particu-

lar procefs. A 21 Geo. 2. ﬁ‘eﬂazrzlfy v. Wood-
boufe, 2 Baries’s Notes 21a4.

6. Motion that plamtlﬁ thould reverfe an

outlawry at his own expence, for that the de-
fﬁndant being vilible, and daily to be arrefted
or ferved with procefs, (of which afhdavits
were made) and living in Loadon, was outlawed
there. The motion was after great debate dented.
— But Cu#’ faid, if the defendant had been out-

<, Qatlewry lawed in ancther Za) county, they would have
LT fgrz

i rdered the plaintiff to reverfe the outlawry,
(1. €. . , : ‘

the comnty and pay Ceﬁsib); AL 4 Geo. 2. Hayes v. Long-
where defen- £otbaim, Rep. aid Caf. of Praét. in C. P. 61.

cant dwelt)
county regular if in the county where the acton is laid to arife. Per cur. 1,
& Geo. 2. Nertzn v. Gitkert, Rep.ang Caf. of Pradt. in C. P. 78.

15y Sed puzre; for the writ of pr ac’amauon which by the sz 31 Eliz,
. 3. muft be awarded to the fherist of the county where the defendant
cwelt at the time af the exigeny, was intended to remedy any f{usprize of
this r_'}"t upgq the cfendant. Sﬂveral Cﬂfﬁ: were cited m B, R. ‘Whﬁl’ﬂ
~erions being cutlawed though in the fame county, yet it appearing that
eney were vifible, 2nd ealy to be arrested or ferved with procefs, the plain-
o5 were ordered to pay cefts, and réverfe the outlawry at their own ex-

vence. [pid, 61.——16id. 78. fays itis not neceflary to thew an auempt to
a:re’ the defendant,—=S2d 2,

= Qutlawing
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». Outlawing a man beyond feas is error, and
not irregularity 3 and motion for defendant, that
plaintiff might reverfe the outlawry at his own
expence, denied. M. 7 Geo. 2. Nevthv. Chain-
bers, 1 Barnes's Notes 228. — E. 11 Geo. 2.
Blunt v. Beale, S. Y. Ibid. 229. |

8. Though the defendant is {worn to appear
publickly, yet if he keeps out of the way of
arreft, he may be outlawed. Hil. 12 Geo. 2.
Holman v. Brafier, 2 Barnes’s Notes 2 30.

g. On a Motion to fet afide an outlawry,
Cur’ held that the defendant’s own affidavit of
his being a vifible perfon, without a like affida-
vit by his neighbours, is not a {ufhcient Foun-
dation to fet afide an outlawry. M. 12 Geo. 2.
Bennet v. Skinner, 1bid. v. Sydenbam, Rep. and Caf.
of Praét. in C. P, 151.

10. Defendant was outlawed by /pecial ori-
oinal, and upon reverling the outlawry, put
in bail. Plaintiff proceeded to judgment, and
defendant brought a writ of error; Motion by
bail to difcharge their recognizance, no original
having been filed within two terms; but de-
nied, and they left to their plea. M. 14 Geo. 2.
Carleton v. Wilkinfon, 2 Barnes’s Notes 57.

11. Defendant waived {pecially on mefne
procefs as a fingle woman; after the exigent,
and before the outlawry, married ; fhe was af-
terwards arrefted by her maiden name by a
capias utlagatum. Rule to fhew caufe why the
outlawry thould not be reverfed at the hufband’s
expence, on his entering a common appearance
for himfelf and wife, but difcharged, the mar-
riage being after the exigent. M. 15 Geo. 2.
White v. Dunfter, 2 Bariies’s Notes 259.

12. After

413
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12. After return of the exigenz, but whilft
in the fheriff’s hands, and before defendant
was returned outlawed; a fuperfedeas was allow-
ed to the éxigent on payment of colts. M.
00 Geo. 2. Hithall v. White; 2 Barunes’s Notes
261.

13. Motion to fet afide outlawry after Judg-
ment, for want of a proclamation, denied, 7.
21 Geo. 2. Wiatt v. Parker, 2 Barnes's Notes
262,

14. On a motion for reverfing an outlawry,
it is difcretionary in the court to relieve by mo-

tion, or put the parties to a writ of error. 7ide
2 Baries’s Notes 204.

1 5. Qutlawries in trefpafs guare claufum fre;gzt,
defendants may reverfe at their own expence,
Cn entering COmmon appearances, and payment
of cofts. Defendants, before the outlawries are
tranfcribed into the Exchequer, may reverie
them on entering common appearances and
payment of common cofts as far as the exigent ;
but after they are tranfcribed, cofts muft be paid
to the time of reverfal. Jbid.

16. The outlawry commenced and compleat-

ccart fee 2n ed during defendant’s refidence in Ireland, re-
azizwiel p1o- yerfed at his expence, without bail or appearance.
fﬁ“u BE!

they
w1l not pot

! M. 29 Geo. 2. Reilley agamft O. Connor Elquire,

e party o Supplesent to 2 vol. Baynes's Notes p. 45.

}“:r 'Hﬁt Gf £~

rer, bairelieve him in a {fummary way. Zid.

Nonprofs affer outlawry.

PI AINTIFE cannot be nomprofled after
outlawry reverfed, for he cannot lofe that

writ which by rcverfal is become void. 7.

o Geg.1- Ye: v C:z.u_,.._}, Praf. Reg.inC. P.2791.
Ontlasory
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Outlawry after judgment,

F you have judgment againft 2 man that

lurks in feveral counties, in regard you can-
not regularly have execution againft him in more
counties then one at one time, the beft way is
to fue him to outlawry after judgment, for then
you may take out as many writs of capias utla-
gatwm againft him as you pleafe, and this for a
fmall charge ; befides, it faves you the charge of
reviving the judgment by feire facias after the
year, and you have an exigent immediately after

the return of the ca. fa. without an al’, pluries or
writ of proclamation.

The method of fuing defendant to outlazory
after judgment,

IRST fue out aca. fa. for the debt and

cofts, as the cafe is, into the fame county
where the aétion was laid, and get non eff in-
ventys returned by the fheriff ; then carry the
fame to the exigenter of the fame county, who
will make out an exsgens thereupon, which muft
be delivered to the under-fheriff, to be returned
as other exigents are.

The exigent being returned, the clerk of the
outlawries will make out acepias utlagatuin into
as many feveral counties as you will, either in
England or Wales, general or fpecial; and if the
defendant be taken, he cannot be difcharged
without fatisfaction to the plainuff, or pardon of
the outlawry, or rever{ing the fame for fufficient
eITor,

NOTES.
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N OTE S

"1. Motion to difcharge the defendant, being
a feme covert, and in execution upon outlawry
after judgment. N. B. The defendant was out-
lawed betore coverture. Per North, hielp your-
felf as you can; and per to2’ cur’, we will not
difcharge her till the monies are paid. If a
feme covert be in cuftody upon outlawry efore
udgment, and the hufband will appear for her,
then the feme fhall be difcharged ; per 2o’ cur’,
Infir. Cl. pt. 1. p. 547.

2. A feme covert taken upon an #4/’ {hall be
difcharged upon bringing a fuperfedeas, and en-
tering only an appearance. [0id. 549.

2. Defendant ought not to be outlawed affer
judgment, where the proceedings are by bill
and not by original writ. And defendant being
taken on a capias utlagatum was difcharged. M.
5 Geo. 1. Carvil v. Manby, air atiorneyy, Pradl.
Rez.  C. P. 271, -

4. After error brought, the plaintiff cannot
procced to outlaw the defendant on the judg-
ment. E. 10 Geo. 2. Spinks v. Biwrd, Pradl.
Reroam € Pl 184,

5. Defendant outlawed after judgment was
taken by a capias atlagatum ; the judgment of
outlawry was entered after plaintiff’s death,
and the capics wtlogatum iflued without a re-
vival of the wdgment. Capias utlagatum fet
afide. E. 27 Ges. 2. The King againlt Manby,
67 the profecution of French, deceafed, Supplement

-

S22 %oe Bariess Netes p.oas,

Prifoners
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Prifoners outlaroed,

Fyou outlaw a man that you know is a
prifoner in the Fleet, you fhall have no

colts, and reverfe the outlawry at your own
char ge. Per cur’.

The proceedings on the exigent poft ca. fa. fraid, The exigent
defendant after the zeffe and before the return was weil fu-

becoming a prifoner in the Fleez, at the Suit of ed out before

. defendant’s
a third perfon. M. 15 Geo. 2. Speed v. Barbery commitment
2 Barnes’s Notes 258. to the Flect,

and no notice
of that commitment was given to the plaintiff’s agent till after the exigent,

but the outlawry will fignify nothing, becaufe it may be reverled by writ
of error, But plaintiff may charge defendant in execution, ibid —Heely v
Heawfor, E. 16 Geo, 2. It appearing that pending the exigent defendant
wvas 2 prifoner in York city, Cur. teverfed the outlawry without cefts w
plaiatiif, upon defendant’s entering a common appearance.  /#id. 259.

Proceedings againft prifoners.

Declaration.

HERE defendant is in cuftody for want

of bail, declaration muft be delivered
before the end of the next term after the re-

. . . R . 5
turn of the writ (2) or furrender in diicharge o f;:f gﬂﬁf ?
of bail (¢), to the keeper (¢), gaoler or turnkey, (6) Rule E.

(pay 1) and at the fame time you afk the 8 Gro, 1.—If
keeper, &¢. if defendant is not his prifoner, 3 pritoner ef-

and the keeper, (¢, muft deliver the declaration, ©*FP¢" his re-

. . . tion fhallbe
. to the prifoner, or you may deliver it o

. . : L0 joulied on as
the prlfOHEI' him{elf. the timne of the

render, from

whence plaintiff is to proceed. 3. 13 Geo. 2. Blabjan v. Butle, 1 Barues's
Iﬁ?ft’f 285-

(¢) Keeper or gaoler negle@ing to deliver the declaration forthwith to
the priloner, is liable (o an awachment, Rulr £. 5 W, & DL

.E. . If
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If a defendant in cuftody on a King’s Bench
procefs be committed by the court of C. P. or
by a judge thereof, to the Fleet prilon, before a
ceclaration delivered, the plaintiff cannot de-
clare againft him in the King’s Bench twithout
removing him to the prifon of that court by
Hobeas corpus ad refpondenduin 5 but he may de-
clare againtt him in the C. P. and, for default
in declaring in due time, the court of C P. may
difcharce the defendant out of cuftody.—After
declaration delivered, the action muft be ¢ar-
rizd on in that court in which the plaintiff de-
clared, though the defendant be removed to
the prifon of another court; and the fuperfedeas
for default of {ubfequent proceedings muft be
iffued out of that court in which tae plainuff
declared. 7ige p. 428. ca. 2.

Where 2 defendant was ferved with a copy
of procefs, but before declaration delivered be-
came 2 prifoner in the Fleef, and the plaintiff
entzred an appearance for him purfuant to the
itatute, and lett a declaration in the office, and
gave him notice of it, the court fet afide the
proceedings, and held that the declaration
ought to ave been delivered at the Fleer.

Hyz to declare againft a prifoncr in cuffody
i ¢ county gaol.

O declaration to be delivered till after
: the rcturn of the wnt. Rule E. 5.
(M |
It defendant is in cuftody of a fheriff, you
make two corics of your declaration on tre-
bl 1d ftampt v.per, ope to deliver to the
zecs2r, £5c. or prieaer, axi the other to annex
{0
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to an affidavit of the delivery, to be filed with
the proper fecondary, before the end of twenty
days after the fecond term, Eaffer term except-
ed, and within ten days after Zaffer term. No

rule to plead, {&c. to be given until fuch
afidavit 1s filed.

N O T E

Declaration againft a prifoner in a county
gaol need not be entered with the prothonotary
before the delivery, it is only neceffary where
the prifoner 1s in the Fleez, it being {o exprelly
direCted by Star. 48 s W. & M. ¢, 21. Hil.
§ Geo. 2. Strickiand, Bart. v. Hodgfon, Rep.
and Caf. of Prali. in C. P. 114.—Prafi. Reg. in
C. P. 329. 5. C. — 1 Barnes’s Notes 268. S. C.,
fays, it is fufficient to enter the declaration at
any time before giving a rule to plead.

Hew to declare againft a prifoncr 1n the Fleet,

AKE two copies of your declaration on

treble 1d. ftampt paper, carry them both
to the prothonotary to be entered (4) and mark- (a) Declara-
ed, one of which cepies is to be delivered to tion need not
defendant, or turnkey, &c. and the other to be Eiﬂf'fhee’e‘lm_
annexed to an affidavic of the delivery, and filed thunctarypbe-
with the proper fecondary, who will thereupon fore :he deli-

give a rule to appear and plead. very. when
the detendant
is in any other prifon fave the Fleeta

Eeax Hew
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Hiw to charge a prifoner 1n cuftody of the
warden of the Fleet with a declaration ir
a new aflion,

7 O copy of a declaration delivered at the
1 N Frecs prifon againft any prifoner there,
fhall be a {ufficient charge to hold fuch pn{oncr
to bail, or to retain {fuch prifoner m cuftody for
want of bail; unlefs an affidavit, that the plaintiff’s
caufe of altion amounts to 10/. or upwards,
be firft made and filed in the proper prothono-
tary’s office, and an inderfement made by the
faid prothonotary or his deputy upon fuch copy
of a declaration, fignifying the fum {pecified in
fuch affidavir, for which fum {o indorfed bail
fhail be required, and for no more. Rule Hil,
€ Goo. 2.
Note ; If the defendant was arrefted at your
cliecnt’s {uit, and you charge him in the Flees
with a declaration, the {fum {worn to1s not indor-
fed on the declaration, becaule there was an af-
fidavit of the debt when you took eut the
precefs upon which the defendint was arrefted,
and the fum fworn to appears In the return to
(2; Fi2e e the hebeas corpusy and it has been determined (a),
f‘;jafjm""‘ that the rule of i § Gro. 2. extends only to
77 11 Ges o, Cales where the delivery of the declaration to
Rep.and Caf. 2 prlfoner is the firft procefs; and therefore i
of PreZ. iz you charge the Defendant with a sew altion at
f;ﬁ_‘f"" the {uit of anothcr El:llntlﬂ', and the declaration
Anres -n . COMCS In as a mew coarge, there the above rule
Prai. Pes.inOf Hil 8 Gis. 2. muft be obferved.  Fide Praéi.
C.2.350. Rem inC. P.gs0. Rep. and Caf. ¢f Prail. in

C. P 1ie 1 Beines’s Notes 2. ard 1n this

cale afnuavit of your debt being filed with the

pre-
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prothonomry, and two copies of your declara-
tion being wrote on treble 14. {tampt paper
and the declaratlon being entered and marked,

you deliver one copy (@/z. the copy indorfed by
the prothonotary or his deputy} to the turnkey,
who will enter the altion (pay 1s.) and the other
copy you keep to annex to an affidavit of fuch
delivery, which muft be filed as before mentioned.

421

N O T E &

A prifoner in the Fleet on a contempt can-
not be charged with a declaration without mo-
tion and leave of the court. K. 11 Geo. 1.
Allgood v. Howeid, Rep. end Caf. of Praft. in
C.P.27. But if he accepts the declaration,
and {uffers plaintiff to take judgment, he waives
all Advantage of the frregularity. M. 13Geo. 1.
Pepper v. Bewden, Efg; ibid. 31.

2. A priloper on an attachment for contempt,
which 1s a criminal profecution, cannot be
charged with a declaration (¢) or execution with- () a Prifoner

out lti‘(lVC. ff Incgg I, Plg{wggd V. Tﬂ?k' iurrefn;if.rlng
Prafl. Reg. in C. P 225, and {uch a prlfoner jg umlell a5 a

fegiuve, can
not inticled to a day-rule. AL 5Geo. 2. Thee- nuogtlbe‘.:harged
gam v. The warden of the Fleet, hid. 726.

with a decla-
ration. 407

1t Geo. 2. Baldwvin, and others, v. O Carrol, ibid. 326, 1 Barness
Notes 281, S. C.

2. When a declaration is delivered againft a
prifoner in the Fleet as 2 new charge, mn order
to hold him to bail, the declaration indorfed by
the prothonotary or his deputy, purluant to the
rule of Fil. 8 Geo. 2. fhould be delivered,

and not a copy, and for want thereof rule was
made abfolute for a fuperfedeas, on defendant’s

e 3 entering



The prefent Practice of the

entering a comnton appearance. Fil, 13 Geo. 2.
Newbail v. Famezs, Prafif. Reg. iz C. P. 331.
i Barnes's Notes 31 5.

Charging defendant in cuffody in county gaols,

F defendant be in Newpate, Ludgate, or other
county gaol, there muft be procefs to charge
defendant in cuftoay, directed to the fhenft.

Rule te plead when defendant is in the Fleet,

PON filing your affidavit of the delivery
of the declaration with the fecondary in
the proper prothonotary’s office, he gives a rule
Jide Stz2. to plead, which is always out in eight days,
8& 9 7. 5. and if no appearance and plea, the prothonotary
“-27- /13 will fign judgment witheut your having an officc
copy of the affidavit of the delivery of the decla-
fiom, on producing a certificate of an appearanee

not being entered.

The form of the affidavit of the delivery of

a declaration agamnft a prifoner.

In the Common Pleas.
A B. In a plea of
againft Trefpals on
C. D. late of, &c. the Cafe.

- F.ot, &¢. gent. maketh cath, That he this

" deponent on the ~—— day of —— laft, at
the lodge of the Flect prifon, delivered a decla-
ration 1n this caufe to —— one of the turnkeys
of the faid prifon, a true copy of which decla-
ration
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ration ‘is hereunto annexed ; and this deponent
alfo faith, that the {aid «———did then acknow-
Jedge to this deponent, that the defendant C. D.
was at that time a prifoner in the {aid prifon of
the Fleet. |

Sworn, {9, E. E.

When defendant in cuftody in a county gacl
muft appear and plead.

O rule fhall be given for defendant in cuf-
tody to appear and plead to any declara-
tion againft him, until an affidavit be filed with
the proper fecondary of the delivery of the copy
of {fuch declaration, and of the time when, and
the perfon to whom the faid Copy was delivered,
and a copy of the faid affidavit fhall be produced
to the prothonotary before judgment figned, toge-
ther with a certificate from the proper officer
that no appearance is entered with him. Rule
E. sW.6 M.
If acopy of adeclaration be delivered before
menfem pafche in Eafter term, or craflinum anina-
rum (a) in Michachnas term, and affidavit thereof (a) This is
be made and filed, and the defendant doth not now the firlt
appear within ten days aiter Eafler or Michaelmas :::;m of A,
term refpe@ively, judgment may be figned up-
on certificate as aforefaid, rule having been given
but if he appears as atorefaid, within ten days
after fuch term, he fhall imparl till the next term,
unlefs the action be in London oy Middlefex,
and defendant be in prifon within forty miles
of London or Weftminftcr, and then though the
prifoner does appear within ten days after the
end of the term, he fhall plead two days be-
fore the effoin-day of the next term, and in de-
fault thereof, rule having been given, judgment

I oe 4 May
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may be entered againit him as aforefaid. Same
ol

f L X

M the declaration be delivered on or after

isenfzi Pﬁ'ﬁmﬂ’ in Egfter term, or craftinuin ani-

(ai Now it smarain (@) 1n Michaelnas term, or any time in

T Hilary or Trinily term, and plaintiff thall there-
upon give a rule to appear and plead, if defen-
dant appears two days before the effoin-day of
the next term, he fhall zmper/ until the next
term ; but 1f he fhall not appear within thag
time, judgment may be entered againit him as
aforclaid.  Same rule.

It the writ be returnable 1n one term, and the
ceclaration be delivered before the effoin-day of
the next term, plaintiff in {uch next term may
cive rules to appear and plead ; and if defen-
dant does not appear and plead by the expira-
tion of the rules, judgment may be figned
againit him, as aforefaid. Same rale.

Declaration delivered to a prifoner the laft

dzy but one in Eaffer term, he muft plead two
days before the effoin-day of Trinity term. T
6 & 7 Geo. 2. Bond, and othersy V. Fope, 1

B:z; res's Noles 14q.

IFken fo procesd to final jadgment and exe-
cution.

E zny plantift fhall declare againft any de-

fendant in cuftody of the warden of the

It prifon, or of any fheriff or other officer,

by virtue of any procefs of this court, and

) Fizaltadg- fhail not further proceed to judgment(a) within
:‘—‘*";; :ﬂ*ﬁ*e three terms atter” fuch declaration delivered, -
ford clufice of the term in which the declaration fhall

be delivered, ke defenaant baving oppeared or if
| any
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any plaintiff havingobtained judgmentin thiscourt
in any action, againft any defendant a prifoner
a5 aforefaid, and fhall not charge fuch defendant
{o remaining a prifoner in execution, upon the
judgment fo obtained, within two terms next
after fuch judgment {o had and obtained, in-
cluding the term in which the faid judgment

fhall be figned, then fuch defendant remaining .

in prifon may be difcharged out of cuftody,
where he fhall be {o detained, by fuperfedeas,
to be allowed by one of the juftices of this
court, if caufe fhall not be thewn by plaintiff
or his attorney, why {uch plaintiff had not pro-
ceeded before that time to judgment and exe-
cution as aforefaid ; upon notice to be given to
either of them by the defendant’s attorney or
agent, and oath made of {uch notice, Rule E.
8 Geo. 1.

And where a defendant thall furrender him-
felf, or be furrendered to the Flee prifon in
difcharge of his bail, and a declaration has been
delivered, or judgment had agdinft fuch defen-
dant before fuch furrender, then the plainuft
fhall proceed to judgment upon fuch declaration
delivered within three terms after fuch render,
(the defendant having appeared) and charge
fuch defendant in execution within two terms
after fuch judgment obtained, or fuch defendant
may be difcharged out of cuftody by fuperfedeas
to be allowed by one of the juftices of this
court, if caufe fhall not be fhewn to the con-
trary as aforefaid by the plantiff or his attorney,
upon notice to either of them given by the de-
fendant’s attorney or agent, and oath made of
{uch notice given. Same ruie.

Hew

425
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How to charge a prifoner in execution i the
Fleet,

h AKE out an babeas cerpus ad [atisfacien-

(2 Videbabeas duw (a). Stamps 55, Signing by pro-

corus ad fa- thonotary 1s. 44. Sealing 7d.  Backing by 3

“/actsa - qudge 45. Carry it to the clerk of the papers at
the Flzet, four days before the return, pay gs. 24.
To the freafury keeper 25, on bringing the roll
into court on which the finel judgment muft be
entered, ¢7'g0, it may be proper to give the clerk
of ths judgments two or three days notice be-
fore hand. DBringing up defendant jo0s. 64
To the crver 25, To the fecondary g .

1. Defendant brought up by babeas corpus
from the King’s Bench prifon to be charged in
exscution at plaintiff’s fuit, moved to be re-
manded, upon an affidavit that he was a2 member
of the laft parliament ; and continued fo to the
end of laft feflions ; it appearing by the return
of the babeas corpus, that defendant was taken
by procefs out of B. R. fince the end of laft
{effions of parliament, and was not charged with
any procefs here, he was remanded in order to
movs the King’s Bench to be difcharged from
the actions there, becaufe if the firft taking and
detainer were f/izgal, he ought not to be charged
in execution here. E. 7 Geo, 2. Duttonv. Pitt,
i Baries’s Notes 136.

2. Ruled by the judges in the treafury, that
where defendaat is to be charged in execution

on
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on feveral judgments, there muft be an babess
corpus on every Judgment, M. 19 Goo. 2.
Pettit, and others, v. Molley, 2 Barnes’s Notes

179

How to difcharge a prg'/fmfr Jor waut of ¢
declaration,

I defendant be in a connty gaol, gt a gerti-

ficate from the gaoler of the caufe he is
charged with, and a certificate from 4// the pro-
thonotaries, (for every paintiff may declore in
what prothonotary’s office ¢ pleafes, and is nor
obliged to declare in that prothanotary’s office where
the habeas corpus was figied,) and thereuvon
you get a judge’s fiat, which you file with the
filazer, and he, on your entering an appearance,
figns your fuperfedeas ; or, you may proceed to
tke out 2 judee’s fummons for plaintff to
fhew caufe why the defendant fhould not be
difcharged for want of a declaration, which is
the beft method when the defendant. is in a
county gaol.

N OTELE S

1. Cur’ declared, that where a defendant be-
ing in cuftody is intitled to a fuperfedeas, the
plaintiff cannot detain him by delivering a de-
claration, though the defendant neglects to pro-
cure himfelf to be fuperfeded. E. 13 Geo. 1.
Farmer v. Yenkinfon, Rep. and Caf. of Prafl. in
C. P, 34

2. Defendant

427
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The removal 2. Defendant arrefted by a King’s Bench pro.
to the Fleet cefs and being charged with a capias at anothey
beino feferea YL SR . ) : ) ¥
rodoadon | perfon’s fuit, removed himelf to the Flees ; 1
deliveied.  plainaiff does not declare within two terms, de-
phinif mef fendant may apply for a fuperfedess to C. P, fo
Qeclzre ;n this {5 the practice in B. R. M. 14 Geo. 2. Mad-
Couris > dock v, Flztchery 2 Baries's Notes 299,

ey U

not declateIn
the court of
Kiog’s Bench, (unlels he removes defendant by labeas corpus ad refpond' )

-~
T

and for want of a declaration defendant 1s to be difcharged by this court.—
YW here a ¢zfzndant iz removed affer declaration delivered, the ation maut
nreeeed 1n thet court wherein plaintift deciares, and defendans 1s to be fuper-
b% : ) P

ieced by that court for want of {ublequent profecution, though detained in
cte priton of the other court. J6id.

3. Declaration delivered againit defendant in
he county gaol for Devon on a Swiday, three
days before the end of the fecond term, held
good, and no Jfepzijeceas granted, the Siat. 24
Cer. 2. ¢. 7. not taking in this cafe. AL 16
Geo. 2. Tompgins, ain atteritey, V. Woodley s i
ine tieafuiy.,  Notes the defendant did not
make atidavit, that be did wot receive the de-
caraticn, #sr bad it on the day after ithe
LiATTETY,

+. Dejendant continuing in cuftody after he

ecame {uper{sdabie without applymng for a fu-
perfedeas, plaintft cilcontinued his firff action,
znd after tendering defendant 65. § 4. cofts taxed
on the dilcontinuance, charged him in cufto-
dy with a new writ for the old caule of ac&ion.
Rule ablolute for a fperjedeci on entering a
common appearance, but cifcharged as to cofts.
T. 24 Geoo 2. Peck v, Adass, 2 Baraes’s Notes

23¢.

-y
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5. In ajoint ation againft two, one only ar- Lord chief
tefted, the other abfconding ; plaintiff does not Juttice thought

e . that plaintiff
declare within two terms, but was proceeding ought to be

to outlaw the abiconding defendant, fiperfedeas allowed a rea-
oranted for want of a declaration. 7. 24 Geo. 2. fonable time

Trocy v. Garmficn and another, 2 Barnes’s Notes t© outlaw the
220 ab{conding de-

fendant, but

{aid he has not
fhewn that he ufed all diligence as he ought to have done. Jéid,

How to difcharge a prifoner for not procecding
fo judgment or execution,

O U muft fummons plaintiff to (hew caufe
why a fiperfedeas (b) fhould not be grant- (8) 4ter de-
ed, which (if no caufe fhewn to the contrary) diﬂ‘;““;} the
» . . raraenila
the juage will grant on entering an appearance, ‘Egns e Z
perfedeas, and

N O T £ § notthe filazer.

1. Defendant, a prifoner in the Flees, was
brought to the bar by babeas corpus in order to
be charged in execution at plaintff’s fuit, Ob-
jefled, that plaintiff not having charged defen-
dant in execution within three (¢) terms after (<) Torecinthe
indgment obtained, was now too late, defen- originat.
dant being intitled toa fuperfedeasy and {o held
per Cury,’ and the prifoner was remanded. AL
5 Geo. 2. Robins v. I1gley, 3 Barnes’s Notes 2.63.
— lbid. 280. aliter. — Prifoner not lodging his
Juperfedeas till after an babeas corpus ad fatisfaci-
endum lodged, was charged in execution: Hil.
11 Geo. 2. Clayton v. Stapp, Pracl. Reg. in C. P.
234, S, C.—ln this cafe the prifoner had net -
even ferved the judge’s order for a fuperfedeas.

2. In



Q

The prefent Practice of the

2. In all cafes where a prifoner in the Fleef,
or other gaol or prifon, is difcharged; or order-
ed to be difcharged by this court, or any of the
juftices thereof, by fuperfedeas, for want of pro-
fecution, and fuch prifoner be afterwards arreft-
ed or detained in cuftody by altion of debt
brought upon the judgment obtained 1n the
caufe wherein fuch prifoner was fo difcharged,
or ordered to be difcharged, a common appear-
ance fhall be accepted for the defendant in fuch
action of debt upon the judgment. Rule Hil,
8 Geo. 2.

3. Where a defendant is difcharged (on en-
tering 2 common appearance) out of cuftody for
want of the plaintiff’s proceeding to judgment
within three terms, the plaintiff may afterwards
proceed to judgment, and take the defendant in
execution ; but if the plaintiff has proceeded to
judgment, and the defendant be dilcharged out
of cuftody for want of being charged in execu-
tion within twa terms after judgment obtained,
the defendant’s perfon cannot afterwards be
taken in execution on that judgment. Wrigh,
cdmiiifiratery, v. Kerfwill, M. 10 Geo. 2. 1
Barnes’s Notes 275.~Rep. and Caf. of Praii. in
C.P. 135 S. C.—1bid. 136, Clarke v. Fenner,
M. 10Gee. 2. S. P.—Prafi. Reg. s C. P. 331,
S.C.—1 Barues’s Notes 2796. S. C.

4. Defendant obtained a fuperfedeas for want
cf prefecution ; but before he was difcharged,
plaintiif charged him in execation. Defendant
ordered to be cifcharged with colts, confenting
to bring no Altion. 7. 10 Geéo. 2. Kirke v.
Burrcwes, 3 Baynes's Nutes 273,

5. The three terms allowed a plainuft to pro-
ceed to Lnal judgment, are always waken to be

inclinfive
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inchifive of that term whereof the declaration
is, and unlefs plaintiff proceeds to jinal judg-
ment within the third term, he is too late. Hil.
t1 Geo. 2. Davisv. Hall, 1 Barnes's Notes 279,

6. Prifoner not charged in execution till after
fecond term by accident, yet no fuper[edeas grant-
ed. Hil. 12 Geo. 2. Afiley v. Sutton, Prafi.
Reg. in C. P. 335. 1 Baries’s Notes 281.

C. S,

7. Declaration was delivered in Hilary term The rule Ea-
lat with an imparlance; and in Eafer term fer 8 Geo. 1.
defendant pleaded, and plaintiff demurred to general,
the plea on the firft day of the laft term ; de. PIAINCIAT s to

. . : - roceed te
fendant joined in demurrer, and plaintiff I]Ot}judgmem,

proceeding further to a conciliuin, or otherwife, (i. e final
all laft term, a fiperfedeas for want of plaintiff’sjudgment)
proceeding to judgment within three terms was :;:121“ igr:ﬁ
granted ; which extends only to difcharge defen- cages e pve
dant’s perfon from confinement, the action {till of the term of
remains pending ; and defendant’s remedy, as v.;hic}z the de-
to nonprofs, is feparate and diftin&t from the fu-geai‘i’i:;';:in‘

serfedeas. M. 13 Geo. 2. Huggins V. Bamoridge, 1o plaindif

o prifoner in the Fleet, 1 Barnes's Notes 237.  can fhew it

was out of his
power to proceed fo faft, Defendant fhall take no advantage of the Courd’s
delay ; or in counties where the affizes were held but once a year, it may
be impoffible to comply with the letter of the rule. Zoid.

8. Defendant after judgment was rendered to
the Fleer in difcharge of his bail in Hz/. vacation
latt, and now moved for a fuperfedeas, for want
of being charged in execution within two terms,
purfuant to the general rule E. 8 Geo. 1. nfifting
that the render muft be taken to be of Hil term;
role #if made abfolute, no caufe being {hewn.
7. 16 Geo. 2. Fudge v. Torry 2 Barnes's Notes

261,

Q. Defendant
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q. Defendant a prifoner applied to be dilchar:
ged by fuperfedeas for want of being charged
in exccution within two terms after judgment;

piainiiff exculed himlelf by the delay of a
ca. fa. to tae gaoler 1n due time. But C#7’ held
that to be infufficient; the ¢z. [z. ought to have
been delivered to the {henfi, and the fheniffs
warrant to the gaoler. Rule abfolute for fuper-
(ideas. Hil. 17 Geo. 2. Poole v. Cooke, 2 Baines's
Notes 308.

rc. Within two terms after final judgment,
plaintiff, inftead of charging defendant in
exzcution, charged him with a declaration in
an aftion of debt on the judgment. Cu’
held this no canfe againft a fuperfedess, which
was granted. Hil. 18 Geo. 2. Childs v. Prows,
l5:d. q10.

11. Where a prifoner in the Flees is intitled
to a fuperfedeas, for want of proceeding to findl
judgment within three terms, vide ibid. 300.

12. Declaration, judgment and execution
acainft a prifoner fet afide, (with cofts) as 7rse-
galer, being all fubfequent to the time of de-
tendant’s being {uperfedable and his application
for a [uperfedeas. Hil. 29 Geo. 2. Webb 4.
Dorwell, Supplement to 2 wol, Barnes's Notes
P. 51.

13. A prifoner in the Lleet being brought in-
to court, by a babeas corpus ad [atisfaciendum,
to be charged 1n execution on a judgment ob-
tained by plamtiff, infifted vpon having been
fuperiedable for two years paft. Cur’ remanded
him  wzacharged in execution, but detained at

others fuits. 7. 24 Gea. 2. Peunington v. Welch,
2 Barizs's Notes 310,

4. A
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14. A prifoner is wrongfully detained in
cuftody from the time he becomes fuperi_uable
for want of proceedings againft him; and the

court on application will “order a [aperfedeas.
Vide Gibbs v. Tupiginy de Maily, T. 24 & 25
Geo. 2. 2 Bernes’s Notes 32.2.

Additional N O TES relating to prifoners.

1. In an action of debt againft 4. and B. two Time to de
obligors on a jeint bond for | payment of Money, claic.
A. was arrefted and in prifon, but B. abfconding
could not be arrefted, and therefore pLuntl"F
proceeded to the exigent in order to outlaw him;
and now, two terms being near expired, plam-
utf moved for time to declare, in regard B.
could not be outlawed before the end of the
term, but denied. Hil. 2 Geo. 2. Fifber v, Incker
and anothery, Prafi. Reg. in C. P. 327.

2, Declaration againft a prifoner delivered on
the fifth day after laft term, <iz. Afonday 12th
June, the term ending on Weduefday 7th Fune,
and good, it being the conftant practice to have
four intire law-days to deliver declarations againft
prifoners, and give rules to plead ; and as Sun-
day was the fourth day, a rule could not be
aoiven on that day, but might on the Aondev.
M. 5 Geo. 2. Walker v. Hilton, Prell. Reg. in
C. P 328.

Plamtlff obtained a treafury rule, to thew
caul'e why he fhould not have time to declare
gt Ailardyce, who was in cuftody 3 Bighie
ablconding, plangff was proceeding to out-
lawry againft him. Rule abfolute, without
pILJUd]C(_ to defendant Allardvee’s application
or a fuperfedeas. T, 256 26 Geo. 2. Linth-

You. L. I f E



£132 The prefent Practice of the

waite V. Bighie and Allardyce, 2 Barnes's Notes
32 3 -

Duta prikoner  I. 1f @ man be in cuftody upon a declaration
irregelarly  grreguiorly delivered, the plainuff fhall not be

charged with ¢ Jiberty to charge him with a new declaration,
2 declaration

mutt complain ! unlefs he be in cuftody at another perfon’s {uic.
before judg- . 6 Geo. 2. Kiig v. Bofweld, Prad. Reg. in
ment. A4 8 CL P, 328,

G 2. C':::;E:r

7. Lzzy, 1054, 523

ﬂl

2, Defendant, whilft at Iarr:re, was ferved with

a copy of procefs, with notice to appear, but
before declaration became prifoner in the Fleet,
plaintff entered an appearance, according to
che ftatute, left a declaration in the office, and
gave defendant notice thereof. Declaration and
e fubfequent proaeedmﬂ's fet afide, there ha-
ving been no method to charge a prifoner with a
declaration, but by babeas corpus, till the ftatute
et (#73l%am the Third, The declaration fhould
Lave been delivered at the Fleet. Hil. 20 Geo. 2.

Prizze and cthers, v. Asere, 2 Barnes’s Notes

3- Delendant was a prifoner in the county gaol
for Devoil, charged by the prefent and other plaln—
1i5s. Plaimiﬁ' diicontinued his action, and paid
c m,.:':, and then lerved a copy of a common ca-
2iid w.t‘l notice to appear, on defendant in cuf-
tolv, entered an appe.rance for defendant ac-
cording to the ftatute, left declaration in the of-
me, N :‘1 cave notice thercof to defendant, and
for want of a plea {igned ]udf“menr and exccuted

et facias, +1d held regular ; plaintift, {ince the
act 10 Brevent vexatious arreﬁs, having no other

Vay of crarotny defendant with a common
Capiss
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capias than as above; the notice of the declara-
ticn was dated 2§ Fanuary, to plead within
eicht days; and the judgment figned 5 Feb.
Objelted, that the judgment was figned a day
too foon, but over-ruled. The words of the
notice are not, from the day of the date, but
from the date, which is the delivery.  Rule dif-
charged. This cafe differs from Pryme and
others v. Muoore, lalt Hilary term, where de-
fendant was arrefted wben at large, and became
a prifoner 1n the Fleet, before, declaration(a). () Vide 2

7. 21 Geo. 2. Plume v. Dingle, 2 Barnes's Notes Bf”"ff-f
314 Notes 313

1. Plaintif had two different caufes of action Superfedeas
aoainft defendant, one as admuniftrator, the
other as affignee. Defendant was arrefted at
plaintiff’s fuir, as adminiftrator; but in the
title of the affidavit for bail, adwinijirater was
omitted, though put into the writ, detcndant
remained in cuftody for want of bail.  Plaintiff
did not declare as adminiftrator, but made 3
new affidavit of his other demand as affignee,
and delivered a declaration indorfed for bail.
A fuperfedeas granted in the firlt caufe, the af-
fidavit being a nullity, but the arreft 1s not void
in the fecond caufe. Hil. 8 Gee. 2. Abdy, ad-
minifirater, againft Hepkins, wisow 5 Aoady, af-
Signee, &Ge. v. The fame. i, _

2. Defendant fuperfeded on an wrregmar exe- Alter [uper fo-

. \ . aea; nfued,
cution, but before the ruie was drawn vp plain- thosgh before
tlﬁ‘ 10(.]%3(1 'With the ﬂlefiﬁ‘ d fﬂf::z?.f ﬂd f'é’fpﬂf’." allowance,

plaintifl fhall
not charge defendant with a ne<v declaration, and 2, if after at liberty by
a fuperfedeas cefendant may be arrefted ? Cur? as to this divided, ard 0 1o
rule was made. J4id. 1 Barnes's Notes 261, 273, Afterwards held, thet
whete a prifoner is fuperfeded he cannot be held o bail for the o/ caule of
action, 2 Barmes’s Notes 315, 322,
Fia dendum
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Genduin againit defendant,  Cur’ ordered defer-
dant to be difcharged, for he ought to have the
full benefit of the rule, and be allually dif-
charged before any new charge againft him by
the fame plaintifi. 7. 8 & g Geo. 2. Calvers
Y. G.»Hdnrr’ Prafz. Reg. in C. P. 332.
Application for a fuperfedeas, and to be

Gif hill'ﬁ't.d on the Lords act inconfiftent. Hi,
I Ges. 3. Pouler v. Salmen, 1 Barnes’s Notes
258,

- icapes After a vo]untary efcape gaoler cannot retake

ld‘i[OﬂLI‘. 1 Bi:r 7iES 5 Nﬂ?fﬂ' ’2,69

Pritemeron2 A prijoner in the Flee? on a capias utlagatum,
caal 2% on motion difcharged on affidavit of plaintiff’
~ed,  death, and that on fearching the proper offices
at Dc_.m;j Cerzazens, no admimftration appeared

have been granted, or will proved. A 6

Gea. 2. Fuzftaffe v. Darby, 1 Barues's Notes

259,
et =t Plamtif bro 1ght his action in an Inferior
o E i courty, and held defendant to bail.  Plaintiff af-
en cenzeard torwirds removed the proceedings into  this
brozghi 0y cnurt by cortrart s defendant difcharged on

t:*:fri:'zg i COMITON appearance, by the opinion
2 Thevwee of toree wdges [a) contre Lord Chief Juftiee
forin.ontaat
the cmsizeari havinT been brosght by p’amu&' to remove his own ac-
¢i-n he has It bis baill The prallice is the fame in civil as in criminl
cafs, SWaere deendant biings @ efirac: to remove an inditment into
the Sty Bonch, the BT s cuntinucd s but where the certiorari is brought
by che profecuter, tie ol @5 diftherged.  Cro. Fac. 363, Beflon and
P:lee 2 Eoed laoned 8370 Crifp agamﬁ: Smith ; the certiorari 1s ad-
mied to beorezolar, Soe by ot ﬁlqlnri‘}'l*a: relinvuithed the bail in the infe-
rior ¢ours. Ele has ol bail b:.-' 5 cwa 2@ Deferdant cugat to be protedted
a23int verauen, and fiem being harralled, 2hid.

U
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Willes (a). 7. 28 Geo. 2. Keeling v. Elliott, (2)His Lord-

S:»:pp!ef;z?;zt 10 2 vol. Barnes’s Notes, p. 49. thip compared

this cale to a
dlﬁ:ontlnué{lce a plainuft may by fettled practice, after holding a defendant

to bail, difcontinue his altion, begin d¢ mwo, and hold defendant to batl
apain ; plaintiff ’s being liable to payment of cuﬁs on a difcontinuance, does

oot matenially vary the cafe. fb:/d.

Superfedeas oz putting 11 good bail,

(\ EORGE the {econd, &¢c. To the thenff
\_X of London greeting. Whereas C. R. is de-
tained 1n our prifon under your cuftody, by vir-
tue of our writ returnable before our juftices at
[Veftininfier, ov, &c. {the return] to anfwer ¥, M.
in a plea of trefpafs, and alfo in a plea of tref-
pals on the cafe, to the damage of the faid 7. ot
106 /. and becaufe it .lufhcmndy appears to our - faid
juftices at Weftminfter, that the faid €. hath ap-
peared in our faid court, and found {ufficient
bail to anfwer the faid 7. in the plea of trefpafs
on the cafe aforefaid ; therefore we command
you, that if the faid C. is detained in our faid
prifon under your cuftody by occafion of the
faid action, aed no other, then you permit
him to go at large, as you will anfwer the cons
trary at your peril.  Witnels, &,

A {uperfedeas to a fleward of a liberty,

EORGE the fecond, &c. To
chief fteward of the liberty of Bury Sr.
LEdmunds in the county of Suffolk, greeting.
Whereas by our writ we commanded our fthe-
nft ot Suffolk, that he fhould take 7. M. gent.
if he might be found in his bailiwick, and

Fto- Keep
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keep him fafely, fo that he might have his body
before our juflices at ZVqﬁmm er at a certai
day in the faid writ {pecified, to anfwer R. §.
efg; in 2 plea of trefpafs, and alfo in a certain
plef.. of trefpsfs on the cale upon promife, to the

¢amages Uf th fud R. ot —— pounds, and
you, bj virtue o: 2 Certal) Warrant upon our
aid writ by the fheril of the County atorciad
he..._bpc*l Girectcd £o vou, took the {a Idj” with-
in the faid iberov, and _Lz‘l detain him in our pri-
fon under your cuifody; ¢ becaufe the faid .
after the tzking aferefsid, found fufficient bail
E=tore our {. dd jaitices at Fefimmjier, to anfwer
the f2id R. in the pleas aforefaid, therefore we
command vou, that it the faid 7. by the occa-
{ion aforefaid, and no other, 1s detained in our
prifon under vour cuftody, then without delay
you caufe the {2id 7. to be difcharged out of

the fame prifon, and permit him to go at large,
Vv itnefs, &

« ~y Ir--l-'l

P ]

Superiedeas o enicriiag a comiion apfearance.

FCRGE the fecond, &Z¢. to the fheriff
G of — greeting. W hereas A. B. 1s de-
tained in our prifon under your cuftody, by
virtue of our writ of capias iffued out of our

court before our ] itices at I Q/}miﬁﬂﬁ return-
able betore cur {aid juftices on, &', [1he return]
to aniwer C. D. in a plea of trefpafs, and alfo
in a certain plea of trefpals on the cafe upon
premife, to the damege of the faid € ——
pounds whereby —— pounﬂs bail was direfted to
be teken : But becaufz it fufficiently appears to our
{aid juftices at Weftminfler, that the faid 4. has

4p9car,.d by 7. P. his attorney, to anfwer fth;l:
al
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faid C. in the plea aforefuid, we command you,
that if the faid 4. be detained in our prifon un-
der your cuftody, by virtue of the faid writ, and
for no other caufe, that then you {uffer him to
go at large, as you will anfwer the contrary at

your peril.  Witnefs, {c.

Superfedeas for acant of an afpdavit of the
debt, and indorfement cn the back of the
declaration, &c.

FEOQORGI the {econd, &¢. to the warden

of our prilon of the Ileer greeting,
Whereas /7. P. in the term of the Holy T7inity
laft palt, [if delivered 1 the vacation infert the
day] was charged in our {faid prifon under your
cultody, with a copy of a declaration at the
fuit of 7. A7, in an ation of debt upon bond
for the fum of . ‘But becaufe it {uffici-
ently appears to our joftices at #/efiminfier, that
no affidavit that the faid plaintiff’s caule of ac-
tion amounted fo ten pounds or upwards was
firft made and filed 1n the proper prothonotary’s
office, nor an indorfement made by the faid
prothonotary or his deputy upon fuch copy of
the declaration, fignifying the {fum of money
which fhould have been {pecified in fuch affida-
vit, according to the late rule of court made for
that purpofe, and becaule the {aid /7. hath ap-
peared by his lawful attorney to aniwer the faid
¥. in the plea aforefaid, we command yaou, that
if the faid 7. be detaiped in our faid prifon
under your cuftody, by virtue of the faid de-
claration and for no other caufe, that then, ¢,
as before,

Lty Superfedeas
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Superfedeas for want of declaring i fao
caufes.

EORGE the fecond, &c. to the thenff
Of ————— greeiing. VWhereas 4. B. 1s de-
tained 1n our prifon under your cuftody, by
virtue of our writ of capias, returnable before
our juftices at effwinfter, oo, 5c. [the return]
to anfwer C. D. in a plea of trefpafs, and alio
in a certain ples of trefpafs on the cafe upon
promife, to the damage of the fad C. 30/
whereupon balt for 20/ was direfted to be
taken s and whereas the {aid 4. 1s alfo detained
! o'uri :d vrifon under your cuftody, by vir-
e of znother writ of capias, returnable before
our {ar: ;uftices at IV eftisinfier, on, &c. [1he te-
tur af t> apfwer K. F.in a plea of trefpafs, and
alfo in z cortain plea of trefpafs on the cafe upon
proiniie, to the damage of the faid E. of 50/,
whercupon bail for _foZ as direted to be
2ken: But becaufe it iufﬁmently appeareth to
our {sid juftices at Feffuuifier, that the faid
A hath appeared in our court betore our faid
juftices by 7. P. his attorney, to anfwer as well
the {aid C. as the faid E. in the {evera]l pleas
aforefaid, and that the faid C. and E. have not,
and neither of them hath proceeded to declare
ammf’c the faid 4. in due time after his commit-
ment, purfuant to the rules of our court of
common pleas at Wegflminficr, therefore we
command you, that if the faid 4. be detained
1n our prifcn under your cuftody, for the caufes
aforeluid, tr. g5 before, Witnels, 9.

Superfedeas
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Superfedeas for avant ¢f profecution,

[EORGE the fecond, & ta the fheriff

of the city of Canterbury greeting.  Where-
as by our writ we commanded our late fhenff
of the city of Camterbury, that he {hiould take
A B. it he fhould be found 1n his bathwic, and
keep him fafely, fo that he might have his body
before our juftices at #7effniii-ffor, from the day
of, Z¢c. in the year of our reign, to anfwer
C.D. in a plea of trelpafs, and alfo for 20l
of debt upon demand; and the {aid A. B. by
virtue of our faid writ was taken, and is now
detained in our prifon under your cuftody ; yet
becaufe the {aid C. D. hath in no manner hither-
to proceeded 1n the faid pleas againft the faid
A B.and the faid /. B. hath by R. S. his at-
torney appeared in our court before our juftices
at Vefiminfler, and is ready to anfwer the faid

C. D. in the pleas atorefaid ; we therefore, .
as before.  Witnels, e,

Superfedeas for want of plaintiff’s {roceed-

g to judgient.

EOCGRGE the fecond, &¢. to the fhenft

I of grecting, Wheteas 4. B. is de-
tained in our prifon under your cuftody, by
virtue of our writ of capiss, returnable before
our juftices at Weftminfier, on, &c. [the rveturn]
laft paft, to anfwer C. D. in a plea of trefpafs,
and alfo in a certain plea of debt upon demand
for 40/, and whereas the faid 4. afterwar;ls,
that

441
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that is to fay, cn the ——day of laft
paft, was charged with a declaration at the fuit
of the fzid C. in the plea aforefaid : But becaufe
it appeareth to our jultices at ZVefiminfter, that
the {aid A. hath appeared in our court of Com-
mon Pleas to anfwer the faid C. in the plea of
debr aforefaid, and that the faid C. hath not
proceeded to judgment againft the faid 4. with-
in three terms after delivery of the faid dech-
ration, as required by the rules of our faid

court, we command you, e as ovefore.
Witnefs, &

Superfedeas for not  charging defindant iy
execution.

{\ EORGE the fecond, &¢. to the warden
1

of our prifon of the Fleet, greeting,
V¥hereas . D. on the day of Fune 175~
rendered himielf to our faid prifon of the Fleer,
before —— efg; one of our juftices of our
court of the bench, in difcharge of his bail, at
the fuit of 4. B. for pounds ; and becaufe
the {aid A hath not proceeded to charge the faid
C. in execution within two terms next after

;udgment obtained, according to the rules of
cur {aid court of the bench, we therefore com-
mand vou, that if, &, Wimels, &,

Superfedeas



Court of ComMon PLrzras, 447

Superfedeas for want of froceeding to judy-
ment and cxecution at the fuits of feveral

p/ﬂf 11t {ﬁ ;.

EORGE the {fecond, &5¢c. to the warden
of our prilon of the Ieet, grecting,
Whereas 1t has been certified to our juflices of
our court ot the bench at Weffuinfter, that
A. B. was committed to our {mid prifon of the
Fleet for want of bail, upon our writ of babeas
corpus, at the {uit of C. D. in a plea of trefpafs,
and allo 1n a certain plea of debt upon demand
for ~—— pounds, and on the ~—— dav of
175—. was charged with a declaration at the
fuit of E. F. in a plea of trefpafs on the cafe for
——— pounds; and on the —— day of the
{ame month, was charged with a declaration at
the fuit of the faid C. in a plea of debt for 40
and alfo on the —~ day of —— then next fol-
lowing;, was charged with another declaration at
the fuit of G. H. in plea of trefpals upon the cafe
for —— pounds 3 and for that it appeareth to
our faid juftices, that the faid C. and E. or ei-
ther of them, have not proceeded to charge the
faid 4. in execution in due ume in the faid caufes,
or either of them, according to the rules and or-
ders of our faid coust; and alfo for that it ap-
eareth to our faid juftices, that the faid G. hath
not in due time proceeded to judgment againft
the faid 4. in the {aid caule, according to the
rales and orders of our faid court 3 and becaufe
the faid 4. hath appeared in our faid court by
his lawful attorney in the feveral actions afore-
faid, we therefore ccmmand, ¢. as before.

Habeas
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Habeas corpus cum caufa, azd procedendo,

Writ of habeas corpes is ufed for two pur-

poics: Firft, to remove caufes from infe-
rior courts, to be determined in this court.
Secondly, to remove the body of a defendant
out of any other prifon to the Fiees.

No writ of hbabeas corpus, or other writ
for the removing a caufe out of any inferior
court, fhall be rec ceived or allowed by the judge
or officer to whom the {ame fhall be delivered,
(but he may procead in fuch caufe as if no fuch
writ had been delivered to him) except the writ
be delivered before the jury which is to try the

iffue have appeared, and one of them be {worn.
S,al. 43 ]_',_,;,.-_, c. 5

By Stat. 21 Fac. 1. ¢.23. no wnit of babeas
corpus, cerlicrari, or other writ to remove any
zrion commenced within any city, liberty, €.
fhall be allowed by the fleward, judge, 3¢, of
fuch court, unlefs delivered before iffue or de-
murrer joined 1n fuch cafe, {o as the faid iffue
or demurrer be not joined within fix weeks after
arreflt or appearance of the defendant to {fuch
action or {uit; and 1f any action commenced in
fuch court of record in any city, liberty, &,
fhail be removed by any writ or procefs, and
arrerwards he remanded back by writ of proce-
aenio, or other writ, then the faid aétion fhall
never afterwards be removed or ftayed before

;rua;n ent oy any writ out of any court what-

102VeT.

And if ia any action or caufe not concerning
freenoice inheritance, title of lands, leafe or
rent, commenced in any fuch court of record,

it
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it thall appear or be laid in the declaration, that
the debt, damages, or thing demanded doth
not exceed £/ then fuch action fhall not be
ftaid by any writ whatfoever other than writ of
error or attaint.

But this act is only to extend to fuch courts
of record in cities, liberties, &¢c. and for {o
long time only as there fhall be an utter bar-
rifter of three years ftanding, fteward, J¢. or
judge or recorder of fuch inferior court, or af-
fittant to fuch judge of the fame inferior court,
as thall not be an utter barrifter of that ftand-
ing, and not of counfel in any action 1n fuch in-
ferior court.

The practice of ill dehigning people in time
rendered ineeétual this aét; for a vexatious de-
fendant fued in an inferior court for a debt un-
der /. would fet up a fictitious action againtt
himfelf for a pretended demand above 5/ and
then bring a habeas corpus cum caufe, which
would take in both actions, and by this means
the fmalleft action was removed 1nto a {uperior
court, whereby an honeft but poor plaintiff has
been neceflitated to fubmit to the lofs of his
demands, not being able to Dbear the expence
of fuch fuperior court.

But by the Szaz. 12 Geo. 1. the judges of fuch
inferior courts, as are defcribed 1n the Szat. 21
Fac. 1. may proceed in fuch alhions, e, as
are therein fpecifizd, which appear or are laid
not to exceed 5 /. although there may be other
aftions againft fuch defendants wherein the
plaintiff ’s demand fhall excecd 5/,

44.5
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OF remcving a piafaner to the Fleet,

EF a prifoner in cuftody of any fheriff or gaoler
x charged with procefs out of the King’s
Bench or Exchequer, and not with any procefs
car of this court, be minded to be turned over
to the Flzet prilon, he muft procure himielf to
be charged with fome procefs out of this court,
before he brings his writ of babeas corpus, that
he may be returned charged therewith, other-
wife he cannot be turned over.

Coizcerning the #eturns of an habeas corpus.

Liaheas corpus cum caufa ad faciendum
recipiendzin, CireCted to any fheriff (other
than of Londsn or M:ddlefex) 1s not to be reture-
able fmzngiaié or in the vacarion, but at a day
certain in couri in the term. Rule M. 1654,
[. 1.
But an babeas corpus direted to the theriffs of
on or Midalejex, may be granted 1n term or
vacanion time, reiurnable immediately,  Sawme
2 aid 5. .
And in cales of bebeas corpus returnable im-
meciately, the theriT ought to make his return
|

N e -
F RIS

'amﬁiday that the writ 1s delivered, and to
bring the body immediately, as required by the
writ, without permirting him to wander abroad
by colour or pretence chereof.  Same rule and

— -

- g’

fﬂéi .

And where a writ of Faless corpus is directed
to a fhriff, werden of the Fleet, marfhal or
casliir, thue prijoner 15 to be crought in cuftody
i

according
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according to the writ at the day limited, with-
out being permitted to wander, {G¢, Same rule
and [l

[t.upon a babeas corpus the prifoner is return-
ed charged with procefs out of the King’s
Bench or Exchequer, and with procefs out of
the Common Pleas, he may be committed with
thele caufes. Same rule and [ef7’.

If upon a babeas corpus cum caufa the prifo-
ner be returned charged with a procefs out of
the Common Pleas, though it be returnable at
2 future day, he may be committed with this
caufe.  Same rule and [efd.

All writs of babeas corpus retusned in court,
muft be mace returnable at a day cerrain, Rule
1654, Hil. 13 & 14 Car. 2.

Writs of habras corpus direfted to the inferior
courts of London, Weftminfter, Soutbwark, and
other courts within five miles of London may
be returnable immediately. Rule Mich. 1644.

- Jeit, 11, Rule Hil. 1386 14 Cer. 2.

Bazl on habeas COTpus.

I bail be taken in the abfencc of the plaintiff

or his attorney, the {fame is to be taken de
bene ¢ffe 5 and if, on notice in writing given to
the plaintiff, or his attorney, of the names and
additions of the bail, the time when and before
whom put in, no exception be taken within
twenty days, then upon ocath made of {fuch
notice the Dbail is to he delivered out to be
fled. Rule AL 1054, o7 11, Hil 1389 14

C:Z.-“. 7

If
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