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THE PRESENT

PRACTICE

OF THE

Cotrt of Common Pleas.

HE court of Common Pleas is the
King’s Court, now held in Weftmin-
frer Hall, but in ancieit time it was
moveable, as appears by Magna
Charta, cap. 11. Upon the granting of which
Charta by Henry 1L the court of common pleas
was fettled in a place certain, viz. at /W eftminficr,
and therefore all the writs iffuing out of this
court fince the granting of the above charter,
are made returnable thus: ¢¢ before our juftices
“ at Weftminfter,” whereas before the party was
commanded to appear corain me vel jufliciaris
meis, without any addition of any place cer-
tain.

- This court is the lock and key of the common
law in common pleas, and therefore called the
Court of Common Pleas, for in this court all com-
ion or civil pleas, as well 7eal, as perfonal and
mixt, are tried, according to the {trict law of the
kingdom ; and by Fortefcue, cap. 5o. it feems

to have been the only court for real (a) caules. ) Agtions

real are fuch
aflions whereby the demandant claims title to any lands or tenements, rents
or commaons, in fee fimple, fee tail, or for term of life. Every altion real
is cither pofeffiry, i.e. of his own poffejion or feifin; or ancefirel, i e of

the feifin or poffeffion of his anceflor.  Co. lib. €. fel 3.
Vor. L B In
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(ﬂ/ Mons  In gl por rfonal (a)and mixt (5) aftions, this
court ard [ e CCurt ¢t Kiig’s bench have a con-

o chattels, or damage for them, or damages for wrong

done 1o hus per'en, and 1= properly tnat “which in the civil law is called

£3:m in perowam, which 15 broeght agairlt him who is bound by covenant
o~ ;:

or difzalt o give or grant any thmg. Terms of the Laww, fub tit. 4Gious

Fivione (4) A mix: altion is 2 {furr gwen by the law to recover the

thing damandﬁd. J damages for the wrong dene 5 as in aff of novel diff.

wihich writ {if the aiffaifor make 2 feoffnent to another) the diffuifee fhall

have zoent :;:E uizifor, and the fecfize, or other ter- enant, and thereby
iil recover hus feil:

his {etfin of the land, and his damages for the melne profits,

azd for the wrohg done him. And fo 15 an a&ion of =vafie and guare im-

+2¢. But an allion of defirue 15 nst called an aClion mixt, although by it
1

n
the thing with-heid is demanced, and fhall be secovered if it may be found,
F-‘ L

nd Gimag s ior the with- holding 5 and if it cannot be found, then damages
for the thing #nd the detatning.  Bat fill an alior e! detinue s called only
er 2luen fer unal, becaufe It Thould be brought only for goods and chattels
cI Cizriels.

The jurni{diction of this court is general, ex-

tending itf{clf throughout cll Enoland.
) ASIAn All actions {¢) in this court are general

{c} A&ion 1z ctions {¢) ! dre  2¢1 IY

the form of 2 Urounisd upon onginal writs 1ffu1r-fr out of
g“‘“ﬂ by (_ ncery, and rets 1maole In this court, where-
= =R gpon pl.ilmlf: proceeas cither to arreft defen-
:an Etrh,‘_ﬂf""Gemt3 outlaw, or ferve him with a copy of the
of debe, &2, proceds.- -*-th tois court may hold plea on at-
racitisin fachment of privilege, iffuing originally out of
this court, at tihe jwit of attornies or other of-

i i

_oe o flcers of the court intitled to the privilege there-
rizht of profe- OL.—— Ao on or iginal bills (d) ugainlt fuch at-
cating 10 Jads - TCTRIes OF otner odicers Intitled to the privilege
n'.t:::'.: T.rar.

ne A3z of jus profequendi in jadic. quod alicut

B Zny C
c:cetar. (a’} Thee b is are e nature of pettions to the coust, and
exprels either the gricvarce and wrong which the plintid has fuffered by

ie defendant, or el fome f2ui oy him committed againft fome law or
{tijuie of the rear.
of

re
d

T W TR O R A I
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of the court; alfo on original bills filed &ga'in{"c
members of parliament. Fide 12 & 13/, 3.

cap. 3.—-Alfo on writs of Habeas Corpus cum () Cortic
e ‘ ) Cergs
caufa, or Certiorari (a), removing a caufe out of

: _ *rari is a writ
inferior courts of record. — On writs of Re- that lies to re-

cordari facias lognelem [b), Pone (c)y Accedas admovea record
curiam (d), or writs of falfe judgment (), re- ‘nto 2 luperior

) . : court trom an
moving caufes out of inferior courts ot afinferiomm
record, of record,

where the par-

ty fuppofes he miay not have equal juftice doste him.  (4) Commonly
called a refals; taking its name fiom the firft fyllable of each word in the
name of the writ, wiz. Recordari facias bguelam.  "I'his writ js to remove
a caufe out of an inferior court not of record, as a ceurt of ancient demefne;
hundred court or county coort, into the King’s bench or common pleas.
See F. N. B. 50. 4. () Pone is a writ by which a caufe depending in
the county court is removedl into the court of common pleas. (4. This
writ lies to remove a caufe out of a court bason into the court of coma
mon pleas. (e} If 2 falie judgment be given in a court not of record, as in
a county court, hundred or court ba:on, the party injured m2y have a writ
of falle judgment returnable in the common pleas.

The court of common pleas punifhes its
own officers and minifiers, and all other perions

ouilty of contempts againft the rules and crders
of the court.

This court conlifts of a chief juftice, called
the Lord Chicf Fuftice of the Common Pl:as, and
three puilne judges, who, as well as the lord chief
joftice, are created by letters patent, (f) and (/) Their pas
are as 1t were 7nffalled, or placed upon the tents i€ guam-
bench by the Lord chancellor and Lord chief juftice f_’;}f iife
of the courty as appears by Fortifcue, cep. 51.°
who exprefles all the circumftances of this «wd-
mifion,

The reft of the officers of this court are
thefe .

The cuffos brevinm, who is the chief clerx or
principal officer of - this court; and helds his

B2 place
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place by grant from the crown, and may exe-
cute his olfice by a deputy.

Three prothonotaries, who hold their offices
for their refpeltive lives, and are admitted by
the chief juftice for the time being.—Three
clerks of the judgmients, namely, one belonging
to, and appointed by each prothonotary. —
The three clerks of the dockets, namely, one
belonging to and appointed by each prothono-
tary.— The three clerks of the reverfals, name-
ly, one belonging to and wverbally appointed by
each prothonotary.—The clerk of the treafury,
who holds his place by paere/ appointment
from the lord chief juftice.—Three clerks of
the jurats, or under clerks of the treafury, are
admitted by the lord chief juftice for the feveral
counties, cities, and towns in their refpective
divifions, and hold their places for their refpec-
tve lives.—A treafury keeper.—Seventeen fila-
zers, who (except the filazer for Monmonth)
are appointed for the feveral counties, cities and
towns 1n their refpective divifions, by grants
from the chief juftice for the time being, to
hold their {aid offices for their natural lives as
their freehold.-—A clerk of the warrants, inrol-
ments and eftreats. 'This officer is appointed
by the lord chief juftice —Clerk of the effoins
15 1n the appointment of the lord chief juftice,
and has ufually been granted for life.—Clerk of
the juries. This office is in the gift and somi-
nation of the cuflos brevium of this court.—
‘T'he return office, and office of inrolment of
wits for fires and recoveries, is in the nomination
of the three puifire judges of the court, by vir-
tue of a ftatute made 23 of Eliz.—Clerk of
the King’s filver; this officer is appointed by

the
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the lord chief juftice of this court.—A chiro-
grapher; this officer holds his place by letters
patent from the crown: he appoints a fecon-
dary to officiate in the faid officey there is a
regifter and recard-keeper belonging to the faid
office, and the chirographer appoints certain
clerks for the feveral counties in Ewngland.—
Exigenter ; guere, by whom appointed.—Clerk
of the fuperfedeas to the exigent. The prefent
clerk is Mr. Robert Morris, who was admitted
into the office by grant or deputation from his
father Mr. Henry Morris, to hold to him and
his heirs for ever.—Clerk of the outlawries is
incident to the office of his Majefty’s attorney
general, and always executed by fome perfon
appointed by the attorney general for the time
being.—~The feveral offices of the prothonotary,
fecondary, clerk of the judgments, clerk of the
dockets, exigenter, clerk of the juries, filazer,
and clerk of the reverfals for the county of
Monmouth, were by King William 111. by letters
patent under the great feal, granted to Francis
Gwynn, Efg; who, or his reprefentative, exe-
cutes the fame by deputy.—Seal office; the
moft noble Duke of Cleveland is feifed in fee-
tail of this office, which he executes by deputy.
—Clerk of the errors; this officer is nominated
by the lord chief juftice for the time being,
ufually wverbally, to hold during the pleafure of
the chief juftice.—Judges clerks.—The office
of aflociate at #ift prius in London and Middlefex,
15 in the appointment of the lord chief juttice.
The office of affociate for Lowdor and Mid-

dlefex hath been generally granted by parol,
to hold during pleafure only.—The office of
marfhal at #iff prius in London and Middlefex,
s in the appointment of the lord chief juftice,

B j and
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and has been time immemorial granted by parol
appointment, to hold, during the pleafure of
the lord chief juftice.—Cryer at #aifi prizs In
Londsn and Middlefex; this office is in the gift
of the lord chief juftice for the time being,
and hath been ufuully granted by parel ap-
nointment, to hold during pleafure. — Chief
proclamator, Heicage Welker, Efg; hereditary
proclamator of this court, granted to Foon
[Valker, Efg; the office of marefchal proclama-
tor and barrier of this court, with all fees, (.
t0 hold to him and his heirs for ever.—There
are four perfons who act as cryers of the court,
ore of which is alfo court-keeper, and another
porter of the court, which cryers, court-keeper,
and porter, are deputies to the chief proclama-
tor. The cryers, and court-keeper, and porter
of the court are appointed by deputation from
the chi<f proclimator.—Warden of the Fleer;
he is appointed by ltters patent to hold during
pleafure.~—Clerk of the papers and rules of the
Flze prifon; this officer holds his place by
gr.nt or appeintment of the warden of the
Flect —There are two tipftaffs attendant on this
court, who asre admitted by deputation from
the warden of the Fleet.—Commiflioners for
taking cficavits concerping matters In this court,

sefe commiffioners are appointed by the judges
of this court, or any two of them, whercof the
chief jufiice 1s to Gz one.  Stet. 29 Car. 2.
cbep. 5. [ 2. Commiflioners are alfo appoint-
ect in the fame manner for tiking bals in any
;uit in tius court, Vide 4 W. & M. cbap. 4.
“ T
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Obfcrvations on the Returns of Wrats,

L L writs iffuing out of the common

pleas, grounded upon original writs out
of chancery, muft be made return.ble on gene-
ral return days, as on the morrow of the [icly
Triity; but writs of attachment, of privikge
and writs fublequent thereto, and writs ground-
ed on bills filed againft attornies, and {uch of-
ficers of the court as are inticled to the pri-
vilege thercof, or members of the houfe of
commons, writs of habeas corpus, prohibitions,
&c. mult be made returnable on, and have
continuance to a day certain in fall term, wiz.
as on Fiig.ynext after the morrow of the Holy
Trinity. But care mult be taken that they be
not made returnable on any of the following
days, which are dies non juridici, vez. the teaft
of the purification in [ilary term, afcenfion
day in Eafter, and the fealt of St. fobu the
baptift, if 1t happen n Trinity term, unlefs it
be the firft day of that term.

There muft be at leaft filteen cays between
the tefte and return of all original writs return-
able 1 this court, and between the tefte and
return of all erdinary writs fued and procured
upon the fame, except where altered by the
tollowing alts of parhament.

An attachment of privilege, at the {uit of an
attorney, muft allo have htteen days between
the tefte and return.

In all actions of debt, and other perfonal
actions, actions of gjectione firize for lands or
tenements, atter 1ffue jomned to be tied by a
jury, and after any judgment had or obrained,
there fhall not need to be hiteen days between

B 4 tie
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the tefte and return of any writ of wvensre facias,
babeas corpera juratorun, or diffringas juratores,
writ of fieri facias, or writ of capias ad [atis-
faciginduin, and the want thereof {hall not be
affigned for error; but not to extend to any
writ of capias ad [atisfaciendum, whereon an
exigent after judgment is to be awarded, or to
a capias ad [atisfaciendum againft the defendant,
to make tne bail liable. Stat. 13 Car. 2, ¢ 2.

/87
o) Prosef Procefs. (a)
are the wrifs
ard frecells .
that go forth Of ﬂllﬂg oUut }51" OCL_’/},
upen the origi- ‘
zf. Vid .
;rm“;:f;e C./i’ PIAS ad refpondendum.) Make a prcipe,
lew, tit. Pre- . Which you muft fuit to the nature of your
7 aCtion, according to the following forms.

(A) A pracipe for a common capias in tref-
pafs, where bail is not required,

Middlefex. CA PIAS for 4. B. againft C. D.
late of the parifh of

in the county of Middlefex, Gent. broke the

clofe at Weftminfler. | |

G. K. (or G. K. agent Ret. 9.
for F.) 1 Dec. 1757. |

(Videp.  (A) for the form of the capias
an the above precipe. ] .

Pracipe’s
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Pracipe’s where bail is required.
A precipe  debt,

Middlefex. ¢~Ommand 4. B. late of Wefimin-

4 fler in your county, Efq; (a) Ons
otherwife called 4. B. of Weftminfler in the ) 7 b;d e -
county of Middlefex, Efq; () that he render afias die? (if
to C. D. 200/. which he owes him, and un- inferted) muft

. t u , be 1n Ldu-ﬂ.
juftly detarns .  thast Com
mand Fobn
E;_Fz.)egthle afrr;eg) Ret. & Dar, o of,
€. 175 == aj= . &Fc. other-
fidavit for 100/ wife called

_ Fobannem Doz,
de, &¢c. (as in the bond) geserofum, or the declaration will be bad ; and the

‘plaintff 'upon the trial will be nonfuited. But there is no occafion to put

in the o/’ 4i&F, it being merely a defcription of the bond. 7. 6 &9, 7 Geo. 2.
Church y. Fafon, Batt. Prai? Reg. in C. P 322. Rep and Caf. of
Praf® in C. P.gi. 8. C. If an al 4i& be inferted in a declaration
upon a f{pecialty, it muft agree Jiterally with the deed, or the declaration
will be bad, even on non ef faltum. lbid. 1 Barnes's Notes 162. 8. C. and
per cur’ an ol diff, if fet our at all, muft be fet ont in the fame language
as in the deed, or will ocherwife be erroneous. Joid,—AP di# may be and

is better left out; fo adjudged in this court in Lord Chief Juftice Eyre’s
time, in an a&tion upon a bail bond,  Darby v. Minfhaull,

[7ide p. (B) For the capies on the
above precipe.]

Precipe i debt againft two defendants,

Middlefex. g Ommand A4, B. late of

- in your county, taylor, that he

render to C. D. 30/, which he owes him, and
unjuftly detains,

Com-
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Ommand E. F. late of, £9¢. that he render

to the faid C. D. 56/. which he owes him,
and unjuftly detains.

S. 7. Ret. .
— Jan. 175 —,
Afhdavit againft { g% gz: gg 5

On all precipes’s quod reddat, if the fum ex-
ceea 40/ a fine is payable to the king in the
following proportions:

> FF l. s. d

From 40 pounds to 1oo marks, o 6 8§

From roo marks to 100 pounds, © 10 ©

From 1oo pounds to 200 marks, o 13 4

From 133/ 6s. 8d. to 1661/ 135.

44. o 16 o
From 166/ 135 4d to200f 1 o o
And {o confequently for every 100

marks more, o 6 8§
And for every 100/. more 0 I0 O

If you would avoid the fine, make out a

pracipe for a capias in trefpafs, with an acetiam
n dcbt, thus

(C) Middlefes NAPTAS for 4. B. againft

C. D. late of the parith of
St. Martin in the Fields in your county, brewer.

Broke the clofle at #Wefiminfler, and alfo in a
certain plea of debt upon demand for So /.

7.8 by ST, Ret. &,

— Dec. 175 —.

Afhdavit for 40 .

[Vide p. (C) for the form of the capias
on the above pracipe. ]

(D) Przcipe



Court of ComMmonN Prpas.

(D) Przci pe i trefpafs, with an acetiam
in cafe upon promife,

Middlefex. C APIAS for 4. B. againtt C. D.
-\ late of the parith of St. Fames
in the liberty of Wefiminfter in your county,

Spinfter.  Broke the clofe at Weftminfier ; and
allo in cafe upon promife for 60/

7. 7. Ret. &5c.

~ June, 15—,
Afhdavit for 30/

[Videp. (D). for the form of the capias
on the above precipe.] .

Precipe in cafe againft two defendants.

London. APTAS for 4. B. againft C. D.

- 84 late of London, mercer, and E. F,

late of London, Efq; trefpafs; and alfo againtt

the faid C. for 100/ upon promife, and alfo
againit the faid Z. for 40/. upon promife,

-Ret, &Jc.

A pf%cipe in affault.
ljfzcat'n.('\ APIAS for 4. B. againft C. D.

-~ late of In your county,
taylor, in a plea of trefpafs and affault. -
Ret. {Je.

If you would have bail wpon a dangerous
affault and battery, an afhdavit muft be made
of the fa® at large, whereupon a judge will
make an order for holding defendant to bail in
fuch fum as on the circumftances of the cafe
he fhall think reafonable, and then you make

out

II
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out a precipe for a common capias with an
acetiam.

London. . NAPIAS for 4 B. againft C. D.

late of London, {furgeon. Broke the
clofe at London ; and alfo in trefpafs and affault,
to the damage of the faid 4. 200/

7. D. Ret. &e.

— July 175—. _
Bail by order, on affidavit for 100/.

Pracipe i covenant.

Middlefex. ¢~ APIAS for 4. B. againft C. D.

late of Wepminfler in your
county, gentleman, otherwife called (as in
the indenture) in a plea that he perform to the
faid 4. the covenant made between them, ac-
cording to the force, form and effect of a cer-
tain indenture made between them.

Ret, (.

A precipe in account as receiver.

Middlefex. £ APIAS for 4. B. againft C. D.
 late of, &¢. that he render to
the faid 4. his reafonable account for the time

in which he was receiver of the money of the
faid 4. L.

Ret.’ {Je.
As 5&5[%

As beforey to ~—— for the time in which
he was bailiff for the faid 4 in H. {oe.

¥
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If as balijf and recerver.

HEN for the time he was his bailiff in
H. and receiver of the money of the faid

- A .

| Eﬁ'ex(\ Ommand ¥. P. late of
y,

A pracipe " annuity.

in the
county aforefaid, gentleman, that he

" renderto C. D. 60l which are in arrear to him

- made before any judge of the court or commif-

for a certain annuity of 30/ which he owes
him and upjuftly detains, &.

Ret. {¢.

Carry the pracipe to the proper filazer, and
al{o the affidavit of the debt, if the altion .be

bailable (2). Affidavit of the debt may be (a) If the

caufe of ac-
tion amounts

- fioner, or before the officer who iffues the writ, to 10/ or up-
~or his deputy (#). Pay for oath 1s. Videwards, affida-

vit muft be

- made and filed of the caufe of aflion.  Star. 12 Ges. 1. ¢. 29. § Geo. 2. &,

T Tawl FYEng SORERTA O RODYE TR L e T

27. 21 Geo. 2. ¢. 3. Nowithftanding plaintif makes an affidavit of
his debt or other caufe of alion, yet the matter of bail is examinable by

the court. Affidavit made of the debt, but by miltake not filed, defendant
arrelted, cofts ordered to be paid by plaintiff, but attachment againft him
denied ; defendant confented not to bring any altion. Hil. g Geo. 2. Ware
v. Racket, Rep. & Ca, of Pra&. in C. P. 125, (b) Affidavit to
bold to bail, or of ferwice of procefs, where only a common appearance is re-
quired, may be fworn before plaintiff's attorney, being a commiffioner.
Rule made E. 13 Geo. 2. Tho' by the general rule and pra€lice of this
court, afhdavits taken before artornies {as commiflioners) wherein they were
concerned for the purties in whofe behalf fuch affidavits were made, have
been decmed infufficient.—Obje@ed for the plaintiff, that the affidavits
ex parte defendentis, were fworn before 7. C. and 4. F. as commiflioners,
who were at that time fworn to be clerks or agents to Raf, defen-
dant’s attorney. Percur. The general rule extends only to attorneys thems

. felves; thofe commiflioners are not fworn to be agents in this cale. Objec-
: tion over ruled. It was faid, but not fivorn, that they were menial fes-

vants, which the court feemed to think wonld have been a fufficient objec-
ton. £. 20Geo, 2, Cockfedse, one, (¢, v. Richzwasd. 2 Barnes’s Notes 37.

Stas,
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Stat. 12 Geo. 1. ¢. 29. 5 Geo.2.¢. 27, 21 Geo.
2. ¢. 3. The filazer will make out the capias,
pay him (if he finds ftamps) 45. 24. viz. for the
eriginal on which the capias is grounded 1s. .
ﬁhnﬂr the {ame 44 capias 104. duty 2. pay at
the feal office 7 4.—You may put four defendants

in one writ, but there muft be but one plmntfﬁ'
unlefs it bc: a jozat action.

If the action is bailable, you infert a proper
acetiaiz (¢) in the writ.—The {fum {worn to
muft be 1:dorfed thereon.  Stat. 12 Geo. 1. cap.
29. 5 Geo.2. cap. 27, 21Geo. 2. cap. 3. .

The attorney’s name who fues out the writ,
if bailable, muit alfo be fubferibed or indorfed
on the writ, and if so# bailable, then his name
muft be [fubferibzd or inderfed on the copy.
Stat. 2 Geo. 2. ¢.23. [. 22. Vide 12 Geo. 2. ¢.
13. [. ».—The day and year, when a writ to}
f.'H'é’ﬂ‘ the body was fued our, muft alfo be fett
down on {uch writ. Vide Stat. 5 & 6 W. 5 M. 1
¢.21. f.3.andg & 10l 3. ¢ 25 [ 12

If the defendant cannot be arrtﬂted on, Or
ferved with a copy of the firft capias, as the
cafe {kall be, and you don’t propofe to outlaw
him, you {ue out a capias by continuance s pay the :
filazer 25, 10d. vz, for capias by cont’ 104
cuty 25 and for every pofe term. 4d. feal-
ing 7 d. and after that another capias by cons’,
bc—-—\om the prcipe for the ca. by conf’y .
1s the fame as for the firff capias, only inftead |
of {iying, Capias tor 4. B. &¢.”” you fay,.
“ Capias by cout’y for A4 B. &'c.” but the writ .
ifelf is exadily the fame as the fivff capias, with-

out any diftinction of alias or pluries, as in the
king’s beach,

— -

-

NOTES
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N OT E S

1. If the caufe of ation does ot require

- bail, you fue out a common clayfum fregit,

and take out a capias thereon, and plaintiff may

- in fuch cafe declare in any county, or for any

caufe of altion, as the caufe fhall require.

Vide Rep. of Ca. of Praff. in C. P. 75.~But if

- the defendant hives within the Cinque Ports,
- you muft {ue out and arreft defendant upon, or

{erve him with a copy (as the cafe fhall be) of
a Teft. Ca. direCted to the conftable of Dover
Caftle ; for the fheriff of Kent has no jurifdic-

- tion within the Cinque Ports. 2 Barues’s Notes

- 341

2. Capias ad refpond ret’ ires Mich. Tefte

. July 14, the gth inftead of the 1oth of the
- king srregular, and proceedings ftaid, no caufe
. being [hewn, AL 10 Geo. 2. Taylor v. Nichols,
- 1 Barnes’s Notes 29q

3. Notice on procefs to be for the Effoin-

~ day tho’ Sunday, that being the real return day.
- Vide Ca. of Pral? C. P. 105. Videal{o the rule
- of court, Hil. 7 Geo. 2.

4. Motion to ftay proceedings againft an

~ heir, alledging that an heir ought to be pro-
* ceeded againft by fummons, and could not be
. arrefted upon a claufum fregit. 'The three pro-

|

|
15y
\
]

5
1

'y
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g
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1
LY ]
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i
f
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L
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' thonotaries declared, that formerly there was
: no other way of proceeding againft an heir but

by fummons, {¢. but that of late years the
practice had been otherwife, and that an heir

- might be arrelted on a cagfum fregity and {o

held by the whele court, and that he need not
be named in the writ as heir. Hil. 12 Aun.

Anon.

I5
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Anen. Rep. and Cafes of Praftice in C. P.

3.
5. A capias ad refpondendun was quathed,
becaufe tefted out of term; and therefore void.
E. 7 Geo. 2. Bennet v. Sampfen, Prail. Reg.
C. P. 4;6. 1 Barnes’s Notes 295. S. C. Defen-
dant had no other remedy to take advantage

- AT !'Iu i-.h. 1 _IH .-!'_':' 1-.‘--:? 41

thereof but by motion, becaufe he can’t have .

eyer of the writ, nor will it appear upon the
record in cale of a writ of error. Jbid.

6. Motion that the writ of capias ad refpon-

dendurn might be quafhed, becaufe there were

not fifteen days between the tefte and return of

the writ. Rule to thew caufe difcharged ; for per

cur’ this is matter of error, and not irregularity.
T. 10 Geo. 2. Williams v. Faulkner, Prafi. Reg.
C. P. 4357. 1 Barnes’s Notes 298. S. C. Vide
Praii. Reg. C. P. 438. Hil. 11 Geo. 2. Wafs
v. Cornet, like motion; cur’ advifar’ vult y but
before the court gave any opinion, plaintiff
moved that the writ might be quafhed, in
order to have the benefit of the next term.
Note; defendant had not appeared, nor had
plainuff for him. 1 Barnes’s Notes 53. S, C.
Note; the rule was to fhew caufe why proceed-
ings fhould rot be ftayed; but per cur’ it
fhould have been to fhew caufe why the writ
fhould not have been guafbed.  The de-
fendant cannot have oyer of the capias, and
therefore cannot take any advantage by pleading,
Per cur’.  Iid.

7. But ¢z’ quathed an attachment of privi-
lege for want of hfteen days between the
tefte and return, they confidering it in nature
of an original writ. 7. 11 & 12 Geo. 2. Hay-
ward an attorney V. Denifon. 1 Barnes’s Notes
gor.  £. Whether this might not have been

taken
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taken an advantage of by plea in abatement, or
by writ of error. Ibid. 'This quere feems to
"be Mr. Barnes's.  Pralf. Reg. in C. P, 438.
S. C.
8. The capias ad refpond. was made return-
" able before the king’s juftice, inftead of juftices,
. at Weftminfter and there were fix days only
nmf’cead of fifteen between the zeffe and return.
P;oceedmcrs ftaid with cofis.. 7. 22 & 23
56‘50 2. Half jun. V. Hawkins, 2 Barnes's
 Notes 338,
9 Defendants were {ued in their corporate
 capacity by common capias ad refpondendumn,
?upon affidavit of fervice, plaintiff entered an ap-
| pearance ﬁ’caﬂdzm Jtat. and entered declaration in
the office, reciting that defendants were attach-
ed to anfwer, (which cannot be): motion to fet
afide the ca. &c. objelting that defendants
ought to have been {ued by pone, and diffringas.
Per cur’; Defendants being {ued in a corporate
capacity, the capias is null and void. It was
jagreed, that had defendants themfelves appear-
ed the objection had been waved. Hil. 15
Geo. 2. Langley v. the Bailiffs and Burgefles of
4East Redford, 2 Barnes’s Notes 328.
i 10. Date of the writ omltted penalty for
ithe omiffion 10/. on the officer, per Stat. V. 3.
toroceedings ftaid. 7. 21 {5 22 Geo. 2.

Vor. L. C The

17
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The ferins of capias’s on the pracipes A. B.
C. and D. Page

The form of @ common capias 2 trefpafs
on the precipe, Page  (A).

(MY EORGE, & To the thenff of

X Middlefex, greeting. We command
vou, that you take C. D. late of the parith of .
— in your county, Gent. if he fhall be
found in your bailiwic, and keep him fafely, |
fo that you may have his body betore our
wltices at Weflmimier, on &c. [return) to
anfwer 4. B. in a plea whercfore with force
and arms he broke the clofe of the faic A. at
IWeftmiiier, and did othicr injuries to him, to
his great damage, and aganft our peace; and
have there this writ. Fitaefs, oir Fobr Willes,
Knight, at #eflminfer, the — day of ~————
in the ——~ year of our reign.

Uinder this writ the notice.

Mr. C. D, you are ferved with, &,

< ol r"”" _{‘ F . » v
Ihe form of the caplas on the pracipe in

aclit, Page (B)
B NEORGE the Second, &¢. To the

= faerit ol NMiddlefex, greering.  We
command you, that you take A B. late of /el
minfer, 1n your county, Gept, otherwife callsd,
e it hie fhall be found in your bailiwic, and
keep him fafcly, fo that you may have his
Body before our jaltices at WWeffnunier, on, &9
to anfwer C. D. of a plea that he rendered

)
#
;!ld
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the faid C. D. 200/ which he owes hini; and

unjuftly detains, as it is faid; and have there
this writ. Witnefs, &9,

Indorfe
E. F. (the attorney)
-~ Dec. 175—.

Afhdavit for 100/

The form of the capias upor d precipe in tref-
pafs, with an acetiam i debt. Page (C).

EORGE the Second, €gc. To the

{heriff of Middlefex, greeting. We com-
mand you that you take C, D. late of the parifh
of St. Martin in the Fields, in, &¢. brewer; if
he thall be found in your bailiwic, and keep
him fafely, fo that you may have his body be-
fore our jultices at Weftminfier, on to
anfwer 4. B. of a plea, wherefore with force
‘and arms he broke the clofe of the faid A4, at
Weftminfter, and did other wrongs to him, to
the damage of the faid A and againlt our
peace, and alfo that the faid C. anfwer to the
faid 4. according to the cuftom of our court
of the bench, in a certain plea of debt, upon

demand, for 100/ and have there this writ.
Witnefs, &c.

The form of the capias upon a precipe 72
trefpafs, with an acetam iz cafe wupon

promife. (Vide page (D)

EORGE the Second, {gc. To the
theritt of Middiefex, greeting. We com-
mand you that you take, {Je. (as before) s and
alfo that the faid €. D. may anfwer the fad

C 2 A B.

19
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A. B. according to the cuftom of our -court of -
the bench in a certain plea of trefpafs on the
cafe, vpon promile, to the damage of the
fald 4. 60/, and have there this writ. /7ii-
#z[5, &C.
7. 7.
-— 7;!:’5, 175=

Affidavit for 304,

Ot fuing out a Tek. capias ad refpondendum.]
If the action i1s bailable, and the defendant
lives not in the county wherein you intend
to try the caufe, you mult make out a
#f7. into the county where defendant lives, in
which cafes only a #¢f. capias is neceflary, un-
iefs defendant lives within the Ciingue Ports ; for
in {uch cafe tho’ the altion is wor bailable, yet
you muft ferve him with 2 copy of a zef,

c2pies directed to the confrable of Dover caitle,
Vide p. 22. note A.

Tne i cepias muft always be made out by

he ﬁlazer of the county where plaintff intends
to try the caufe; as {uppole the defendant lives
in Kewf, and plaintiff would try the caufe in
Loadsn, then you make out a precipe in the
tollowing form g1 sire piece of paper.

Lozdon. . NAPILAS for A B. aganft C. D.
— late of —— in the county of Kent,

ollman. DBroke the clofe at Loudsa.
Ret. on the Offave
of St. Hilary.

£t F EST capias, and alfo for 100l

E upon promife.
Afadavit for 50l Ret. on the OfFave
E. F. — Dec. 17 57. of the Purification.
(Note;
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(Note; The above pracipe will ferve for a
teft. non omittas, only rufiead of [aying teft.

capias, and_alfo, &c. you fay non omittas teft.
aid alfo, &c.)

Take the above precipe to the filazer for
London, pay him for te. capias (if no capias
has been affually fued out before) 4s. pay
at the Seal-office for {ealing the z¢f. capias
15. 24.

But if you make out a capias, and before it
15 executed the defendant goes out of the
county into which 1t was direted, then you
make out a z¢ff. by continuance into the county
where be is gone; pay the filazer for fef. by
continuance 45. 104d. {ealing 94.—Note ; In the
precipe you {ay teft. capias by continuance, (.

N O T E S.

1. Defendant muft file [peczal bail with the
filazer of that county into which the original
capias was direfted, and who muft make out the
teftatum, which we will fuppofe (as above) to be
the filazer for London, and not with the filazer
for the county where he was arrefted, viz. Kent ,
for if he does, the plaintiff may neverthelefs
proceed on the bail bond. 77de Rep. aud Caf.
of Prafi. 44.

2. And in order to find out the proper
filazer, defendant muft apply to the under
fheriff of the county where he was arrefted, for
an extral or copy of the writ. You generally
pay for the extraét or copy 64.

3. The plaintiff muft declare in the county
from whence the zeff. capias illued, and where

C 3 fpecial
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[pecial bail 1s filed, otherwife the bail will be
difcharg ad.

. Rule abfolute to ftay proceedings on pro-
fs dircCted to the fhernift of Kent, ferved at
Haftings within the Cingue Ports, without cofts.
The fhenid of Kent has no jurifdiction within
the Cingue Ports ; the Writ {hould have been a
tcf3. capias, direCted to the conftable of Dover
caftle. Hil.24G. 2. Box v. Culinery, 2 Barues’s
.I\o"r..f 3:1.

. Currer, the father, plantiff’s attorney, in
favour of his {on, Currer Jun. filazer of Suffolk,
z~d in prequdice of the filazer of the county
of Kent, tho plaintif and defendant both
dwelt in Keiz, where the caule of ation arofe,
and had never any dealings together in Suffolk,
{ued out a #2ff. capias from Suffolk into Kent,
out of his fon’s office, in the name of Mulliner,
an attorney, inftead of a capies into Keut from
the proper filazer. Cur’ held this to be #nwar-
rantehle and frregulor, and fet afide the pro-
ceedings, with cofts to be paid by Currer, fen.
to both parties; C. Valenizue, a bailiff, com-
plained of by defendant, denied the charge;
and as to him, the rule to fhew caufe why an
attachment, {&¢ was difcharged. Skinner and
Poole tor plaintiff and the two Currersy Prime
and Draper for defendanty Wymne for C.

Valentine the bailiff. E 21 Gea 2. Valentine
v. Hawking, 2 Barues's Notes 336.

The
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The form of a teft. capias ad refpon-

dendum.

EORGE the Second, &¢c. To the

theriff of Kent, (a) greeting. We com- (a) IF the de.
mand you that you take C. D. late of tendant lives
in your county, oilman, if he fhall be found within the
in your bailiwic, and keep him fafely, {o that Cingue Forts
you may have his body before our juftices at!'®7 the seft.

. muft be direc-
Weftminfier, on — to anfwer 4. B. of a4 « To the
plea wherefore with force and arms he broke ¢« conftable of
the clofe of the faid 4. at London, and did * our caltle of
other injuries to him, to the great damage of * 20v o

: : ¢ his deputy
the faid 4. and again{t our peace. And alfo.. tﬁ;j‘;‘;ﬂ_

that the faid C. anfwer the faid /. according to « ing;” and
the cuftom of our court of the bench, in a cer-if the aclion
tain plea of trefpals upon the cafe on promife, ' * bailable

: o » yon muft {erve
to the damage of the faid 4. of ool and’ g 4.

whereupon our fheriffs of Lendon returned to quirhin she
our fuid juftices at WWeflminfler at a certain day Cingue Ports
now paft, that the faid C. was not found inWith a copy
their bailiwic ; whereas it is teftified in our faid ® the seftatuns

_ : : leav t
court that the faid C. doth lie hid and run E;::z%,:;)

from place to place 1n your county ; and have under which

there this writ.  Wainefs, &c. tefl. muft be
wrote an Ea-

g}ﬁ notice for defendant to appear, E‘j’c, as il] mher caiéi.

Of {uing out a now omittas capias ad refponden-
dum, and non omittas teft.] 1t detendant lives,
or is to be found in a liberty into which the
Sheriff cannot enter, you muft fue out a #on
omittas. Make a precipe, carry it to the pro-
per filazer, pay him 8s. 64. {ealing 15. 24—
For a woit omuttas teff. you pay to filazer 115,
104, {ealing 15, g4

C 4 NOTERS.
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N O T E &

1. Motion to quafh a #on omitlas capias ad

re(pondenduin, for that it recited a mandate to
have been iffued by the theriff to the bailiff of
a liberty, without naming what liberty, but
1 3viw a blank for it. Objection held good

s e’y and that the proper way to take advan-
t.r-*‘ of the defect is by motion; but bail having
been put in before 2 judge, the objeCtion comes
too late. M. 17 Geo. 2. Mallom v. Gent,
2 Baries’s Netes 332.

2. By a writ of #on owittas out of the court
of King’s Bench, the fherlff may enter any
liberty, for the writ 18, Qued noi omittas propler
alig a*fw [Eeriatem in com. o quin capias, .
3 Co. g2.

Attachment of privilege.] Vide Proceedings
by attornics, p.

Tie form f ¢ non omittas capias ad re-
{pondendum,

EORGE the Second, . To the
fherifis of L——, greeting. We com-
mand you that you do pot omit by any rea-
fon of any liberty of the liberty of the rape of
D. in your county 3 but that you take A B.
late of, &¢ if he fhall be found in your baili-
vic, and that you keep him fafely, fochat you
may have his body before our juftices at
IVeitiminter on ———— to anfwer C. D, of a
}lfa wherefore with Iorce and arms he broke
the clofe of the {aid C. & and did other

injuries to him, to the great damage of the faid

C.
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€. and againft our peace; and alfo that the Acetiam.
faid 4. may an{wer the faid C. according to the
cuftom of our court of the bench mn a certain
plea of debt upon demand for 30/, and where-
upon you returned to our juftices at Weftminfer
at a certain day now paft, that the bailiff of the
aforefaid liberty, whom you commandec by vir-
tue of our faid writ to you thereupon direlted,

to take the faid 4 gave you no anfwer thereto;
and have there, {oec.

Of ferving copy of procefs.] When an
altion does mot require bail, defendant is to be
perfonally ferved- with a copy of the procels,
and upon every copy of fuch procefs fhall be
written an Ewnglih notice of the intent and
Meaning of fuch fervice;—s5 4. is allowed for
making and ferving a copy of the procefs, and
no fee for the notice. Stat. 5 Geo. 2. ¢. 27.
Note; this alt was made perpetual by Stat.
21 Geo. 2. ¢. 3.

In particular franchifes and jurifdictions, the
proper officer there fhall exceute fuch procels.
Stat. 5 Geo. 2. ¢. 27, Vidc p.27. woie 7.

N O T E &

1. Procefs againft baron and feme, baron only
ferved, plaintiff appears for bath, held good fer-
vice. E. 8 Geo. 2. Funcomb v. Love (9 ux.
Pragt. Reg. in C.P. 321, 1 Barues’s Notes 2q3.
- Buncombe v. Love, &c. S. C. Service on the
- baron only is good 1n lien of arreft. bid. It is
. not neceflary to {erve the wife; on ferving the
- bufband, plaintiff may appear for both fecun-
- dum fatutum, E., 12 Geo. 2. Collins v, Shapland

&5 ux.
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€ ux. Praft. Reg. in C. P. 351.—3 Barnes's
Notes 303. S. C.

». Procefs againft two executors, both muft
be ferved before you can proceed, or you may
proceed to outlaw the executor that cannot be
ferved. 7.8 & g Geo. 2. Worley v. Bull and
aiiotber exectfors, Prafi. Reg. in C. P. 351. |

2. Defendant was ferved with a copy of the
original, plaintff appeared fecundum fatutum, !
and delivered declaration. Cur’ held this a bad
{ervice, and f{taid proceedings. M. 11 Geo. 2.
Peter v. Remery Prafi. Reg. in C. P. 342.—[bid.
fasie page. M. 13 Geo. 1. Smith v. Anderton, -
S. P. defendant fhould have been ferved with
copy of the capias, and not the original; for
per cur’ defendant thould have been ferved with |
a copy of fuch procefs, as the fheriff, before the
making of the late act (12 Geo. 1.) could have
arrefted the defendant upon. Judgment fet afide.
Ipid-———Rep. and Caf. of Prafi. in C. P. 31.
Sinith v. Anderton, S. C. fays, a copy of a fpe-
cial original was ferved on defendant, and that
the plaintiff proceeded thereon according to
Stat. 12 Geo. 1. c. 2¢. but that all was fet afide
by the court, for a copy of the capias thould
have been ferved, i

4. On a teff. unto Durbam, the Defendant
muft be ferved with a copy of the bifhop’s man-
date to the fheriff, and not with a copy of the
teft. for per cur’ the procefs ferved upon the
cefendant muft be fuch procefs as he could
have been arrefted upon, if the §tat. 12 Geo. 1.
¢. 29. had not been made, and that the A& had
not altered the law in that particular, and there-
fore defendant fhould have been ferved with
the bifhop’s mandate. M. 1 Geo. 2. Beach v.
Sttty Prafl. Reg. in C. P. 343.— Rep. and Caf

of
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of Pragl. in C. P. 38. S. C.—Held otherwife in
the following cafe.

5. Teft. capias into Lancafbire, a county pa-
latine; defendant is not to be ferved  with a

copy of the chancellor’s mandate, for per cur®
fince the Stat. 5 Geo. 2. c¢. 27. procefs to be
ferved is the procefs out of the fuperior courts
and fo it has been determined in B. R. The
cafe of Beach v. Smith in this court, was before the
faid Stat. 5 Geo. 7. 8 & o G. 2. Byersv. Whit-
aker, Prati. Reg. inC. P. 344.—Rep. and Caf. of
Praft. in C. P. 119. S.C. 1 Barnes’s Notes
293. S. C. Cur’ held, that the zeff. capias is
the procefs to be ferved, and not the chancellor’s
mandate, upon reading the §tat. 5 Geo. 2. which
is explanatory of Staf. 12 Geo. 1. By the laft
at the affidavit of the fervice of procefs 7s 70 be
fworn before a judge of the court from whence
procefs iffued, or a commiffioner appointed by
fuch court, which muft be intended of the

courts of Wefminfier, none other can appoint
fuch commiffioner. Before the 5 Geo. 2. this
court was of opinion that the procefs to be
ferved muft be the procefs whereby defendant
might have been arrefted before the alt 12 Geo.
1. Beach v. Smith, M. 1 Geo. 2. But fince the
Stat. 5 Geo. 2. to explain 12 Geo. 1. the court
of King’s Bench and this court have held that
the firft procefs muft be ferved. Iéid.

6. Procefs not {crved by the fheriff’s officer,
but by the attorney or his clerk, good fervice
within the meaning of the alt. Hil. 13 Geo. 1.

- Delafield & al’ v. Fones, Praft. Reg. in C. P.

- 345

7. Defendant was ferved with a copy of pro-

- cefs directed to the theriff of Suffolk, within the

- liberty of Bury 8t. Edmunds, and held good.

Hil.

\
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Hil. 7 Geo. 2. Hall v. Whilby, Prali. Reg. in
C. P. 245. Rep. aid Caf. of Prafi. in C. P. gb.
Hell v, Bilby, S.C. Tho' the Stat. 5 Geo. 2.
¢. 27. {ays, ¢ thatin particular franchifes and
juritdictions the preper officer fhall execute the
proce’s ;> yet the court held, that tho’ the pro-
cefz was not ferved by the proper officer in this
cafe, yet it was well {crved, for the ftatute does
not make fuch fervice of procels void, nor
would an execution executed in fuch franchife,
tho’ not by the proper officer, be void ; but the
ftatute only intends to fave the right to fuch
oificers, whno may, if they are injured, take
{fuch remedy as they fhall be advifed, but fuch
{crvice is no ways impeached by the {tatute.
IZid.—1 Beiues's Notes 290. S. C. The act only
preferves and faves the jurifdiction of particular
liberties, the perfon injured muft bring his
action, the court cannot ftay proceedings. Ibid.

§. Notice for defendant to appear on procefs

muft be for the efloin-day of the return, for

per tot. cur’ the Stat. 12 Geo. 1. gives four days

ior defendant to enter his appearance, before
plaintiff can for him; and the conftant practice
upon that ftatute hath been to compute the four
days from the effoin-day. The ftatute of 5Geo.
0. adds four days more, in all eight days; if
the notice to appear be for the appearance day,
and defendant has eight days from thence to
apprar, he will have twelve, which the ftatute
never intended. 7. 689 7 Geo. 2. Alfop v. Bagot,
Praiz. Reg. in C. P. 216, Rep. and Cef. of Prafl.
in C. P. gz. S. C. Relolved per cur’, that on
the copy of the procefs which 1s {erved on the
defcndant, notice fhould be given to appear on
the elioin-day, and not on the appearance
day——Notice fhould be for the efluin-day,
tho’ a Samaay. Hil. 7 Geo. 2. Fenner v. Qatridge,

Praél.
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Pra&. Reg. in C. P. 346. Same term, Green v.
Wathins, S. P. Cur’ on confideration, and ad-
vifing with the prothonotaries, held notice for
Monday wrong where the effoin-day was on the
Sunday. Iloid. 3497—Rep. and Cof. of Praét. in
C. P. S.C. The notice ought to be given to
appear on the efloin-day, whether Sunday or
not, the Stat. 5Geo. 2. ¢. 27. exprefly diretting
the fame—7Fenner v. Willamfon, Hil. 7 Geo. 2.
S. P. Rep. and Caf. of Praét. in C. P. g7.~—
Notice to appear on Sznday, being the efloin
or return day, held good notice per cur’, E.
7 Geo. 2. Lloyd v. Beefion, Rep. and Caf. of
Pralt. in C. P. 100.—In notices to appear to
be ferved upon defendants, purfuant to Stas.
5 Geo. 2. ¢, 27. the day of the return of {uch

- procefs muft be inferted, altho’ it appears to be

upon a Sunday. Rules and Orders in C. P. Hil.

-7 Geo. 2.

g. Capias tefted 22d of Augnff, returnable
fres Mich. was {erved in September, with notice

under copy to appear on the 20th of Ofoder,
without faying next. Notice bad, proceedings

etafide. M. 12 Geo. 2. White v. Wafbington,
- Praft. Reg. in C. P. 347.

10 Upon a defeltive Notice the plaintiff

~ may apply at any time before judgment (2), (a ) Interlacu-
- per cur’. Ihid ~—Defendant need not apply to tory.

- ftay proceedings for any fault in the fervice of
. the procefs, until notice be given of th: decla-
i ration being left in the office, &¢. Per cur
L 11 Feinmet v. Voyer, ibid. 355~1f defendant ap-
- plies to the court after notice of the declara-
- tion, and defere interlocutory judgment figned,
- 1t1s time enough. Ibid. For, until ferving of

the notice of the declaration, defendant cannot
tell whether plaintiff will procecd or no.  Rep.
and Caf of Prad. in C. P. 105, in S. C.

11. A
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11. A Miftake in the procefs is cured by

plaintiff ’s entring an appearance, which has al-

ways been looked upon to be as effetual for
that purpole, as if the defendant had entered the
appearance 3 per cur’y fed vide p. —But it will
be too late to appl} after interlocutory judg-
ment is igned 5 per ca”’. Hil. 8 Geo. 2. 1n Chalkes
v Faifon, Rep aund Caf. of Prafl. in C. P. 113,
— After judgment figned it 1s too late to com-
plain of 1rregularity of procefs. 2 Barmes’s
I\rﬂ;b.f 211.

12. In the procefs {crved upon the defendant
he was named Clavpiaiz, but in the notice under
procefs he was named Cliffbem. Cur’: The name
in the notice ought o fullow the name in the
writ. Proce-dings ftuid. E. §Geo. 2 Simpfon
v. Clayphan, Praéf. Reg. in C. P. 348.

13. Notice to app-ar muft be given on fer-
vice of procefs, tho’ the writ be fpecial, and
debr above 10l M. 11 Geo. 2. Atwood v. Mere-
aith, executor n cafe. Praii. Reg. i C. P.
349

4. Procels ferved at {ix o’clock in the after-
noon of the div of the return.  Infited that
the court fat long on the day of the return; per
cui” the procels i1s well ferved, there is no frac-
tion of aday. E. 1 Geo.o. Mathews v, Par-
tridee, Prag. Reg.in C. P. 358.—Procefs ferved
at {even o’clnck at night on the day of the re-
turn, defendant mov ed to ftay proceedings, and
would have it prewired that the court was rifen

when the procefs was {erved, and confequently
not good {ervice  Cu’: He chat moves to have
proceedings ftaved for zrregulorizy, muoft make
the :rrc’J:"fﬂrz C&ff}p;r?ﬂfgy appear. It you had
afcertamed th“ ume of the rifing of the court,
and 1t had appeared that tae procels was ferved

after
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after the court was rifen ; we would have con-
fidered further. No rule. Hil. 5 Geo. 2. Hayne
v. Cane, M S. Rep.—Prali. Reg. in C. P. 352.
S, C.—Procefs ferved afier the rifling of the
court on the return-day is wregular; per cur.
Vide Rep. and Caf. of Praff. in C. P. 52.—Pro-
cefs ferved on the return-day at ————, at five
o’clock in the afternoon, with notice to appear
that day, which was the return-day, {2oth of
Fanuary), on which day the proclamation for the
efloins had been made, and the judge was gone
out of court before noon, {o the return was ex-
pired. Proceedings [tayed 5 Cur’ declaring that
defendant ought to have a reafonable time to
appear after {ervice, which is the plain intention
of the ftatute direCting the notice, and that the
notice ought to be ferved before return-day.
Hil. 16 Geo. 2. Foot v. Hume 2 Buarnes's Notes
390. Hil. 29 Geo. 2. Afbley the younger v. Mac-
karly and anorber. Proceedings ftaid ; becaufe
the copy of the procels was ferved on the re-
turn-day at three o’clock in the afternoon.
Supplement to vol. 2. Baornes's Notes, p 53.

15. The writ need not be fhewn at the time
of fervice of the copy, per cur’. (Vide the alls
to prevent vexatious arrefts, 12 Geo. 1. and 5 Geo.
2.) Hil. 12 Geo. 2. Panchard v. Woolley, 1
Barnes’s Notes 222.—~Prall. Reg. in C. P. 385.
S. C.

16. Procefs againft feveral defendants, in the
copy ferved upon the defendant Staudifh, the
other defendants were not named. Cur’: This is
wrong ; a compleat copy of the whole procefs
muft be ferved. 7.7 & 8 Geu. 2. Cutliffe an
attorney v. Standifh, Prag. Reg. in C. P. 354.
~—1 Barnes’s Notes 292. S. C. {ays the affidavit
of fervice of procefs was as follows, viz. ¢ that

*¢ depo-

31
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« deponent ferved defendant with a copy of
‘¢ the writ, &r. at the planuff’s fuit, except
¢ what related to other defendants”” Held
not {ufficient and proceedings flaid.

£7. Defendant skulked and concealed himfelf;
and was in a public office with the doors lock-
ed; the plaintiff’s attorney faw him thro’ the
key-hole of the door, and thereupon told him
a-loud that he had a copy of a writ for him,
put the copy thro’ the crevice of the door, and
told him what the paper was. Cz#’: This good
{ervice. 7. %55 8 Geo. 2. Smith v. Wintle, Pralt.
Res. in C. P. 354.——1 Barnes’s Notes 292.
S. C.

18. Procels {erved without any notice to ap-
pear, {5¢. void, and proceedings ftaid. E. 7 Geo.
2. Cori v. Turiery Rep. and Caf. of Prafl. in
C. P. 100.

19. Procefs ferved by a bailiff that could
neither read nor write, not good ; for per cur’,
The ftatute 12 Geo. 1. ¢. 29. never intended that
procefs fhould be ferved by illiterate perfons,

ecaufe it directs, ° that afhdavit-fhould be
“ made of the fervice of the procels.” E. 13
Geo. 1. Delafield v. Fones, Rep. and Caf. of Praéi.
in G P. 4.

20. The attorney’s name was not put to the
copy of the procefs ferved, as the alt 2 Geo. 2.
c. 23. [- 22. requires.  Per cer’ @ The act does
not concern the parties fo as to make the pro-
cels void, but only the attorney who fued it
cut, who might be cenfured for not purfuing
the directions of the att. Motion to ftay pro-
ceedings denied. 7. 7(5 8 Geo. 2. Blackball v.
Gozldy, Rep. ana Caf. of Prafi. inC. P. 102.——
Prafi. Rego G P 241, S.C. and adds that 1t
was jo determined in this court. 7. 5 Geo. 2.

Warner
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Warner v. Reeve.~1 Barnes’s Nofes 296. 7.
v &3 8 Géo. 2: Blackhall v. Gould. Motion ta
ftay proceedings; becaufe no attorney’s name
- fet to the writ; denied. Cites Warnell v. Re-
9ell and Fowkes v. Fay, T. 5. Perkin v. Baker,
Hil. 5Geo 2.~ 1 Barnes’s Notes 295. Hil. g Geo. 2.
Anon.  Motion to ftay proceedings, no attor-
ney’s name being fet to the copy of the procefs
. ferved upon defendant; but denied, plaintiff is
pot in the failt but the atrorney.—But after-
wards in 7. 16 Geo: 2. Chapinan v: Ryall and
others. Motion to ftay proceedings, no attor-
- ney’s name being fet upon the copy ferved on
A one of the defendants;, as required per S:at.
12 Geo. and proceedings were ftaid 5 for per cus”’
the ftatute is compulfory, afid for defects in
notices to appear {ubfcribed to copies of pro-
cefs ferved, nothing i1s more frequent than to
~ ftay the proceedings; and where the defect

15 in the copy of the procefs, the reafon is
the fame. Tho’ the writ itfelf be right, yet

the copy ferved is defective, and proceedings
- muft be ftayed.—There s nothing in Srar.
" 5 Geo. 2. ¢. 22. [ 5.—Stat. 12 Geo. 2. ¢.23. [
~ 22. or any other {tb{equent ftatute, whereby
- the Stat. 12 Geo. is altered or repealed in this
particular. 2 Barnes’s Ntes 32q.

21. Proce{s was ferved Fune 16, dated 26,
- held to be irregular, and proceedings ftaid. 7.
10 Geo. 2. Humphreys v. Mitchell, 1 Barnes's
Notes 203.

22. 4. fued out a {pecial original, damages
50 1. ferved a copy thereof, and proceeded as
it a ca. ad refpond. with notice to appear, had
- been ferved. Judgment fet afide with cofls,
" and further procefs ftaid 3 for per cur’, plaintiff

might have proceeded by pore and diftrefs, or
YoL. [ D taken

"

3
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taken a capiss on his original, which he plealcd
but fervice of a copy of the original in this
mannicr amounts to nothing more than notice
of the debr; procefs to be {erved according
to the late ftarute muft be procefs againft the
perfon. A4 11 Geo. 2. Peter v. Reignier ad-
miniffratoiy, 1 Barnes’s Notes 300.

\/Ioﬁcm to ftay plaioufi’s proceedings,
COpy of the procefs ferved, not bring directed
to tae {henff of any county, but denied per
cur’: Becaule dcfenddnt cannot take advantage
of this as an /rregularity ; if the writ be vicious,
advantage muft be taken thereof i1n another
manner. Hil. 7 Geo. 2. Chance v. Ruflel, 1 Baries’s
Notes 2g1.

24 Procefs was not ferved upon defendant,
but upon another perfon; infifted that altho’ the
proceis might be {ferved upon a wrong perfon,
yet an appearance being now entered, defendant
was in court, and the miftake was cured. Cur’:

IR %2> The appearance being entered by the plaintiff (a)
L e’ accorcing to the flatute by no means cures the
eures a1l errors mlﬁdhe. Pre )Cﬂeum% ftaid. 7.8 & 0 Geo. 2.

and defcdts in TF¢fiall v. Finch, 1 Ba: nes's Notes 294.
proceis.

”~”

2 Barnes’s Notes 136, 142, 239, 3a4.

2z, Capics ad refpond. bore tefte sth Fuly,
returnable 27th of Ofsder, and was dated 25th
SFover 1742, copy was ferved with notice to
appear on the 27th of Odffcher next, which muft
refer to the time when {erved, and confequent-
ly muit inttnd Ofeder 1753. The Notice
fhould have been to appear on the 27th of
this initant Offober, or Ofiober 1742, and not
Ofoser next 5 the {tatute defigned to make cer-
tain the tme for defendant to appear by the
Notice.
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Notice.  Proceedings ftaid. M. 16 Geo. 2.
Parker v. Edwards, 2 Barnes’s Noles 240.

26. Copy of procefs ferved in Fuwe with
Notice to appear at. the return, being the 15th
day of Fune, without faying (next) or the year
(1747). Proceedings ftaid. 7. 21 Geo. 2.
Wingfieldv. Beard, alias Farmer, 2 Barnes’s Nutes

6.

3327, Special original {ued out into Lincolufbire;
defendants appeared ; plaintiff declared in AZid-
dlefex ; defendants refufing to accept the de-
claration, it was left in the office and taken out
and paid for by defendants agent. Plaintiff
fued out a new original in Middlefex. Cur’ held
the taking the declaration out of the office to
be a waiver of the former proceedings, and dif-
charged the rule to thew caufe why proceedings
in Middlefex fhould not be ftaid  E. 16 Geo. 2.
Marquand v. The Mayor of the Berough of Beofton
in Lincolnfbire, 2 Barnes's Notes 331.

28. An infant, tho’ ferved with procefs with
notice to appear by attorney, 1s compellable to
appear by guardian. M. 12 Geo. 2. Gladinan
v. Bateman, 2 Barnes’s Notes 324.

29. Copy of procefs delivered in a lerter,
held to be good fervice, by defendant’s open-
ing the cover and taking out the copy; and
that there is no occafion to fhew the original at
the time of fervice. 7. 24 Geo. 2. Bofwell v.

Roberts, 2 Barnes’s Notes 34.0.

- 30. Proceedings ftaid, procefs being direted
to the fheriff of Kent, inftead of teff. ca. to the
conftable of Dower caftle. 2 Barnes’s Notes g41.
Videp.  ca

31. Copy of procefs being tendered defen-
dant at his houfe, and he refufing to accept it,
held leaving it there was good fervice. 7. 26 &3

b o 27 G,

i;_r.‘
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27 Geo. 2. Wood v. Dodgfon, 2 Barnes's Notes
5
32

o

. If defendant complains of any irregulari-
ty in the procefs or motice, he muft annex the
copy to his affidavit,

33. Procefs delivered without the hlazer’s
name being put thereto good, for per cur’, the
aét 2 Geo. 2. ¢. 23, does not require it. 7. 7
& 8 Geo. 2. Morley v. Fobnfon, Rep. and Caf.
of Praéi. in C. P. 106.

Of exccuzing procefs where bail is required.

IVE the writ to a theriff’s officer, who will

get 2 warrant thereon. Pay in Middlefex 44.

Effex, Surry and Kent, 6d. a warrant from the

high bailitf 25. 44. in other counties fheriff’s

warrant ufually 25. 64. upon which the officer
will arreft the defendant.

N O T E S

. The name of the attorney to be fubfcribed
to every writ for arrefting the body, execution
znd warrant thereon; and if fuch attorney fhall
not be the atrorney :mmedlately retained by the
plaintiff, then o/fz with the name of the attorney
fo immediately retained. Stat. 2 Geo. 2. ¢. 23,
J-22. But by the Stat. 12 Geo. 2. ¢. 13, [ 4.
the not {ublcribing the attorney’s name on a
warrant doth not vitiate the writ, provided the
writ whereon fuch warrant is made out be re-
sularly fubfcribed or indoifed according to the
Stat. 2 Geo. 2.

». Tho' no attorney’s name be {et to the
theriff’s warrant, as required by the a& 2 Geo. 2.
yet cur’ will noy ftay proceedings ; for per cu’

the



Court of Common PrEras.

the warrant is not void; the act of parliament
is direfory only, the fheriff is blameable, but the
~ party muft not fuffer for his default. Rule to
fhew caufe difcharged. Hil. 12 Geo. 2. Lagger
v. Watkins, 1 Barnes’s Notes 303.~—Prall. Keg.
;8 C. P. 441. S. C. 2 Barnes's Notes 327. S. L.

2. Arrefts and fervice of procefs, aftter the
rifing of the court, on the return-day, are irre-
gular. Rep. and Caf, of Pradi. in C. P. 53.

4. Rule for the bailiff of the dutchy of
Lancafter to return the fheriff’s mandate on a
£. fa. difcharged, the warrant having been di-
rected to officers of plaintifi’s nomination, and
at his peril, and not to the officers of the bailiff
of the dutchy. M. 17 Geo. 2. Gentleman v.
Bright, 2 Barunes's Notes 331.

5. Defendant was protected by a public mi-
nifter, and the protettion regiftered 1in the
fheriff’s office according to the ftatute: A ca.
ad refpond. was delivered to the fheriff of Doy-
- fet/bire, who durft not execute by realon of the
prote¢tion and the penalty 1n the act. A trea-
{ury rule to return the writ difcharged. Per

cur’y M. 17 Geo. 2. Wright v. Obedon, 2 Barnes's
- Notes 332.

6. Rule for the late fheniff of Devonfbire to
return a writ of capias diicharged, the writ not
having been delivered to the under fheriff ’till
a year after it was returnable. 7. 25 &5 26
Geo. 2. Potter v. Colfworthy, 2 Barnes’s Notes

241,
~ ». The under thenft of Hampbire thut him-
felf up, and could not be perfonally ferved with
“a rule to return the writ of capias ad refpond.
Rule that leaving 2 copy at his houfe thould be

| good fervice. M. 23 Geo. 2. Richardfon v.
, Batley, 2 Barnes’s Notes 31.

D 3 Commos
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Common Appearance,

‘j}'f ITH whom to be entered.] Defendant

/' being {erved with a copy of the procefs,
muft enter his appearance with the officer from
wiom the writ iffued ; as upon a capias, 9.
With the filzzer 5 and upan an attachment of pri-
viiege, e, with the prothonotary (a). You pay
Iz _-33--1:-:r~ . K : . )
ot ne @I The protaonotary’s 38, 10d. at filazer’s 25, 64.
ances L dd e ‘ > ¢y
dolv enzercd  for one d-fendant, wiz. 135 64. for the king’s
wich the pro- duty, and 1. for entering the appearance. —
per eTes Where {everal defendants are {ued jorntly, 2 5. 64.
;‘,R‘fl >T for tie frft defendant, and 4 4. for every other

cfendant. - If fued feparately 2 5. 6d. every de-
fendant.

When to be entered.] By defendant, accord-
(5) 1;,}-;:'55 ing to the Stat. 5 Geo. 2. c. 27. n e_ight dayg (&_),
oo exelufive of the return-day, 7. e. if the writ be

. 0. 10 Wa ] .
only «cays. returnable on the oftave of St. Hilary, viz. the
twentieth of Fanuary, plaintiff cannot enter an
appearance for defendant till the twenty-ninth
() Vid: PraZ.of Famuery (¢). But if defendant does not
Reg.in . P appear in time, then plaintiff may enter an
73 gjﬂfﬁf appearance for him according to the ftarute,
ard c:brs v, 2Hidavit of having ferved procefs perfonally on
Puncs, defencant being firft made and filed.— The
afficavit may be {worn before a judge, commif-
fioner (altho’ attorney for plaintif.  Vide Rule
E. 13 Geo. 2.) or proper officer for entring
common appearances, or his deputy, which af-
fidavit is to be filed gratis. Vide Stat. 12 Geo. 1.
€. 29.—5 Geo. 2. ¢. 27.—and 21 Geo, 2. ¢. 3
Note; the affidavit muft be filed in the office

where the appearance is entered.

If defendant is an irfant, he muft appear by

guardian within the time above-mentioned, and
.ot that purpofe may attend a judge of this
court
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court with his guardian, and pray that he (4. B.)
may be admitted his guardian, which 4. B.
confenting to, the judge’s clerk draws up the
admiflion, and the judge figns it, and then it

is filed with the proper filazer, 7 e. the filazer

of the county {rom whence the procefs iffued.
But if an infant, defendant, lives at fome di-
ftance from London, he may get a petiticn on
double-fix penny ftampt paper, drawn up, di=
rected to one of the judges of this court, fet-
ting forth, that he is an infant under the age
of twenty-one, viz. of fuch an age, and that
he is {ued in fuch a caufe, and therefore prays
that 4. B. may be afligned his guardian, and
A. B. writing on the petition his confent to be
guardian for the infant, and an afhdavit being
made of their figning the petition, and annexed
thereto, the judge’s clerk writes the admiffion,
and the judge figns it, and then the admiffion
is filed with the proper filazer. But if defen-
dant does not appear by guardian in the time
allowed by the rules of the court, plantiff muft
procure an affidavit of the fervice of the pio-
cefs, and that defendant is an infant, and that
he hath not appeared, upon which the judge
(without your taking out a fummons) will
make an order, that unlefs the Infant appears
within fo many days after perfonal fervice of
the order, plaintiff may aflign Fobn Doe for
guardian, and enter appearance for defendant;
and upon affidavit of the fervice of this order,
the judge will make the order abfolute, and
then an admiffion is drawn up and filed as a-
forefaid.  But this admiffion procured by the
plaintiff is only to bring the defendant into
court, for before fuch defendant fhall be ad-
mitted to plead, he muft get himfelf admitted

D4 by
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by guardian, who is to defend his fuit for him,
otherwife his plea will not be receved.

N O T E S

1. By the $tet. 12 Geo. 1. ¢. 29. if the de-
fendant did not appear at the return of the
procefs, or within four days after, plaintiff, upon
affidavit, ¢ might enter a common appear-

ance for him; and under this ftatute it was the
practice for plamtl&"s attorney to enter the de-
endant’s appearance the next day after the ap-
pearance-day of the return of the writ.  Vide
Rep. and Caf. of Pra.in C. P. 47. Prafl. Reg.
;7 C. P. 32.—But now by §tat. 5 Geo. 2. ¢. 27.
the defendant (2 copy of the procefs in Englifh
having been {crved, as by the faid act is dirett-
ed} fhall appear at the return of the procefs,
or within eight days after fuch return. Vide
Rzp. and Caf. of Praff. in €. P. g5.—Note;
plaintiff cannot appear for defendant till the
ninth day. Praff. Reg. in C. P. 32, 33.—
1 Barnes's Notes 164. Ioid. 170.

2. If plaintiff enters an appearance for the
dzfendact before the time defendant has to en-
ter his appearance is expired, defendant muft
complain of this irregularity before [ interlocu-
tory] judgment is figned. Vide Rep. and Caf.
of Prait. iz C. P, 92.——Praff. Reg. 32——
; Bm 1¢s’s Notes 164.

2. When an attorney undertakes to appear
zird plead for defendant, cur’ will compel him
to eppzar ; but, after doubt, 1t was agreed that
a plea muft be demanded in writinﬂ‘ M.

5 Geo. 2. Holiday v. Scot, Rep. and Caf. of Pratt,
i1 C. P. 65— An attorney undertaking is bound
(o appeat, a"d his net having done fo, fhall

not
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not prejudice the plaintiff {o as to fet afide his

interlocutory judgment. M. 6 Geo. 2. Theedam
v. Fackfon, Pra&. Reg. in C. P. 26.—1 Barnes’s
Notes 157. S. C.

4. Defendant, altho’ he be not an attorney,
yet if he undertakes to appear, is compellable

thereto. Per Chief Fuftice and Fortefeue bug
Price thought it was never carried fo far as to

oblige a defendant on his own undertaking.
Denton ablent.  Hil. 5 Geo. 2. Parfons v. Whit-
ley, Praii. Reg. in C. P. 26.

5. In an altion againft baron and feme, if
only the wife be arrefted, fhe fhall be difcharg-
ed on a common appearance ; but if Joth be
arrefted, dorh thall be held to bail.  Rep. and
Caf. of Praft. inC. P. 117.—3.C. in Praél. Reg.
in G. P. 65.—1 Barnes’s Notes 5q.

6. Where the plaintiff’s attorney enters an
appearance for the defendant purfuant to the
ftatute, and gives notice of declaration being
filed to defendant, he is not obliged to take
notice of any attorney that may afrerwards
appear to be concerned for defendant, and there-
fore may f{ign interlocutory judgment without
calling on defendant’s attorney for a plea. E.
8 Geo. 2. Fones v. Wilkinfon, Rep. and Caf. of
Prafi. in C. P. 116.—Vide Ihid. ro. Morris v.
Parry, M. 2 Geo. 2.~=Prail. Reg. in C. P. 2q.
Maurice one, &9¢c. v. Barry, M. 2 Geo. 2, S. C.
fays, that if defendant fails of entring his ap-
pearance in time, and the plaintiff enters it for
him purfuant to the {tatute, he may proceed
upon the rule of M. 1 Geo. 2. notwithftanding
the defendant employs an attorney afterwards,
and the plaintiff knows fuch attorney. 5dd. 31.
Cauter v. Fockbam, Hil, 5 Geo, 2. S. P.—The

like
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hike refolution, Shrigley v. Malbery, M. 7 Geo. 2.
17

Special bail on cepi corpus.

WHEN it is to be put in.] If defendant
V  be arrefted in Loundonr or Middlefex, he
muft but in {pecial bail in four days (exclufive
after the appearance day of the return of the

- A . s mm =

writ) or the bail-bond may be aflighed.—And -
if defendant be arrefted in any other city or

county, then in eight days, exclulive of the
appearance day. Rule Hil. g Ann,

e L ]

But it the laft day of the faid times happen ;

on a Sziday, bail may be put in the next day.

Two people put in bail in feigned names,
and becaufe there were no {uch perfons, they
could not be profecuted for perfonating bail on
the Stat. 21 Fac. 1. ¢. 26. {o the court ordered
them and the attorney to be fet in the pillory,
which was done accordingly. 7. 6 Geo. 1.
Anon. in C. B. §tr. 384.

~ How to put in bail in towrs] Go to the prc-
E:i g;;a‘ge per (a )- filazer, if it is ﬁ.lazt*r’s bail, 7.e. if the
tzken to 2p- fazer iffued out the writ, and he or his clerk
ply tothe pro- Will attend the court or judge to take the re-
per officer in - cognizance of bail, which in London and Middle-

whofz office . ' )
the bail ought ex is done by an entry in the filazer’s book (),

cobeemereat; and not by a bail piece, which entry he will
for if the bail afterwards draw up in proper form, it there be
be entered in gccafion to fue the bail on their recognizance (¢).
2 wrongoffice,

the plaintiff may neverthelefs proceed on the bail bond. (%) Entry of
bail in 2 filazer’s book ordered to be amended #iff, BL. 6 Geo. 2. Faggor v.
Van Thienren, Rep. and Caf. of Pra®. in C. P. 74. 1 Barres's Notes 44
S.C. Recognizance of bail amended and made agreeable to the wrtt
the fame term, between the fame parties. Pra&. Reg. in C. P. 74.—
fid15. E. vi Geo. 2. Magrath v. Conning, S. P. (¢) See the form
of the entry, p.  * The officer from whoft office the writ iffued is the
proper ofncer. Expence
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Expence out of pocket of putting in bail
before a judge.—Bail-picce 2 5. filazer in fome
counties 6s. judge’s clerk in term time 5. in
vacation 12 5.

It the writ iffued out from the prothonotary’s
office, then it is called prothonotary’s bail, and
the prothonotary’s clerk will attend the court or
judge, to take the bail, and will afterwards
draw up the entry in proper form, if there be
occafion to fue the bail on their recognizance.

If the filazer cannot attend, the recognizance
may be taken in his abfence on ftampt parch-
ment, at the judge’s chambers, upon bringing
a true abftralt of the writ, il 8 Geo. 2. By
the former rule, 7. 1 /. & M. filazer’s bail
could not be taken in the abfence of the fila-

zer. You may have an abftraét of the writ
from the fherifi’s office.  You generally pay
6 d.

If you put in fpecial bail at the judge’s
chambers in the ablence of the filazer or pro-
thonotary, you muft get a f{pecial bail-piece
from your {tattoner, which is a piece of parch-
ment ftampt with a double twelve-penny

ftamp.

Make an entry of the recognizance thereon
in the following manner:

London.

43
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The prefent Pradtice of the

London. £, APTAS againft 4. B. late of Loxn-

don, taylor, at the fuit of C. D. for
100/, upon promile, returnable on the morrow
of the Holy Trinity.

Afhdavit for 50/
Bail 7.7V, of Brook Street, in the parith of

St. Andrew, Holbourn, in the county of
Middlefzx, taylor.

S. 8. of Pall-Mall, in the parifh of St. Yames,

in the liberty of Weffminfter and county of
Middlzfex, gentleman.

The defendant bound 1n 100/.
Each of the bail in 50/

Taken and acknow- C. 7. attorney for
ledged the ——— the defendant,
dayof —- &, con-
aicionally, before

If the defendant be arrefted on a #¢f. from
Lsndon, or any other county, into Kent, the above
entry will do, mutatis mutandis, tor {pecial bail
is taken on the capias.—Bail-piece amended by
the inftruction for the writ. E. 11 Geo. 2.
Magrath v. Comining, Prafl. Reg. in C. P, 15.

It the defendant be not prefent to enter into
the recognizance, then the bail are bound in
double the {um indorfed on the writ s but if he
15, then the bail are only bound in the fum in-

dorfed, and the defendant in double the fum.

Of putting in bail in the country.] The
1udges of this court, or any two of them,
whereof the chief juftice to be one, may impower
fuch perfons, other than common attorneys or

{olicitors,
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{olicitors, as they fhall think fit, in England,
Wales, or town of Berwick upon Tweed, to take
recognizance of bail in any action or fuit de-
pending in this court, which recognizance fhall
be of the like effect as if taken de dene effe be-
fore any judge of the court. Siat. 4 W. & M.

¢ 4. [ I o
Any judge of affize in his circuit may

take recognizance of bail, which fhall be trani-

mitted to one of the judges of this court, and

received by him without oath of the due ta-

king thercof. Same Stat. [. 3.
Before any bail fhall be taken by virtue of

the faid alt 4 W. &9 M. ¢. 4. a true copy (a) of (a) 1 believe
the writ on parchment, to which the defendant thatanabftratt

1s to put in bail, fhall be brought to the com- of the writon

miflioner before whom fuch bail 1s to be taken, the bail-pece

: o« will be {uffi-
and thereupon the recognizance or bail-piece gene and that

thall be fairly ingroffed (), in this or the like the form p.

| fOI‘ [11. mutatis mulan-
) dis, 1s the
form now ufed by commifficners. (%) The commiflioners generally

" write the recognizance in a common hand.

The bail 4. B. of in the county of

~ ————, Gent. and C.D. of the fame place,
Gent,

7. §. attorney for The defendant in 207
the defendant. Iach of the bailin 10/
Taken and acknowledged the
~——— day of ——— in the

year of our Lord conditio-

nally, before me G. D. one of
‘the commiflioners, &,

The
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The prefent Practice of the

The condition of the recognizance,

'Y‘OU (naming the defendant if prefent) do
acknowledge to owe unto the plaintiff 20/
and you (naming the bail) do feverally acknow-
ledge to owe unto the plaintiff the fum of 10/
a-picce, to be levied upon your feveral goods and

T g L W S xR

|
!

chattels, lands and tenements, upon condition
that if the defendant be condemned in the faid !

action, he fhall pay the condemnation money,
or render himfelf a prifoner to the Fleer for the

l

fame; and if he fails fo to do, you (naming |

the bail) do undertake to do it for him.

By the rule 5 /7. & M. the commiflioner
for taking the recognizance of bail is entitled
to 2 5. and no more. Stat. 4 W. & M. ¢ 4
If the defendant be not prefent, then the bai
are ufually bound in double the fum indorfed
on the writ, otherwife only fingle. Vide p.

Affidavit of the due taking fuch bail muft
be made (Staz. + . &8 M. c. 4.) either before
fome judge of this ccurt, to whom the bail-
piece fhall be tran{mitted, or before a com-
miffioner authorized to take afhdavits in this
court. E. s W. & M.—Which affidavit is 1o
be annexed to the bail-piece.

Every commiffioner is to have a book for
entring the names of the defendant, and his

bail, and of the plaintiff, as in the bail-piece, -

and the time of raking thereof; and the name
of him by whom fuch bail fhall be tranfmitted,

which boox plaintifi’s attorney may {earch.
Rule E. 5 7. &G A |

Notice of putting in bail.] Tmmediately af-
ter putting in bail beiere a judge, notice there-

of
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~ of in writing muft be given to the plaintiff’s

~ attorney or agent, that he may enquire into the
fufficiency of the bail.

The form of the notice.

A. B. againft C. D.
SIR,

AKE notice that E. 7. of, &% (naming

the ftreet, &Fe. particularly, as in the bail-

piece, or proper officer’s book) and §. S. of,

" &¢. were this day put in as bail above for the
defendant in this caufe, before Mr, Juftice

Your’s, 5.
To Mr. . M. R. §. attorney
attorney for plaintiff. for defendant.

~— day of —, 1758.

If bail be put in before a commiffioner, no-
 tice thereof muft be given by defendant’s at-
" torney to plaintiff’s attorney within four days

after the caption. Rule Hil. 13 Geo. 1.—not
I praclifed.

How to put in bal on a teft. capias,
' Vide p.

AIL taken by a commiffioner when to
be tranfmitted.] If bail be taken by a
~ commiffioner within the diftance of forty miles

from the .cities of London and Wefkminfter (a) (a) Note; the
then the fame is to be tran{mitted to a judge rule of Hil.
+of this court, to be by him allowed, within ten € Geo. 1. men-

tions only Loz
days don,s

i



