where property is 1n question, justices of the peace
have, there, no jurisdiction. |
But, to retyrn to the other point~—Attornies were .
anciently admitted in all the 4ing’s courts;---and
among these, are those circuit-courts, called Courts
of Assise, and Nisi Prius, held in the several coun.
ties of England, by the judges of Assise, for the
purpose of trying causes therein, by juries of the
respective -counties: These came in the place of the
ancient justices in Eyre, who were established so
early as 117 6--By the 12th chapter of Magna Charta,
these itinerant judges of the crown were bound to
g0 once a year into every county; but now the judges

of Assise, &c. go twice a year into all the counties in
the kingdom, except the four northernmost
Notwithstanding the justices would not, before the

enacting of the statutes above mentioned, permit At-
tornies to officiate in those little wrangling judicato-
ries, where the vassals and tenants of the lord of the
manor litigated their disputes among themseives in
the court-baron, the tribunal of the feudal chief~-and
in the county-court, which was held by the sheriff—~
&c, every man enjoyed a Right, by the express pro-
visions of those statutes, to make an Attorney in such
courts. .As the ordinary authority of the sheriff did
not enable him to hold pleas in his county-court, but
“of sums under forty shiliings, and as these were de.’
termined without q jury,-~the aid of Attornies could
scarcely have been necessary in such cases: but when
suitors in those courts occasionally sued forth writs - g

!

® Sece 3 Salk, 217, e
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of _7’rzsafz'c£'e-?-—ﬁhich auilhorizeil them to hold pleas
of much larger value, and rendered the intervention
.. w jurs indispensible,— Attornies were, then, also
;oo ired:—=Sven before the statutes were enacted,
i . =ing could, by virtue of his prerogative, give his
.+ rrant to a suitor in the court-baron, or other court,
.» make an Attorney in any action or suit; and that,
as well demandant or plaintiff, as tenant’ or defend-
ant. As the courts-baron, notwithstanding—prior to
the power given to suitors therein, by those statutes,
to constitute Attornies—did not admit them without
a special command, in pursuance of the king’s pre-
cept; so it would seem that even after they were in-
titled to this privilege by positive laws, a reluctance
was manifested by these and other inferior judicator-
ies to admit them to an enjoyment of the Right:—-
For we are told by Fitzhergert, in his Natura Brevi-
22n, that where a man ought to do suit at the county,
| hundred, wapentake or other court,—aud was
doubtful whether the sheriff would admit for his At-
torney, the person whom he was desirous of making
such; he might suc out a writ de Aitornato faciendo
or recipiendo, directed to the sheriff, or bailiff of the
hundred,~~commanding them to receive such a per-
to be Attorney for him, to appear, &c. But where
the party did not entertain such doubt, {of being al-
jowed his Right of having an Attorney); he might
make onc by his letters patent, directed 1o the bailiffs,
 —-without suing forth any writ. |
It is worthy of being remarked, that, notwithstand.’
ing this plain manifestation of the ancient and just

Ly
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Right, which suitors in the English county-courts
(and other jndicatories) enjoyed, of instituting At
tornics,——a Right, indeed, founded in reason and the

naturc of things, independently of any statute; it was.
ctually controverted by some of those Levellers, who.

prevalled in England, in the middle of the seven-
teenth century.” A litde tract concerning the prac-

tice of the county-courts, entitled—~Curia Comitatus

rediviva, was published by . Greenwood, in the year
1657; during the protectorate of Oliver Cromwell—In
the chapter which treats of Attornies in the County+

courts, the author notices its having been objectediia
him—¢ that no Attornies could legally practise in

this court, and that every man ought to prosecute
his own cause himself:” DBut this unfounded and

weak assertion he refutes, by reference to authorities.

But notwithstanding that the rude and uncultivated

state of society that existed among the English (as
well as 2ll the European nations), in those ages which
have preceeded us more than five centuries, may ve-
ry naturally be supposed to have prejudiced the 7//te-
rate members of their ordinary judicatories against
professional jurisconsults ; and although a conscious-
nessof their own incapacity*® must havé rendered those

* The celebrated RosErToN, the hiftorian, remarks--that before the
clofe of the rathcentury, thefcieace of jurifprudence in Europe had af.
fumed a fyfltematic form and charadter; and that the various improve.
ments it had then recently acquired, with the important change 10 man-
ners confequent thereon, gave rvife tothe occupation of Lawyers, os a
diftinét profeflion. UnTiL this period, fays Doct. Robertfon,--¢ every

gentleman, horn a Sorpier, fcorned any other occupation ; he was

taught no other feience but that of war; even his excreiles and paftimes
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petty judges jealous of the preserice and interposition
of persons Skilled in the Law, in the management of
their judicial business,——thus operating as the cause
of their exclusion ; the suitors in those tribunals must
frequently have been sufferers, while deprived of the
counsel and assistance they stood in need of. Great
inconveniencies and injury had, deubtless, been very
often experienced by the people, from the unrcason-
able destitution of such aid, to which they were thus
arbitrarily subjected, in consequence of the envious
temper of their ignorantand self-sufficient tribunals.—
Hence it was, that the Great Council of the nation
confirmedto suitors the Right of employing professional
Agents, for the better conducting of their judicial causs
€s; while at the same time they were furnished with
Pracess, when requisite, to compel the tribunals to

sdmit, therein, the servises of those Agents,” whom
the suitors choose to substitute as teir Attornzes.

were feats of martial prowefs. Nor did the juprciar chara&er, which
per{ons of noble birth wei;c alone entitled to affume, demand ang degree
of knowledge beyond that which fuch untutored foldiers poffeffed. To
recolle@ a few traditionary Cuftoms, which time had confirmed and ren-
dered refpe@able; to mark out the lifls of Battle, with due formality';
to oblerve the iffue of the Combat; and to pronounce whether it had.
been conducted according to the Law of Arms;--included every thing
that a Baron, who acted asa Jupge, found it neceffary to underfland.”
MARTIAL and ILLITI!:RAT!. noples, he phfcrves, had neither lc:furc Rov
inclination to undcrtakc fo laboriops a tafk, asthe neceffary ftudy of the
Law had then b;come---‘_‘ They gradually relinquithed,” continues the
hiftorian, ¢ their places in Courtq of Juflice, waEre TH ZIR IGHOR ANCR
XXPOSED THEM TO CONTEMPT. Thcy became weary of attending to
the difcaffion of Cafes, which grew too intricate For THEK To cou.
sxegeno. Notonly the jupsciar Devzruwation of points ywhich
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Sir William Blackstone also remarks on this subject,

that formerly, according to the old Gothic constitu~ -
tion, every suitor was obliged to appear-in person,
to prosecute or defend his suit; unless by special
license nnder the king’s letters patent: And this is,
as he tells us, still the law of England, in crzmmal
cases ;—(though, 2s to matters of Jaw arising on triv

als for capstal* offences, the prisoneris there entitied
to Counsel.)—The learned commentator obsrves
“ further,—that, as in the Romanf law-—though it was

were the fubjeét of conrroverfy, but the ConpucT of all x2xcat BUSI-
wess and TRANSACTIONS, was committed to perfons trained--by pre-
vious sTUDY and APPLICATION--tothe KNowLEDGE oF Law’

® But by the conftitution of the United States, as well as that of our
own particular State, the accufed have a Right in avi-criminal profe,
cutions, to be heard by themfeives, or Counser.

g CuM OLIM IN USU FUISSET, ALTERIUS NOMINE AG! NON POSs
SE, SED, QUIA HOC NON MINIMUM INCOMMODITATEM HABECBAT,
COEPERUNT HOMINES PER PROCURATIONES LITIGARE.” Inft. 4. tit. 1C.
 But, (il we mdy be permitted te digrefs here, a litt’e,} let it he re-
fnarked--that a'though the Roman or CiviL Law found the aid of
Proftors, Advacates, &c. to be neceflary in 173 tribuna’s; as we havé
wery long fince alfo difcovered from experience, that the aflitance of
&ouniel and Attorniesis, in the Common-law courts ; ffjll the arbitrary
fi‘iirit of the former would never accord with fo popular an infﬁtutiéﬁ,
&5 the I'rial by Jury. Neverthelefs in this country--aithough we are
unider the neceffity of having ons branch of our national judiciary con-
duéed according to the principles of the Civir Law,--the genius of our
government and the fpirit of all our political inftitutions have induced
us to prefera rcfurt to this REPUBLICAN tribunal of jury.trial; wher-
ever it fhall be found practicable. Thus, by the law of Congrels, cntxt-
Ted, « An AQ ¢o cftablifir the Judicial Courts of thé United States,”
#¢lie Difiick Courts have original jurifdidtion of @t cheil caules of A~



103

PPN Ay T e
P i Sl

.

anciently the practice that no person could act in the
name of another—yet, because this was attended
with great incom:enfence, men bég’an to conduct their
31~d1cml controversies through the medium of Lawe
yers % so. in our law, upon the same principle of
convenience, it is provided in general, that Attornies
constituted by the parties may prosecute or defend

any action.

‘The Right, then, isclear and dehnite, both by our
Law and the English, in civil suits; and the consti-
tution has, in this country, extended it in like mane

MirALTY and Maritine jurifdidtion ; faving to fuitors, in all cafes,
the Right of 2 Common-LAW remedy, where the Common Law is
competent to give it.”” See fect. g.~--"The fame fe@ion provides, that
“the trial of iffues in fa®, in the Diftri®t Courrs, inall caufes--cxcept
caufes of ApmiravrTy and MariTime jurifdictior, fhall be by Jury :

* And the 16th fedtion declares, that ““ Suits IN EquiTy fhall netbe fuf-
tained in either of the Courts of the United States, in ANy cafc, where
plain, adequate, and complete remedy may be had, aT Law.’

‘I'his attachment to the RicuT of ]ury-tnal manifefted by the legif-
lature of the Union, is highly laudable. Tae ENcrisu Law i is, how-
evet, very jealous of am interference with that Right, in fome other
parti'culars; that are deferving of our notice~-For example : A pRrece
nolp, orinhcritanceof lands, cannct be determined by ArsiTrATION.
[See x Roll. Abr. 242.] Nor, according to the fame authority, can the
intereft of an eftate for.ycars; it being @ cuaTTEL-REAL, Indecd, noe
thing in the NaTure of a FReenowrp is determinable by AwaArD,en
which cannot pafs without the dved of the party. [See 3 Hen. 1V, ch.
6.--14 of fame reign, ch. 19--9 Hen. VI. ch. 60.~-and 1'Roll. Abr,
266.] Criminar caufes allo, of cvery deleription, as 15 genesally
known, are not ARBITRABDLE,

® Though the employmeat of Advocates and Pro&ors may not have
nbtained,—until fome time after the revival of the Roman or Civil

”~



nwer to all criminal aciions o1 prosecutions. This
Right too, we perceive, has grown out of the necessis
¢y of the measure—grounded on principles of Reason
and Fustice:—1lence it is apparent, thag, in propors
ton as - sound knowledge, and enlightened political
theories, dispel the clouds of ignorance,~with the
erroneous prejudices always attendant on barbariswi;
so will a pesople—thus advancing in the liberal refine-
ments of society, and acquiring correct principles of
social  order—invariably apply those principles, 4s
fundametal maxims, in the practical administration of
their -goverment,~~throughout its  various depart
ments. |
LThe Formalities necessary to be observed, in a
regular systematic administration of Law, render ita
matter of the highest importance to the citizen, that
all who are concerned in its dispensation, in our jue
dicatories—whether in the capacitics of judges, ad-

Latwv, which znfued in confequence of the difcovery of Juftinian’s Pan-
de@s shout the middle of the rath century; yet Lawyers were un*-‘
doubtedly well known, in the judicial tribunals of AwcizsT Rome,~
under the dtlesof ApvecaTs and ]ﬁmscon suLTt. We find, in 3 Bl
Com. 28. 29——that advocatésin the Civil Law had their noxoxarium,
or fee ; and.that this, bya decree of the Romaun fenate, couid not exceed
in any cafe 10,000 sesTzrcEs—which are equal co 2425 dollars;—
great fam in ancient times. BracksTong (who, by the bye, L[trmatﬁs
the amount at £. 80 fterling—355. 55 dulls.) cites the Annalsof Tact-
Tus, as his authnrxty on this head, and this cefebrated Inﬁonm finurith-
es in the fecond tentury of the Chriftinn era.

In the courtsof Civil and Ecclefiaftical Law, of modern ages,’ the of-
fices of Advocateand Prm&nr correfpond with thofe of Counfellor and |
Attbrney, rci’pc&wely—-pcrhaps with fome flight fliades of variation,

- in the Common-law courts.
1§
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vocates, or executiver officers of the Tribunalsy«
should possess a competent st/ in the Law. And
in a country such as ours, where every reputable free-
holder is liable to be at some time called upon, to of-
ficiate in a judicial capacity, as a juryman,--a know-
ledg'é of the fundamental principles of its Laws, is of
the highest value.~~Mr, Gibbon has truly said-—that
¢ the Laws of a nation form the most instructive por-
tion of its History ;7% an observation peculiarly ap-
phcabie to our own nation. In pursuing, however,
the due forms of Law, in judicial Tribunals, delays
are sometimes unavoidable ; ana it may happen, that
even gbuses may occasionally arise from this source*
The profound and elegant historian, just quoted, no-
tiéqs the abuses too generally prevalent in the foman
or Givil Law judicatories, and incident to the/r forms
ancl dilatafy- proceedings—-He then makes this very -
~apt reflectiuon on the subject :—*¢ The experience of
. an Abuse, from which 0u1 own age and country are
not perfectly exempt, may sometimes provoke a gene-
rous indignation, and extort the Aasty wish of exchang.-
ing our elaborate jurisprudence” (the English law,)
_“for the simple and summary Decrees ot a Turkish
C’aa’bi. Our calmer fgﬁccfza?z wiil suggest that such
forms and delays are necessary to guard the peman‘
and property of the . Citizen; that the Discretion of
the gudge1s the jirst engine of Tyranny ; aud that the
Lews of a people should foresce and determine every
question that may probably arise in the exercise of
power, and the transactions of industry.”

* Gibb. Decl. and Fall of the Rom. Emp. ch. 44. } Ibid.
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It will at the same time be admitted, that,motwith-
standing certain Forms and some Delays arc necessas
rily attendant on 2 wise and efficient administration of
Law,-Abuses of any kind are by no means thclr una-
vordadie consequences, in-our system of Jurisprudence;

and therefore when these occur, they ought, as far as
practicable, to-the remedied.

If the mere * Discretion of the Fudge,)’ urcon-

trouled by established and known Laws—~or even the
discretionary Verdict of a Ffury, not duly informed
respecting the legal ptéints in controvercy (as well as
the matter of fact,) by an ample discussion of them be-
fore Fudges of Law ;~-let it be repeated,—1f such Dis-
cretion could ever be made the rule of deciding judi-
cial caues, in our courts of justice ; it would mevita-
bly become, what Mr. Gibbon has pronounced it to be
— The first engine of Tyranny.” Mr. Powell very
properly remarks, in his Essay upon the law of con-
tracts and agreements, that ‘ it is absolutely for the
advantage of the public at large, that the Rights of
the subject should, when agitated in » court of Law,
| depend upon certain and )‘z.:r:ed Principles of Law ; ; and,
. not upon rules and const_ructmns of Equity, which
when applied there, must be arbitrary and uncertain,
-—depending, in the extent of their application, upon
the will and caprice of the Judge.”

Indeed it must be apparent, on the slightest view of
the subject, that if the Judge be either incapacitated,
by want of knowledge, from deciding according to
Law,—or disposed, by inclination, to make his own
notions of Kquity the rule of his decisions ; the Fudge
then becomes, in fact, a Ligislator : his will is sub-

-
{
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stituted for law, and this judicial acts assume the
shape of legisiative acts. Law, in this case, wouldbe
truly a strange and capricipus thing ; for, depending,
as it thuas would, upon the arbitrary opinions of a mul-
tiplicity of ¥udges, in their various and separate tri-
bunzls, the Law would be nothing more than what
thei: szveral Wills—prompted perhaps by interest, by
pariality, or by want of knowledge—might choose to
irote 1.

Such uncertainty in the dispensation of Law would
produce a most deplorable state of things, in-any coun-
try where it should prevail. There could be no true
Libert—sao security for Property, or other Rights of
the Cifizen,;-ivhere this should be the case : for there
could be no uniform, established, and hnown Rule of
Right ;—and, *“* MiscRA EsT SERVITUS, UBI GUS
AUT VAGUM AUT INCERTUM EST.” ‘The uncertainty

which would thus be produced, and the guality of Ju-
dicial Decisions erditrarily made, would be strictly
conformable to the Civiligw Maxim,¥—* StLT pn

* The celebrated Rurrzynors vcrjr troly obferves, that ¢ o man
can fay--“ Sic vore, gic Juszo;”” Sol will, fol command sm=t1N] 5,
¢ STET Pro RATIONE VOLUNTAS 3’7 ¢« His Wil is his Reafon’—No
favereign upon carth pofieffes aright of ruling according to his own
Will: and hence Mr. GrawviLLe Suare, in referring to another
maxim of the civilians, founded on the fame principic——-ju[’ciy {tyles it,
that unreafonab.e and dangerous pofition of the civil law,; which attri-
butes te the prince’s Will and Pleafure the force of Law.” I-lmv'thcn
can any man of 'co_mmsu fenie for amomerr;t contena, that the Will ofa
Junrcrat Magiftrate, whether it be unreftrained or undireted b y Lawa?
ought in any cafc to guide his jupictar A&s? For, as BRACTONR te-
marks, there is ¥o RuLe of condu®, where Will bears the fway and
not Law.
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LATIONE VOLuxT4s 2" -~And, (in the words of Mr.
Pawez'!,} * agants the introduction of which Maxim
into our Law,” (which those who have been best ac-
quainted with it, have entitled the perfection of rea-
son,) the country would, there can be no doubt,
enter an eternal Protest, and exclaim with the barons
of old~~* NoLumMus LEGES ANGLIAE MUTARY —we
are not willing that the Laws of the land be changed.

Let us then give this subject a solemn and dispas-
sionate consideration. Let us neither suffer our-
selves to be deceived, by projects of Innovation* on
our ancient and established Rights, however plausi-
ble they may appear ;—nor carried away by foolish
prejudices against Courts and Officers of the Law
fomented by interested, treacherous, disappointed
or designing men.—Let it be recollected that Britain
produced a Selden, a ' Hale, a Sommers and a Maynard
—% Cambden, an Erskine and a Mackintosh,~—vwith
many other illustrious Lawyers, who have distin-
gﬁished themselves in the cause of rational Freedom :
that our own country has constantly abounded with
great characters inthe same profession, justly cele-
brated for their Patriotism and their Abslities: that
during and since the Amcrican revolution, many of

» «'Towards the prefervation of your Government, and the perma-

nency of your prefent happy ftate, it is requifite, not only that you dif-
countenance irregular oppofitions to its acknowledged authority ; but
alfo that you refilt with care THE SPIRIT OF INNGYATION upon its
- PRINCIPLES, HOWEVER SPECIOUS THE PRETEX?S.’’..-See Prefident

WasniNGToN's Addrefs to thg People of the United States---17th of
Bept. 1796,
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the most important public stations among us, both
civil and military, have been ably and faithfully fill-
ed by men bred to the Law : aud that, -at.the present
period, the President of the United States and the
Governor of Pennsylvania~hoth of them long known
ag professional Lawyers, as well as cminent States-
men—have been, with many others of the same pro-
fession, elevated to the most dignified situations in
the government, by the suffrages of the People.

It will, however, be apparentto all persons of ob.-
servation and reflection, that nothing is more natural
than for turbulent, desparé.te, and depraved men,
dreading the restraints and penalties of the Law, to, -
look with an evil eye on its officers and professors.

But the dreadful consequences that flow from this
disposition,and from the absurd prejudices which law-

less characters excite by various artifices in the
minds of the more uninformed, have been too often

exemplified.—England exhibited striking examples,
in the times of Richard II. and Henry VL. of the
miseries resulting from such principles and practices.
In the former of these reigns,—-hosts of poor delud- -
ed people, instigated by a few crafty and mischievous

leaders, broke into open rebellion against the go-
vernment ; committing, in their mad career, the
most horrible crimes of everv kind. The chiefs, on
this occasion, were four men named ¥act Straw,
Wat Tyler, fohn Littister and ¥ohn Ball.  The Pre-
tences of these miscreants and their followers—says
Dr. Brady, in his Cont. of the Hist, of England—
were “ LIBERTY-~CHANGING the EviL CusToms of
the nation—And cutting off the heads of all the Law-
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YERS, great and small, wherever they could find them ;
Jor that the nation could never enjoy A TRUE LIBERS
TY, ‘¢ell THEY were billed.”~~Tyler the ringleader,
who .was of Kent, saw himself at the head of more
than 100,000 rebels, principally of that county ;=<
and his colleague Straw, being an Essex-man, head.
ed 60,000 frem that and the neighbsring parts. - This
truly formidable, but infatuated rabtile, broke open

~ the prisons, lciting ‘outall the priscners—~by whom
they were joined'; and among these was Ball, a re--

negade priest~~who, by inflaming the multitude with
his seditivus harangues, became one of thei: leaders,
and a principal associate of Fact Straw. After giv-
ing  liberty” to all traitors, felons, and other off en-
ders against the Law, whom they found in the jails—
as well'as to the débtors-—they demolished the Tema
ple, then a habitation for Lawyers; burning all their
books and papers, wnh the records there deposited.

Besides other enormities of the most atrocious kinds,
they actually beheaded many eminent and worthy
men ; among whom were Simon Sudbury, archbish-
cp of Canterbury—then lord-chancellor,—~Sir John
Cavendish, the chicf-justice of Engiand-—and Ro-
bert de Hales, prior of St. John’s and High treasur-
er.— Littister, who was a dyer, compelled the lord
Scales, Sir William Morley, Sir John Brewes, Sir
Stephen Hales, and Sir Robert de Salle, to remain
with him and his partizans. The last named of these
gentlemen, abhorring and openly condemning the
conduct of the rebels, had his brains beaten outby
them : And -Littister, now setting himself up as
King of the Gommans, affected to'tonsider the others
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-~who observed more prudence--—as his fovorites ;
making Sir Stephen Hales his carver, &e.~—Bafl con-
tributed greatly t_a_the atrocities of. this rabble : and
in one of his harrangues to  the lawless multitude,
ne.took as-his text, this senseless, vulgar, rhyming
distich: ... .
When Adam dalfe and Eve span,
Who was, then, a Gentleman? |
This fellow..(as Rapin observes,) *“ by his seditia

aus sermons, raiscd the people’s fury to the utmost
height, He pt;i'suaded:them, that all men bei'ng, the.
sons of Adam, there ought t¢ be no distinction ;
and, consequently, it was their duty to reduce the
world to a perfect equality. Pursuant to this maxim,,
they resolved to dispatch all the Nobility and all that.
were. distinguished by their Posts : so, without tur-

ther' consideration, they cut off the heads of all
| Lords, . Gentlemen, Fudges, Counsellors, and Law-
yersy that fell into their hands.”~—Another historian,
Doct. Brady, says—ZBall advised his followers * to
kill ail the great menof the kingdom ; thenthe Law-
YERS and Junvﬁznm ; and lastly, to destroy all sach,,
as they knew would be injurious tothem, for the fu-
ture ; and there would be equal Liberty, the same
Nobility, and the like Power, amongst them,”
Fack Straw confessed, that their purpose was to slay
the king, the nobility and gentry, and the rich cler-
gy~ These things done,” " continues Brady,—
 when there had been none greater, none more po-
tent, none more knowing than themselves ; they were:
to have made such lL.aws, as they pleased, by which
the people were to be governed : ‘They intendeds
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also to have made kings; as Wat Tyler, in Kent—
and in every other county, one.”

These wretched men, however, all paid the for-
feit of their lives for their crimes. Tyler was slain
at the hecad of his rabble~~Straw, Littister, and
Ball, with many others of less:note, their adherents,
were executed as traitors—And their deluded fol-
lowers were all either killed in battle or dispersed.—
Thus ended the reign of Anarchy, at that period of
the English history.

But, seventy years afterwards——in the year 1450,
a scenc of the same kind was exhibited on the same
theatre : The plot of the piece, and the actors, were
similar to those of the former era—and the catase
trophe was also of alike nature. One Fack Cade-—

who had been obliged to fly from his native country
into France, on account of his crimes—went soon

after into England ; and there found some discon-
tents among the people, purely of a party-political
nature ;~—Restless and discontented himself, as well
as vicious in his disposition, he speedily availed him-
self of this ill temper. .Assuming the popular name
of Mortimer, 20,000 of the malecontents flocked to
the standard, which this fugitive from justice had
erected, under the pretence of a necessity for “re-’
- forming the Government and easing the People ;”

and he inflamed his followers, by publishing coms

plaints of numerous public abuses,——demanding, at

the same time, a redress of grievances. 1 his bane

ditti, flushed with their success in defeating a small

torce sent against them, progressed with jncreasing
IF P.

i
[
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insolence, till, finally, after committing many acts of
murder, rapine and other ¢normous crimes, they
were routed with great slaughter ; and Cade their
chief was slain, singly, by the hands of a country-
gentleman, who found him on his grounds. This

levelling miscreant-—who, as he pretended, wanted
to “ reform the Government” and ¢ ease the People”
and who; like his predecessors Fack Straw, Wat Ty«
ler, with others of the same cast, abhorred the Law,
Lawyers and Knowledge-—-—tliug”:éerminate'd his ca-
recr: and twenty-mx of his chlgf assoclates expiat-

ed their crimes on a gibbew-ﬁ'afa’e had been styled
Captain MExD-ALL, by his partizans !

The immortal Shakespeare™® has so admirably pour-

* Shakefpeare, 35 a2 DRAMATIC Writer, is not quoted 2san AUTHO-
»iTy. But this celebrated author wasintimately acquainted with the
windings of the human heart : he was verfedin the hiftory of hisown
country ; and many of his plays are founded on nisToricaL occurrenc.
es in its annals---Hence, fuch of his dramatic perforrﬁances are ftriking-
ly- chara&eriitic of the manners, principles and conduct, of the timee
which he reprefents. The GREAT ouTLINE of his Henry VI, among
others, is conformable to hiftorical racts; though hisfancy has une
gioubtcdly embellifhed the picee, by the Toucues he has given fome of
its MiNuTER PARTS. Notwithftanding, he has certainly well illaftrat-
ed the charac&ers of licentious INNovaToRs—~and of ignorant, worth-
lefs, and defperate Distursers or Civie SocikTy,-~in the paffage
above quoted from thatplay. It isarrcTure which, indeed, TRULY
reprefents the PRINCIPAL FEATURES of the ORIGINAL,

Thefe confiderztions will therefore, it is hoped, be admitted as an

apology, for the introduc¥on of the above quotation on the prafent oc-
cafion.
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trayed the character, principles, and views of these
very men—in the second part of his Henry VI, that
an extract from it will sexve to illustrate the subject.
In the second scene of the fourth act; the bard ex.
hibits Cade in the midstof -his band of * Reformerss”
and the followmg p'u*t of the'drama is well worthy of
attention.

}

Cape. Be brave then, for your Captain is brave, and
vows Reformation. Thereshall be in England se-
“venhalf-penny loaves sold for a penny; the three-
hoop’d pot shallhave ten hoops, and I will make
it- felony to drink small beer. All the realm
- shall be "in common, andin Che'tpside shall my
palfrey go to grass ; and when [ am King, as
King I wille—- '
"Avr. God save your majesty
Capk. I thank you, good peaple——There shall be no
money; but all shall eat and drink upon my
score; and I will apparel them all in one livery,
that they may agree like brothers and worifip
xe, their Lord.
Dick. The first thing we do, Iet’s kill ALL THE
LAWYERS, |
Cape. Nay, that I mean to do. Is notthis alament-
able thing, that the skin of 2n'innocent lamb
should be made Parchment; that Parchment
being scribbled o’er, should unda amanf—Some
1say the Bee stings; but I say ’tis Bees LK e
for I did but once sealio athing, and I was
. MEVEr My OWn Man SINCE.~w—=eimeElow now -~
Who is there?l— | |
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LEnter a Clerk] .
'WEAVER. The Clerk of Chatham—1He can read and
write, and cast accounts.
Capx. O monstrous!
Weaver. We took setting boys, copies.
Capz. Here’s a villain! :
WeaverR. He ’as a Book in his pocket, with 1e(I
letters 1n 1t.—
CapE.’ Nay, then he’s a conjurer.

Dick. He can make Obligations, and write Couri~
hand. |
CApEe. I am sorry for’t: the man is a proper man,
- on mie Aonor; unless I find him gusity, he

shall not die.—~Come hither, sirrah, 1 must ex-

amine thee——What is thy name?
CLeErE. Emanuel. -

Dick. They use to write it on the top of letters
" "Twill o hard with you.

CApe. Let me alone Dost thou use to write
thy name? or hast thou a Mark to thyself, like
an honest plain-dealing man?

Crerk. Sir, I thank God, I have been so ‘wely
brought up, that [ can write .~y name.

Arv excraim. He hath confess'd; away with him;
he’s a Villain and a Traitor.

Cape. Away with him, I say; Aeng him,—with his
pen-and ink-horn about s neck. |
[Exit the Clerk, fo execution—attended by one

| of the rebels. ] - . .

" Such, we find by the testimony of historians, have

been the effects in former times of levelling principles,

~2nd of the attempts made by zgnorant and licenti-

d
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ous .men, to fit the administration of justice and the
Conduct of State affairs, to their views !-—Indeed®

~ * Beiides the inftances above rnemmncd, in earlicr times, we find
that, fo late as the reign nf Edward VI, (AnNo 1549,) fnrm:dable In-
furrections were excited ; in fome parts of Eng and, by fa&ions and dif-
conu nred . Innovators. The tomults' rofc to a very great height in the
‘-‘aunt} of Norfolk. At firlt, IncLosures were the osTENsIDLE ground
of complaint : but the malcontents, finding their numbers amount to
20,000 mcn, became infolent--and procecded to mt;:.‘:'? exorbitant preten-
fions than they FIRST AVOWED. They demanded, a‘mnng ather thingﬁ,
"rm: 'uUPPEI: $S10M oF THE GENTRY (meaning thercby, men of chae
ra&cr, nate and cftate, and THE PLACING OF NEwW COUNSELLORS
AsouT THE King. Headed by one Kera tanner--this man affumed
tle government over them, amd cxercifed his authority with the utmoft
arrogance and outrage. Having ftationed himfelf Hn acnmmmdi'ng,-
ground near the city of Norwich, this Leveller ercéted his Lribunal
under an old oak, which they called ¢ the Oak of RrrormaTion ;7
and I’umniuning the gcntfy before him, he made fuch decrees as might
be expeed from a man of his views and chara&er. Finally, hovever,
+his * RevorMER,” with his rebellious adherents, was totahy routed by
the carl of Varwack, at the head of 6204 men. Two thoufand of the
mfurgcnts fell, in the a&ion and purfuit : KgT was made prifoner, and

hnnged, and nine of his deluded followers fhared the fame fate--on the
boughs of ¢ THE Oax of Rerorma tion,” In fome of the other

counties, a few-of thefc miferable people became victims of the Laws of
¢heir country, which they had treafonably oppofed ; others threw down
their arms, availing themfelves of a general amnefty offered by the po-
vernment j—and thus the infurrection was entirely {upprefied.
REeLio10uUs grievances, moftly imaginary, were the pretences of the
rehels, in fome parts of the country : and it is remarkable, that one of
the demands of thofe in Devonthire was,~“THAT THE PEOPLY $HOULD
#F roRDBID 10 READ THE Biarz ’--But KeT’s followers, in Norfolk,
were a&uated by different motives---Rapin informs us, that ¢ the Qak
of RerorMaTION" Was thus called by them,»- becaufe they talked one
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MOFe ancient times are not without examples of the
dreadful consequences, thatflow fromthé schemes and
machinations of ﬂagitiuus Innovators—set on foot un«
der specious pretexts of  reforming the Governs
aent,” aud ¢ easing the people.” Even in our own
day, the English nation had nearly witnessed a disso-
Jution of their Goverpment—a total destruction of Or-
der in their Civil Scciety—and a prostration of all
those Rights, by which the Lives, Libertics and Pro-
perty of their People are secured; and this, tou,
through schemes of pretended reformation, projected
by avisionary Innovator—lord George Gordon.

Such things as these furnish an awful and impres-
sivelesson, to the people of this country—They have
@ strong claim on our most solemn and dispassionate
reflections.—We are blessed with the freest Govern-
ment unde1 heaven ;—founded, in all its depart-
ments, on defined Federal and State Corstitutions :
which secure, in the amplest manner that humian wis-
dom can devise, to every American Citizen—-l--What-
cver may be his condition—~the camplete enjoyment
of all his just Rights, civil and religious.

But, when the Spiritof Party is carried to a great
height, it is extremely difficult to obtain, for almost
any subjectef 2 political nature, a dispassionate con-
sideration. That Spirit mingles itself more or less,
an all our concerns ;3 and, when carried to excess, it

iy of nerorMing THE 9TATE} Religion being neither the'caufe nor
“pretence of their rifing.” “Their defign,” contines the hiftorian, *\as
TG DESTROY THE GENTRY--and put fome of TREIR owN bady about
tl:u: KING, -ro RIBECT AND GOVERN HiM.”
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insensibly generates Prejudices——€ven in the most li-

beral minds : thus, in some degree obscuring correct
conceptions, respecting every thing connected with it,
in men of the soundest understanding. Pride of Opi.
nion~-or astrong inclination which we feel to adhcere
to opinions which we have once warmly supported,
even against the suggestions of our better judgment
13 too often a mean of keeping alive the Spirit of
Party. Hence it is, that we are sometimes driven
to the hazard of sacrificing our dearest interests, by
the impulses of Passion, Pride and Error. These
remarks are notintended to be applied to any parti«
cular Party : They are, unfortunately, too far applis
cable to Party of every description: But they have a
special reference to an unreasonable and excessive

Party.spirit. Good men may, very naturally, be
- suppesed to entertain different opinions cencerning

measures of government snd public characters ; dnd
such diversity of opinion often forms, of itself, the

basis of party. But, with respect to the Goveérne

ment itself—-or, more properly, the Constitution,"
(especially, where this is a defined one, like our

owrn,)—there can but one party (if the expression

may be admitted) amongst men of probity ; and that
will be a nation party: fof, though individuals of
this may, entertain different sentimentson unhessential
matters, and some minor poiuts,—they will, as’
friends of their country, make the provisions of the
Constitution, accordingto such fair and liberal inter~
pretatiori of the instrument, as will result from a har-
mony of all its parts and accord with its true spirit,
‘the Rule of their politicql conduct. Wise men wilt



also perceive that it is their'interest—independently
of their duty—to do this : for an excess of party-
spirit is never without a tendeucy to dangerous con
sequences, 1n a free country.  Nor are the most vi-
olent partizans always actuated by the greatest disin-
terestedness and purest patriotism. Much, it is true,
depends on the constitutional temperament of some
men, in this particular : and very good citizens may,
on some occasions, be carried beyend the bounds of
reason and candor, in political matters, by an over.
heated, vet well-meant zeal. Still, the Wellare of
the Couatry, the National Honor, and the Happiness
of Society—all demand the aid and countenance of
every good man in the community, to allay the heat
of party-spirit. If the object of any party be either
men or their measures, our periodical Elections af-
ford a full opportunity of effecting a change in such,
as the majority of the People shall judge the Public
Interests to require; and in the'intervals, the public
conduct of ail public characters is fairly open to in-
vestigation and animadversion. Here, then, is the
regular and constitutional Remedy, for political evils.
Let no one be deterred, by a-fear of incurring the
censure of any party, from using his endeavors to
moderate ‘the spirit of party. Independently of the
sanction which his efforts: will, sooner or later, re-
ceive from the virtuous. and intelligent part of his
countrymen-—the mens sibi conscia recti will sustain
him, with fortitude, against any reproaches which
malevolence may cast upon his political character.
What were the sentiments of the late President Wash-

ington, on this.head !—-Read his own words, as con-

}
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veyed to the Peonic of the United States, in his Ad.
dress to them, when retiring from the Presidency.—
“The Spirit of Patty, unfortunately, is inseparable
frofn our xiatlirg, having its root in the strongest pass
sions of the human mind. It exists under different
shapes in all governments, more or less stified, cons
trouled or repressed; but in those of the popular
form, it is seen in its greatest rankness and is truly
their worst enemy. The alternate domination of
one faction over another, sharpened by the spirit of -
revenge, natural to party dissention, which in dif-
ferent ages and countries has perpetrated the most
Horrid enormities, is itself a frightful despotism.—
But this leads at length to 2 more permanent despot-
ism. The disorders and miseries, which result, gra«
dually L’incline the minds of men to seek security and
repose, in the absolute power of an individual : and,
sooner or later, the chief of some prevailing faction,
more able or more fortunate than his competitors, turns
this’ disposition to the purposes off his own elevation—-
ON THE RUINS OF PUBLIC LIBERTY.¥ Withaut look-
ing forward to an extremity of this kind (which, ne-
vertheless, ought not to be entirely out of sight,) the
common and continual mischiefs of the spirit of par-
ty are sufficient to make it'the Interest and Duty of a
wise people, to discourage and restrain it.”

Thus spoke the great Washington.—~And is there
an American, that does not respect the sage admoni-

'® « Some ftates have loft their Liberty by ;;ai'ticuhr accidents : but
this calamity isgenerally owing to the decay of Virtue.” Dickinfon’s
- FARMBRS LrTTERS, lott, 13 |

Q.
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tions of this venerated character, this. departed
Friend of his Country, as a SOLEMN WARNING !~Ve-
'Ty recent events, in another quarter of the globe,
strongly illustrate the truth of his obsenratwns
though these were. predicated on 2 knowlege of hu-
man nature, ac well as many memorable mc1dents_ in
the history of former times.~—Let every good man,
then, * discourage and retrain,” as far as in him lies,
the acrimonious effusion of party-spirit. o
~The writer of the foregoing observations eameéfly
recommends them to the consideration of his fellow-
citizens, in the spirit of sincerity and truth, They
are dictated by a zealous desire to promote the wel-
tare of our common country, in wliich the individual
happiness of us all 13 deeply involved : And he of-
fers them to the public, abstracted from all v&&ws of
a personal or of a party nature. He avows himselfe
as he has always done--a Repubhran,—-accordmg to
the legitimate principles of our federal and state Con.
stitutions ; an American citizen, who respects the.
Laws and Government of his Country : and such,
he is conscious that he 5. Itis to Pm?mples, andl
not to Men, politically cons:dered that he is attach-
ed. He thinks, that (in the language of the; Chief
Maglstrate of the Union) it is incumbent on all true.
and legltlmate AMERICANS, to ¢ unite with one heart
and with one mind,” in order “ to restore to social
intercourse that harmony and affection ; without
which, Liberty, and even Life itself, are but dreary
things.” There are ‘undoubtedly, good men of . dif
ferent parties, in a free government ; though it is
e qually true, there are hypocrites and dangerous chas
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racters in all parties : And the sentiment of the Pre-
sidept is strictly correct, that ¢ every difference of
Opinion is not a difference of Principle ;»’ notwith-
standing, as he observes, * we have called by differ-
ént names, brethren of the same principle.”

Letus then—after a serious consideration of what
our Duty, our Honor, and our Interest require——
nay, of whatour most sacred obligations to God, our
Country, Ourselves and our Posterity,* demand ;
let us all, after duly estimating these’things, deter-
mine to act a part worthy of a great, free, and ra-
tional people: in order that we may be enabled to
transmit, unimpaired, to our Children, the inestima-
ble Privileges, which we ourselves rightfully possess.
But let us at the same time remember, that we can

neither fmth_fully nor cffectually discharge the sacred-
trust with ivhich we are invested ; unless we discard
from our bosoms the virulence of Party-spirit :=~and

also resolve, most vigilantly to beware of Innova-
tors; and of all new projects of pretended Reforma-

tion in our great political institutions,~~whether sug-

gested by Jgnorance and Folly, by Hostility to the

Government, or by.a depraved Self-interestedness.

% © Letustake care of our R1crTs, and we therein taxe care of our

PosTrriTy. -Dickinfon’s Farmers Lett, lett, X2,
\
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POWERS OF JUSTICES. OF THE PEACE; :
CONTEMULATED BY A BILL WHICH PASSED BOTH ROUSES OF THE
GENERAL ASSEMBLY OF THIS couuﬁmvmt.'ru, IN TURIR -LAST
SESSION, ENTITLED ¢ AN ACT roz THZ RECOVERY OF DEBTS,.

NOT EICEEDIHG GNE ‘HQUNDRED DﬂLLARS‘ ﬁ.HD TO DIRECT THI:
MANNER OF CROOSINO CGHBTAEL!:B IH THIH CUMMGNWBALTH.

Rcfpectfully fubmited'to the Confideration of the prc!'e.nt -.
 Qencral Affembly. '

R S

By a Citizen of Pennsylvania,

DeceEMBER 7, 1802. | o
nd : 1

As this Bill (independently of .other' considera-
tipns} coniemplates 'sgch a change .in the existing
system of our Jurisprudence, as,. it is conceived,
wduld materially impair the ancient and Constitution-
al Rzgﬁt of TrR1AL BY Jury, to which the Citizens -
of Pcnnsvlvama are intitled; I shall endeavor to de-

signate, .as concisely as I can, the foundation upen
which that Right now rests:—At the same, time I

* Thefe are the GeNeraL OBSEVATIONS referred to, in the begin-
nipg of the Preface. - Dut a few Notes, not originally printed with
them, ave now added.

In trcatlng- of the farac fubjedt, a fecond time—though-in a more cx-
tenfive view —-sm- E REPCTITIONS feemed unavoidable 5 efpecially ina -

difcuflion of this nature. It i 15, however, hoped--that the ¢r=cumsTANg-
rs, connected with th-:: ORIGINAL pubhcatwn of the following Obfers



126

r-h-h e ﬂﬂww!

g —h N k-

shall adduce some high and solemin Authorities to
shew, with how sacred a reverence this Right has
been cherished —-and with what jealous circumspec-
tion every thing, which might tend to its violaticn, has
been guardcd not only by our Ancestors, but by our
Compatriots and ourselves, both before and since the
Indﬂpendcnce of these states.

We find it stated by Judge Blackstone, and other
writcrs on law and government, that the TRIAL BY
Jury is of great antiguity in England; where it seems.
to have been céevai with the first civil government
of the nation. Its establishment and use in Britain,
of what date soever it be—~though for a time much
impaired and shaken, by the introduction of Norman
modes of Trial,~was always so highly esteemed and

valued by the People of England; that no Conquest,
no change of government, could ever prevail to abol-
1sh it. In. Magnd Carta, it is more than once insisted
on as-the prifncipnl Bulwark of English Liberty: And”’
it has been established and confirmed by English-
Parliaments, no less than fifty-¢ight' times since the
invasion by the Normans; a circumstance unprece. H
dented, with relation toany othér privileje.
~ Traces of Furies may be fc;und-'in'qhé"le‘gal‘ insti-
tutions of all those nations, who adopted the teodal
system, as in Germany, Sweden,, France, and Ttaly",
—all of whom had.a tribunal composed-' of  rwelve'

¢

vations; together with thofe cxiraurdinary SUBSEQUENT evcnté, which .
have induced the writer now to fubmit the wnove to the confideration |
of his Fellow-Citizens, cenerarLy; will be admitted as an apelogy,
for bis having thus, in'a fow inftanices, mentioned the fame thing twice:
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good men and true. Indeed this tribunal was univere
sally established among the Northern nations of Eus
rope, -(&s well as some of the Southern); and was so
interwoven with their respective Constitutions, that
the earliest accounts of these, point to some vestiges
of the other: Aud it was ever esteemed, in all the
countries where it prevailed, a Privilege of the high~
est and most beneficial nature.

Judge Blackstone’s Eulogium on this Institution,

and his admonitions respecting its violatior or abuse,

‘deserve particular notice on the present occasion.-—
“ The Trizl by Fury (says this able Commentator)
has ever been, and I trust ever will be, looked upon
as the glory of the English Law. And, if it has so

great an advantage over others in regulating civil

property, how must that advantage be heightened,

when it is applied to criminal cases!”-—* It ig the

most’ transcendent privilege ‘which any subject can
enjoy, or wish for, that he cannot be affected either
in his property, his liberty, or:his person, but by the
unanimous consent of his neighbors and equals.—a
constitution, that.1 may. venture to affirm has, under:

Providence, secured the just lberties of this nation

for a long succession of ages. And, therefore, a ces
lebrated French writer ((Moniesquien )y—vho. cona
cludes, that because Rome, Sparta, and Carthage,

have lost their liberties, those of England in time

must perish,~—should have recollected that Rome,
Sparta, and Carthage, at the time when their Liberties
were lost,"were strangers to the Trial by Fury”"

‘- Great as this eulogium may seem (continues this.
author), it is no more than this admirable constitu«

T e
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Hot, when traced: {0 its j;rmc,z_p!w, will he found § in
sober reasonto deéserve. T HE IMPAR IIAL ADMINIS
Tr ATION OF JUsticE, which secures both our PErSOnSs

and properties, IS'TIE GREAT END OF CIVIL GOGIE~
v, Bat, if that be entirely intrusted to the Hagis
tracy, » select body of men, and'those generally se-
lected by the prince or such'as enjoy the highest
oflices in the state,—their decisions, in spite of their
own natural integrity, will frequéntly have an invo.
luntary bias towards thosé of their own rank and
dignity: It isnot to be expected from human nature,
that the few should be always attentive to the inte-
rests and good of the many—~On the other hand, if the
power of Fudicature were placed at random in the
hands of the muititude, their decisions would be wild
and capricioug, and # new Rule of Action weuld be
every day establishea in our Coutts. It is wisely
therefore, ordered, that the Principles and Axioms of
Low,—which are general propositions, flowing from
shatracted reason, and not accommodated to tzmes or
to men,—-should be deposited: in the breasts of the
Fudges;* to Le occasionally applied to such Facts,
as come properly ascertained before them. For here
partiality can have little scope: The Law is .wel]
Irnown, and is the same for all ranks and degrees; it
follows as a regular conclusion, from the premises of
fact pre-establisfed. But, insettling and ad‘]ustmg a

question of fact, when entrusted, to any single Magis-

% It mult ftill be recolle&ed, however, that, as the Law is now

SETTLED, the Jury may decide the Law, aswell as the Ya&t, when-
ever they think proper to do fe,



srate, Partieliy and Tijustice Tave an ample field to

range in;j——cither by boldly asscrting that to be proved
which is not so; or by artfully suppressing some. cix=
cumstances, stretching and warping others, and dies
tinguishing away the remainder, Here, therefore, a
competent number of sensible and upright Furymen,
chosen by lot from among those of the middle rank,
will be found the. best Investigators of Truth, and
the “surest Guardians of Public ‘fustice. For the
most powerful individval in the State will be cautis
ous of committing any flagrant invasion of another’s
Right, when he knows that the fact of his oppression
must be examined and decided by twelve indifferent
snen, not appuinted till the haur of Trial; and that,
when once the fact 1s ascertained, the Lgw must of
course redress it.--mThis; therefore, preservey in the
hands of the Prorre that share, which they ought to
have in ilie adninistration of Public 7::31:1’6 and pre.
vents theencroachments of the rnore powerful andweal.
thy citizens,”’—-* Every new Tribunal, erected for the
decision of Facts, without the intervention ¢f a Fury,¥
(whether composed of JusTiczs oF THE PEACE, Com-
missioners of the Revenue, Jndges of a Court of
: * The CouNciL oF CENSors, under the épnﬂitutian of 17'76,

werc very prdper‘ly tﬁnaqidus of the Rigut o7 Jurv-TRiAL. Befides
the law paﬁed in the cafc of Geo. A. Baker and Isasc AusTin, ale
1cady advertﬂ:d to, the committce which was appointed by that bady, to
enquire into violations of the Conttitution, reported fundry Acrs or
Asszmsry as being uncouftitutionale-on the cwrai’s gruund of their
having infringed that clante of the Cﬂnﬂ:ltutmn, which fays—* Tr1ALS
Y JURY SmALL BE AS HERETOFORE,” . C.---In noticing thefe, they
adtrcrt to fome laws for cftablifhing, in effedt,  new 'L ‘ribonals, ercted

for the decifion of FaQs, without the intervention of a Jury.”
24
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Consciences, or suy other stending Magistrates) is,”
as this very mtclligent writer justly observes, “ asicp
torvards establishing Aristocracy, the most Gppressivc
of absolute governments. = The feodal system, whichy,
for the sake of military subordination, pursued an
aristocratical plan in all its arrangements of property,
had been intolerable 1n times of peace; had 1t not
been wisely counterpoised by that Privilege, so uni-
versally diffused through every part of it,—the Trial
by the feodal Peers. And in every country on the
continent, as the T¥ial by the Peers has been gradis
elly disused, so the IWobles have increased n power,
till the state has been torn to pieces by rival factions,
and Q]igarchy in effect has been established, though
under the shadow of legal governiment; unless where
the miserable Commons have taken shelter under ab-
solute Monarchy, as’ the lighter evil of the twos
And, particularly, (continues this writer) it is a cir-
cumstance well worthy an Englishman’s observation,
that in Sweden the Tr1aL By JURry, that dulwark

1In the difcuffion of fuch faws, prepdratory to their being piffed, the
wafte of much T'1ae—~and confequently, of Treasvre--muft have been
incorred ;--a‘circumﬁancc, too, the more grievouse~inalmuch asthe
evivs, thereby accafioned, were neceflarily the refult of meafures of an
alarming and' dangerons tendency. |
There is, however, one reficétion of a confolatory mature, made Bf
this Cenforial Tribunal, in the courfe of their deliberations, that i'F
cqually applicuble to the occafion xow, asit w .« LHEN 1= We flutter
ourfelves,” fay they, «that, by recurring to the line of Durr, pre-
fcribed to the feveral branchss of government by the Conftitution,--the
Expences, und burdenfome Length of the Scflions of the L egiflatures
may be sm*x:p to the good pmple of Pennfylvania.”’



nf. Nerthern Liberfy which continued in its ful} VIZOY
so late a3 the middle of the Tast century, is now fallen
into disuse: And that there, though th_e;regnl NOWET.
is in no country so, closcly Jimited,” (it'must, how-
ever, be recollected, that Blackstone wrote before the
late Revolution in that ] 1:13(10111,) “yet the Liberties.
¢f the Commons are ex tmgzusked, and the goverine
ment. s degenerated into a mere Aristocracy.~-He,
then adds—< It is tberetore, upon the whole, a Duty,,
which every man owes 10 Ais Country, his Friends,
his Pasz‘em,g, and . Himself, to maintain to the utmos:
of his power: this valuable constitution in a// its
Rights ; to restore it to its ancient dignity, ifat all ; iNt-.
paired by the different value of property, or otherwise
deviated from its first institution; to amend it, where-
ver it “is defective; and, above all, tu guard. with the
most jealous circumspection against the introduction
of new and aroitrary metfwda of Trmf which, nuder @
variety of plausible pr etences, may in time zmprereeptibs
ly-undermine the best Preservative of English Liberty.”
. The learned and ingentous -Author of ¢ Consider-
ations on Criminal Law”~—very properly asks—* If
the, Fudge, who expounds the Law, had the power of
determining- according to his own . exposition, might
not an inlet be opened for arbiirary and partial deci-
sions.?~-Might not the Judge, likewise, as well be
entrusted to decide. concerning the Lvidence of the
Fact?—For (says he) by.alatitude of Construction,
he mlght bring the Fact -within the severity of the -
Lawy contrary to the Sense of the Legislature; or, by
:zgommed exposition, he might restrain it, to the hin-
draace of Justice.”— Thus (continues this Author)
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the Life and Liberty of the subject might du...gm 2 o
the decisten of one man; who might possibly, 1n some
enses, be more likely to be biassed than fwelve Furers,
totally indifferent to the partiesconcerned, whe are
sworh to give a true verdict, and must do it under
ihe peril of a heavy punishment,~—and whose duty it
15 to state their doubts and difficulties, if any should
occur, for the advice of the Court.”—- Is there not
(he further asks) less to be apprehended from the
occastonal mistakes of judgment in fwelve sztclz'f}’u'-
7018, than the possible error of Judgement or of Wiil
in the Fudze, who, whatever be his knowiedge or
probify, is but @ men 2" |
The importance of this subject, and .the forcible
manner in which the scnse of these writers Jpply to
it, on ' the present occasion, will, I presume, justify
the lehgth of the extracts here made fromtheir
works. | |
I shall now beg leave to oﬂ'er some Authorities of'
another kind :—Such as, 1 am persuaded, an Ameri-
can Legislature will deem justly éntitled to their high-
est veneration and most serious reflection.
~In the Address of the 4merican Congress, to the
People of Great-Britain--dated the 5th of Septemi~
ber, 1774—the Delegates of the American People,
composing thit Congress; say—* We claim -alt the:
Benefits secured to the subject by the English Con.
stitution; -and, particularly that inestimable one, of
TRIAL BY Jury.”~They observe further, that, to
force an unconstitutional and-unjust scheme of Tax.
ation, ¢ every ;:’fmce that the wisdom of our British
ancestors ‘had carefully crected againss .drbi.frizfy

<



poteer, had been violently thrown down, in Ameris
ca; and the znestimable Ricut of Frisn ny juny
taken away, I €ases that touch both 17 ije and Pros
j?c*rt j

On the 14th of October, 1774, Congress passed a
number of Resolves, containing & Declaration of sun-
dry Ricers. The fifth Resolution is in these words—
“ Resorvep, N. C. D. That the respective Colonies
are entstled to the Common Law™ of England; and,
more cspecially, to the preat and inestimable Privilege
of being iried by their- PEERS OF THE VICINAGE, ac-
carding to the course-of that Law.” ?

On the 24th of October, 1774, an ¢ Ass0CcIATION”
was entered into, of all the Delegates of Longress;
which mentions, among other Grievanees, the ate
tempts of the British government to deprive the
American People, in many instances, cf the Consti-
tutional Trial by Jury. '

On the 26th of October, 1774, Congress Address-
ed the Inhabitants of Quebec. After ﬁ’sserting, in
this, as the first grand Right of their constituents and
themselves—*¢ that of the People h'wmg a share in
their own Government, and, in consequence, of be-
ing ruled by Laws which they themselves approv;:,
not by edicts of men, over whom they' have no éon;
trol; they say—The next great Right is the Triar
By Jury. This (they go on to observe) provides,
thatmeither Life, Liberty, nor Property, conlse taken
from the possessor, until zwelve of his unexception-

J‘By the DECLARATION OF INDEPENDENCR, the Amtrtrau People
complained of the hing of Great-Britain {among other things) “ For
abolifaing THE FREE SYATENM OF Ehuuw L,e.wa,, i 8 neighboring’
grovines.”’ &,

b



Shls conntrvmen and peets of his vicinage~-who,
iroin that neighborhoad, may reasonably be supposcd
to he acquainted with his character, and the charact-
ers of the witnesses, upon a fair Trial, and full en-
quiry face to face, in open Court, before as many of the
People as choose to attend,-~shall pass their sentence
upon cath against him.” "

In the Address of Congress to the People of Ire-
land—dated the 10th of May, 1775—~the violation of
the Right of Fury-trial, by the Acts of the British
government, 1s noticed in these words:—-* OQur an-
cient and inestimable Right of Trial by Jurywas, in
many instances, abolished; and the Common Law of
the Land made to give place to Admiralty Jurisdic-
tions,”—The tendency of those measures of the mo-
ther-country to subvert the Right of Trial by Fury,
by substituting Admiralty and Vice-admiralty Courts,
with Civil Law jurisdiction, wherein single Judges
preside—besides their actual violation of our consti-
tutional mode of Trial, by a Jury of the vicinage~—
had been mentioned in the Address of Congress (on
the 21st of October of the preceeding year) to their
comntuentq. as well as in sundry other State-papers
of the same 1llustr10us Assembly, and other public
Bodies in this country, at different periods of the
American Revolution.

It deserves, however, to be particularly remem-
bered, that one of the Grievances stated, inthe Dx-
CLARATION OF INDEPLNDENCE, as a ground of our
separating from the governiment of Great-Britain,—
and exhibited as an high charge of Misrule against
the British king,~is, “ For depriving us, in many
cases, of the Benefits of 'Tri1AL BY Jurvy.”
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Such are the Testimonies borne by the People, and
the ablest and most venerable Patriots, of this Coun
try, in support of the Right of TR1AL BY JUrY, du.
ring the carlier periods of the Revolution: The sab-
sequent Authorities, for preserving this Right invio-
late, are as follow: |

By the 25th section of the frame of Government
‘established by the former Constitution of the Com-
monwealth of Pennsylvania, it is-declared that* Tr-
als shall be by Jury, as heretofore.”

) In the 9th Article of the Amendments to the Coxe
STITUTION oF THE UNITED STATES, it is declared—
that, *“In Suits at Common Law, where the value in
controversy shall exceed $20 the RicuT oF TRIAL
B8Y Jury shallbe preserved :”—-And by the last clause

in the 2d section of the 3d Article of the same Cons
stitution, it-is declared-—that “ The Trial of all

Crimes, except in cases of Impeachment, shall be by
Jury.”’—So0~~that the federal Constitution has care«
fully guarded against encroachments on the Right of
_‘}fzcry-triaj, both in civil and criminal cases: and it
‘will be recollected, that the Amendment just men-
tioned was engrafted upon the Constitution of the
General Government, for the special purpose of re-
moving those jealousies that had:been manifested by
the People, lest violations of the Right of Ttrial by
Jury might take place, under laws of Congress; id
conscquence cf an omission, in the original Constitu.
tion, to secure that Right in c7vi/ cases.
Finally ;—~-by the 6th section of the 9th Article of |
the existing Constitution of this Commonwealth, it

—

.
o
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15 Beclarede-"That Trrar sy Jury shall be ae
heretofore, and the RicET thercof remain inviolate.”
The whole of this Article constitutes a DEcLARA«
Trox oF RiGHTs; and was ordained, inorder (as it’s
Preambie sets forth) “That the general, great, end
essential Principles of LiBERTY, and FREE GOVERN-
MENT, may be recognized and unalterably establish-
ed.” r |

in adition to these Autlmritiés, we find the Right
of Jury-trial guarded from infraction by the Constis
tutions of several of our sister-states, For example
—-In the Massachusetts’ ¢ Declaration of Rights,”
(axt. 15.) it is provided—that, ¢ In all controversies
concerning Property, and'in all suits between two-or
more persons, (except in cases in which it has Zere-
tofore been otherwise used and practised,) the par-
ties have a Right toa Trial by Fury: and this me-
thod of procedure shall be held sacred; unless in
causes arising on the high seas, 'and such as rélate to
Mariners’ wages, the Legislature shall hereafter ﬁnd
1t necessary to alter it.” | t

- In the Delaware “ Declaration of Rzgkts,” itis laid
down (sect. 13th.)--* That Trial, 3 Jury, of Facts,
where they arise, is one of the greatest securities of
the Lives, Liberties and Estates, of the People.”

The 18th section of the Maryland ¢ Declarationof

Rights” is in the same language ; and the 3d*¥ 19th,

and 21st sections further corroborate the Raght of
Jury T'rial.

® The third {ection declares—~That the Inhabitantsof Maryland
are entitled to the Common Law of England and the Triat 3y Ju-
RY acccrdmrr to the courfc of Tuat 1AW, &e.
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The 14th sect. of the North-Carolina ¢ Declara-
tion of Rights” is in these words—-* That in all con-
troversies at Law, respecting Property, the ancient
mode of TRIAL BY JURY, is one of the best securi-
ties of the Rights of the People; and ought to re-

main sacred and inviolable.”
By the 6th sect. of the 9th article of the Constitu-

tion of Scuth-Carolina, it is declared-~that ¢ The
TRIAL BY Jury, as heretofore used in this State,
(and the Liberty of the Press,) shall be forevel invi-
olably preserved.”

Such are the Testimonies, among others, borne in
favor of the sacred Right of Jury Trial, by some of
our Sister-states.

It is, in reality the policy of the English system of
Jurisprudence, which we inherit,~—not to submit the

decision of Facts, in Courts of Law, to the Fudges:
--It is the province of Furies to try all matters of

Fact, in such Courts; and to determine the Law al-
30,. In all Jurv-trials, if they shall so choose to do.
Even in the High Court of Chancery--where deci-
- sions generally are had according to the Rules and
Principles of the (ivil Law, which knows not of the
Trial by Jury,*--the jealous attachment of the Eng- -

® «'The Courts of Equity are, in many things, conformable to the
Rules of the Civir Law; of which the chief isthe high court of Cnaw-
exry. There, fuits are commenced by petition or bill; Withefles. pri-
vaTELY examined; and NoruiNg is there determined by A Jurv ox

TWELVE MEN~but all the decifions are made by the CuancriLor:

{Sec Prefy to Dix, Burn’s Eccles, Law.]
L
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lish nation to this Privilege, will not permit the

Chancellor (their highest Judicial Officer,) to decide
on controverted or doubtful Facts: Butitis rendere

ed necessary, whercver these occur in chancery-cases,
to have an issue joined on such facts,~-and the Trial
of that issue to be dy @ Fury, ina Court of Law.
fhus we perceitve, that the Juridical system, whose
fundamental Rules and principles we have adopted as
our own--and the privileges and benefits of which

we have long experienced——will not admit of the ju-
dicial decision of matters of Fa,ct, in cases which
may affect the Life, the Lib:. -, or the Property, of
any one under its Jurlsdlctlon, w1thout a TRIAL BY
n1s PEERs: whether in the High Court of Chancery;
or in the Courts of Common Law, where more than
a single Judge preside. Indeed, the mtervention of
a Jury is indispensible, in every judicial tribunal of

Common Law jurisdiction, within the United States;
under the ancient Law of the Land, as well as our
general and particular Constitutions of Civil Govérne
ment: Excepting, only, cases of Impeachment, and

Buz in the Chancery there are Two diftri@ tribunals; the one ordima-
.#y—being a courtof Law; and the other extranrdinary—being a tourt
of Bquity. 'The ordinary legal court irf Chancery is of much higher
antiquity, than the court on the equity fide. But it is very limitted,
with refpedt to the defcription of objeéts, over which it has jurifdi@®ion s
and if any caufe come to 1ssue in this court-—that is, if any racT be
difputed between the parties,—~the Chancellor cannot 1ry it, having no
power tofummon a Jurv:—The record muft, in this cafe, be delivered
into the Kino’s Bencn (the fupreme Common-law court of the realm,)

where it fhall be tried by the Country (i, €. a Juny,) and judgment
Ih.all be given thercon.



139
i e
the jurisdiction heretofore vested in Justices of the
Peace, in certain specified cases.

In Pennsylvania, the Justices’ jurisdiction, * for
determining small debts without the formality of Tri
al,”” did not exceed 40 shillings, until the year 1745;
when an Act was passed, extending it to debts and
demands not exceeding 5 Pounds. By an Actof the

23d of Sept. 1784 (repealed, and supplied by anoc-

ther of the 5th of April, 1785,) the jurisdiction was
extended to debts and demands not exceeding 10
Pounds.

It willbe perceived, that, atthe time of establisha
ing the present Constitution of this Commonwealth,
this jurisdiction of Justices of the Peace did not ex- °
tend further than to debts and demands, of a certain
description, amounting to 10 Pounds.

Without taking, however, a retrospective view of
the subject, with reference to an Act of the Legisla-
ture—which was passed almost four years subse-
quent to the adoption of the Constitution, (but since
expired by its own limitation, and afterwards further
continued in force by another Act,) I beg leave to
consider the contemplated measure of a still further
extension of such jurisdiction, inrelation to the ex-
~ isting Constitution of the Commonwealth, at the pre-
sent moment. This great fundamental Law of the
State declares, ¢ That TriaL BY JURY shall be as
heretofore, and the R1GuT thereof remain inviolate.”
At present, this ¢ Right” comprehends -all cases,
wherein the Debt or Demand exceeds 20 Pounds;.
“and all such as are excepted out of the Jurisdiction of

L
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Justices of the Peace, according to the Regulations,
now established by Law,

It, therefore, appears evident to me, that any Le-
gislative Act for extending Justices’ jurisdiction to
the value of asingle Cent beyondthe sum now legally
cognizable by them—~—or, which should comprize,
within their jyrisdiction, cases of any other desrip-
tion than those already provided for, by Law, conw
formably to the Constitution—would not, if passed
subsequently to this time, leave the Trial by Jury
‘“ as heretofore:” considering that the present time
would be an  heretofore,” viewed retrospectively
from the period of passing such subsequent Act.
Consequently, that the * Right” of Fury-trial—as
that Right is now enjoyed, under the Guarantee of
the Constitution—1rould not, in that case, ““remain
anviolate.” |

I am aware it may be said, that either plaintiff or
defendant, if dissatisfied with the decision of his
cause, when made by a Justice of the Peace—may
have it transferred to the proper Court of Record ;
there to be tried by a Fury. But this does not, in
my humble opinion, remove what I conceive to be a
Constitutional objection to the proposed extension of
Justices’ jurisdiction. Because, at present, the
plaintiff is de facte compellable to bring his action in
a Court of Law, in the first instance, where the debt
or demand is above 20 Pounds; and the defendantis
not under the necesstty of resorting, on his defence,
to a Trial by a Fury of his peers,—as a secondary
measure. Nor 1s either plaintiff or defendant sub-
jected, when the cause is frst brought in a Court of
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Record, to some of those Inconveniences and Hard.
ships to which he is liable, and which he must en.
counter, when he is obliged to submit the primary
jurisdiction, in his cause, to a Justice of the Peace.
The. reverse of this would, however, be the case,
if the proposed Bill should be passed into a Law:
And therefore the mandatory clause of the Constitu-
tion—* That Tr1AL Y Jury shall be as heretofore,
and the RiGuT thereof remain znviolate”—would not
be complied with. |
Abstractly from considerations of this nature—
which are, in my judgment, of primary importance
—others, equally obvious, that I humbly conceive
operate very forcibly against the mere policy andem
pediency of the contemplated extension of the juris-
diction of Justices of the Peace, present themselves
to my mind. I shall forbear exhibiting any specifica-
tion of these; not doubting that, on mature delibe-
_ration, the wisdom of the Legislature of Pennsylva-
nia will readily enable them to discern the prudential
and reasonable Objections to the proposed measure,
here alluded to. |
Permit me, however, barely to remark, thatsome
of these Objections are comprehended in the passag-
es I have quoted, on this occasion; whilst others ot
them are more particularly applicable to the existing
circumstances of the Country: And, that we ought
to be extremely cautious how “ve depart from the old
Rule of Jurlspmdentlal policy, founded in sound
Reason~—and which Lord Chancellor Bacon has'
adopted as an Aphorism;—That the C'ommpnwealth 18
best gaverned, where least is left to the direction of the

Fudge,
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To conclude-~We have derived this inéstimable
privilege of Jurv-TRIAL from our British Ancestors.
With curselves, it was the Law of the Land, up to the
period of our Separation {rom the Mother-country.
The Sages and Patriots of our own Country, at that
crisis, deplored the attempts to violate it, that had
been made by the parent state; and they reprobated,
in language the most energetic, the grievous unconsti-
tutionality® ofthose acts. 'The invaluahle inheritance
was maintained among us, in consequence of the suc-
cesslul issue of the Revolution: And, in creating se-

parate and independent Governments for ourselves,
the American Pecople—aided by the enlightened, the -
virtuous, Patriots and Lawgivers of their Nation--
have striven to secure, by Constitutional Guards, this
precious inheritance, “inviolate,” for themselves and
their posterity.—-It is, therefore, confidently hop-
cd, that the Representatives of the People of Penn.
sylvania will take this subject into their most serious

consideration; and that (to use the language of Judge

Blackstone, already quoted,) they will ¢ guard, with
the most jealous circumspection, against the intro-
duction of new and arbitrary methods of Trial,
which, under a varicty of pretences, may in time ime
perceptibly undermine this best preservative of (our)

Liberty.” °

]
? QurAnceftors INRERITED, BROUGHT WITH THEM to thefe vurn

colonies, and EsTABLISHED here thofe main fundamental Laws of En-.

e1AND, which conflitute the great fyftem of Englifh JurisprupENCE;
and while we remained in the condition of colonifts—fubje@s of the

Britifh crown.-we were entitled to all the benefits fecured to Englith-
men, by the ExgLIsit CONSTITUTION. | |
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Evils, it is admitted, result from the obvious de-

fects that exist in the present JuDICIARY Zstablish-

_mentX of the Commonwealth: But, to effect a radi-
cal cure of these, on Constitutional grounds, it cannot
be doubted that the Governor will concur with the
two Houses of Assembly; with all that patriotic
zeal, and those great abiiities in the Science of Juris-
prudence, by which he has been long distinguished.
A wise and timely improvement of this system would
promote in an eminent degree, the Administration of
Fustice; upon which the Dignity and Well-being of
the State, as well as the Rights and Interests of 1its
‘Citizens, so essentially depend.

¥ A more rLiggrat and ENLARGED EsTABLISUMENT of our Judi-
ciary department, is what the interefts of the State and the accommeo-
dation of the People ftand in need of.—=It deferves to be noticed, that
when we were.dependent on Great- Britain, the faule of impeding the
neceflary Eftablithments, in this particular, was attributed to the chict
Exzecutive of the empire.~The DECLABATION OF INDEPENDENCE
charged the xinG with having ¢ obftructed the Adminiftration of Juf-
tice, by refufing his Affent to Laws for eftablithing Judiciary powers.””
*The ground of complaint, Now, is Mo againfk the ExzcuTivk power.

r
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