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the trial by Ordeal,¥ &c. have long since been laid

I
uax tells ns (Summa Magza, cap. 3.) that no Attarpey could be ad-

mitted ta the Court-baron, witheut a precept fromathe King ; whereas,
according to this author {who wasa judge in the reign of Edw. I.) At-
. tornics were admitted in the County-courts, both in civil and cmmnal
- aftions. . - SR
From fuch tribunals ag thefe, did Mr. I.'«:‘.uc:ril!:‘~ borraw his crude. oo-
tions of a judiciary eftablithment for Carolina; and thefe were the mo-
dels, which, iz the prefent age of improvements, particularly .in the
fciences of government and jurifprudence, certain American Legiflators
have heen copying !-~-[But, fec more of this in a fubfequent note.}

ﬂ"

- * Thefe abfurd modes of Trial, which grew out of ‘the fuperﬁition of
the- earlier ages, very naturally fell,—in cﬂnﬁ:quencc ot‘ the fprca& of
knowledge. The Ordeal was firft prohlb:ted by the canon law—and
‘afterwards totally abolifhed by parham-nt in the time of Henry VII.
Trial by Battle ftands repealéd by canons only; ard thongh our modern
practice of DuerLiNG isderived fram that fource, this is exprefsly con-
trary to law : But/ auciently, in Writsof Right (mftntutmgapamcu-
lar fpecies of civil action,) and in ‘Appeals touching life,— Yrials might
be by Battle, or by Jury, at the option of the defendant; yet with this
-difference—that in' the- formier, the combat was to be by champmns
“(who, it was requifice, fhould be frecholders;)—whercas in the latter,
it could only be between the partics themfelves. “The Grand Aflife,
-giving this alternative to the tenant, was introduced by Henry I, with
the confent of parliamcnt : and this is what GranviLLe (who wrote
‘i that reign) refersto, as REGALE QUODDAM BENEFICIUM, cu:mrm..
TIA PRINCIPIS, DE CONSILIO PROCERUM, POPULIS INDULTUM ; QUO
viTe” &e—[Vide l. 2. c.. 7.]—But after the inftitution of ‘the juftices
in'eyre (or circuit judges) by Hen, I1. and the fubfequent eftablithment
of the court of comimon pleas,~~which wasere@ed in 1215 ,—real ac«
tions and other matters of importance were rarcly tried in the county-
courts ¢ and we perceive by the reference to Hencram in another note,
that foon after the inftitution of thote judicatories, both demandant and
tenant in the Grand Affife might avail themfelves of the Lenefits of Tri-
al by Jury,---by transferring the caufe to one of the King’s courts.-.=
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aside, as irrational ; and that by Yuiy,* alone, tée
tained and cherished,—as the best possible siieans of
investigating truth, ou the evidence of facts, . -
In ‘the reign of King John, the Trial by Jury-eas
it was established by the laws of Edward the confess-
or, and continued: by William the conqueror—-was
solemnly confirmed} by the Great Chairter:i And

Yet Mr. Hume remarks, that there was an inftance of the Trial by
Battle, fo late as the reign of Elizabeth.

But- although the trial by Ordeal (which was meant to decide crimi-
nzl caufes) was not totally abolithed in England, ’till the time of Hen.
Vil. it was profcribed throughout the Chriftian ﬁorld, by an e¢clefias-
tical .decree of the 4th council of Latéran---which wasin the reign of
Hen. I, and this, Mr. Hume notices, as a faint mark of improve- -

mcnt, in that age. Hence it would appear, that inthe intermediate
pcr:od of more than 200 years, this fuperftitious pra&ice had in fome

dcg}-ce prevailed. The trial by Battle, however, obtained throughout
Europe, in thofe early days.

_* Trial in the Civil Law, is by Witneffes : Whéreasthe Contthot:
Law, as ForTEscux oblerves, « never determinéth a controver(y by
Witnelles only, that may be determined by a Jury of twelve men ; fore
afmuch as this way is much more available and effeual for the trial of
the truth, than is the form of any other laws of the world, and fur-
ther from the danger of corruption and fubornation.”---Sce Fortés.
de Laud. &c. cap. 32.

+ Macna CuarTa, together with CHARTA px FoxrsTA, ob-
tained a new confirmation in the fucceeding reign of Henry 11,

$ Mr. Dx Loume notices’ the relaxation made by Hen. I ixf favar
of the people, of fome of the rigid laws of the Conquercr : After
which He remarks, that-—¢ Under Henry Il Liberty took a furtlich
{iride ; and the anci¢ént Trial by Jury-—a mode of procedure whickis
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from that period~-nearly six hundred years past—-it
has been the established, constitutional mode, of
trying both ¢/vi/ and criminal causes, under the Eng-
lish law.

But, independently of the use of this trial in Eng-
land, traces are perceived of the ancient use of Ju-
ries in France, Germany and Italy; all of whom
had a judicial tribunal, composed of twelve good men
end true: And in Sweden, where the regal power
was formerly very limited, the trial by Jury was in
established use, till the middle of the seventeenth
century. Sir William Temple remarks, that vestiges
are not wanting of this trial, from the very institu--
tions of Odin or Woden~-the first leader of the Scy-
thians, Asiatic Goths, or Goeta, into Eumpe and
founder of that mighty Kingdom round the Baltic
sea, from whence all the Gothic governments in the
north-western parts of Europe were derived. Hence
it is known to have been as ancient in Sweden, as
any records or traditions of that kingdom :~—Nor is
it improbable that the ancient Swedes, and the foun-
ders of other northern nations in Europe among
whom jury-trial obtained, may have borrowed the
institution from the Roman polity. The Normans,
long accustomed to Jury-trial, are supposed to have

at prefent ope of the moft valuable partsof the Englith law~..made
again, though imperfe&ly, its appearance.” [See his werk on the Con-
ftitution of England, ch. 2.]-~Henry 11, reigned 35 years---and he die
ed 26 years before the date 'of MaeNna CuarTA : yet we perceive,

that the ancient Trial by Jury was rcvmd in fome degree, at that caz=
Iy period, ;
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brought it into England, with them, together with
other juridical institutions of their own country; al-
though it had been used among the Saxon-English,
long before the conquest. About the same period,
too, the institution of juries is recognized as an es-
tablished usage, in Germany, by the laws of the em-
peror Conrad 1I.—He decreed, thatnone of his sub-
jects should be deprived of their Benefice,* unless ac-

* The word senericium (rendered BENzFICE, in our language,)
was in ufc before the word reupum, which weterm fief, fee, or feud.
Frupum, according to the hiftorian RoperTson, was fubftituted in
place of sBENEFPICIUM, and firll occursin a charter of King Robert of
France, A. D. 1008.

Sir MarTIN WricaT informsus, that ficfs had anciently feveral de-
nominations : While they were preCARIOUS, they ;s?erc called munz-
nA ; afterwards, when they became temporary AND ror rive, theyac.
quircd the name of BENEFICIA ; and they were firft denomipated rev-
pa (or reopa,) when they began to be granted 1N pERPETUITY---2Rd
not befor¢« Conrad II. who began his reign in the year 1024, was
the firft emperor (as Doct. Robertfon tells us) who made fiefs nzreb1-
TARY,

The word ¢ benefice” (BeNErICIUM,) as ufed in this place, we may
then underftand to mean, a prRzEHAOLD eftate in lands---FOR LITE, AT
LeasT. And the uorpers of thefe eftates were FREZ-MEN,~--L1BRRT
momiNgs ; which Sir Martin Wright senders-.-* awners of land :”
yet thefe BENERICES (though they were confidered as honors---noxo-
Res,) were not ALLoDIAL property, but holden of the immediate lord
of the fee. For although; AT rirsT, thofe were entitled L1BER) HO-
amines who had lands of their own, independent of any feudal fuperi-
ority or dominion; yet upon the introduétion of T'envRes, thofe whofe
eftates cal;pc neareft to the condition of the ALLoprar, were called L1-
BERI HOMINES,~~and judge Wright eiprcfaly tells us (in the work
above cited) that the PREEHOLDEIRS even of PRIVATE LORDS Were thus
denominated. Sce Robertfon’s Hift, of Charles V. note 8th inthe
proofs and illuftrations; and Wright’s Introdu@ion to the law of Tenares,
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cording to the custom of their ancestors, and by thé

Judgment of their peers.

Such, then, is the origin of Jury-trlal as it obs;
tained among our ancestors. From them, we deriv-
ed the Right: And judge Patterson has emphatically
styled it—**- a fundamental law, made sacred by the
Lonstitution”—a law, which * cannot be legislated

away.”
Mr. Hume remarks, that “ those who casttheireye

on the general revolutions of society, will find, that,
as almost all improvements of the human mind had
reached ncarly to their state of perfection about the
age of Augustus, there was a sensible decline from
that point or period ; and men, thenceforth, relaps-

ed gradually into ignorance and barbarism.”
‘“ The irruption of the barbarous nations’ --and

this followed only four centuries after—-¢¢ overwhelm-
ed all human knowledge ;¥ which was already far on

¥ Tt is juftly obferved by 2 writer of our own country, ¢ ihat asfoon
as Learning droops, or, teels the Tyrant’s hand, its votaries fink back
again into thuir original ignorance and rudenefs. If we caft our eyes,
fays he, towards ancient Greece,---to what a pitch of glory and reputa-
tion did fhe raife herfelf, by carrying the Sciences to perfe&tion! And
Rome, once miftrefs of the world, was not lefs renowned for her vito-
rics, than her cxtenfive Learning and Knowledge :---But, no fooner
was fhe deprived of thefe, than fhe fhrunk back into a poor, petty
flate "

The effe& prodaced by the irruption of the Gorys, Vanpavry, and
other BARBARIANS, upon the Roman Empire, is fententioufly noticed
by the poet in thefe beautiful lines.

“ LearNING and RoMe, arixe, in Empire grew,

“ And ArTs ftill Aourifhed, where nen Eagles flew ¢

s Frogt the same Fors, at laft, sorn felt their doom,

“ And the saMe Ace faw LEARNING fall. Axp ROME.?
Pope’s Ess. on Crit,
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its decline: and men sunk every age deeper into ig-
norance, stupidity and superstition; till the light of
ancient science and history had very nearly suffered
a total extinction, in all the European nations.”

¢ But,” continues Hume,. * there is a point of de-
pression, as well as of exaltation, from which hu-
man affairs naturally return in a contrary direction,
and beyond which they seldom pass, either in their
advancement or decline. The period in which the
people of  Christendom were the lowest sunk in igno-
rance, and consequently in disorders of every kind,
may justly.be fixed at the eleventh century; about
the age of William the conqueror : and from that
era, the sun of science beginningto re-ascend, threw
out many gleams of iight, which preceded the full
morning when letters were revived in the fifteenth
century.”’--%“ Perhaps there was no event which tend-
ed further to the improvements of the age, than one
which has not been much remarked,~-the accidental
finding of a copy of Justinian’s Pandects* about the
year 1130, in the town of Amalfi in Italy.”

“ The sensible utility of the Roman law, both to
public and private interest, recommended the study
of it.—What bestowed an additional merit on the
civil law, was the extreme imperfection of that ju-
risprudence which preceded it, among all the Euro-
pean nations, especially among the Saxons or ancient

* The Pandects are a compilation of the principles and maxims of
the Roman or Civil Law, deduced from numerousdecifions: and to
which an authoritative fanction was given by the emperor Juftinian, by
whofe order this DiczsT was made. |
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English.”-~The historian then procceds to notice
these imperfectio‘ﬁ& : ¢ The absurdities,” says he,
““ which prevailed at that time, in the administration
of justice, may be concecived {rom authentic monu-
ments, which remain, of the ancient Saxon laws
where a pecuniary commutation was received for
every crime ; where stated prices were fixed for

men’s lives and members ; where private revenges
were authorized for all injuries; where the use of
the Ordeal, Corsnet, and afterwards of the Duel,
was the recetved method of proot; and, where the

judgest were rustic freehoiders assembled of a sud-
9 \ i ,

t The right of referring the decifion of contraverfies of a civil na«

> as Hume here deferibes,)

ture, to arbitrators (even to fuch “‘judgw,’
by the partics themfelves, if they fo chofe to do, isnot denied; inall
cafes where the matters in controverfy regard their own perfonal inte-
refts : provided they do not affed, ecither direétly or ultimately, the
tights of -others :--«Ar.d fuch reference may be had at any time ; as well
aiter the commencement of a fuit between the parties at variance, in a
court of law, asbefore. ‘

But it is the very eflence of an Arbitration, that the fubmiffion there-
to be e with the mutual confent of the parties. If they wrong
ther or wave ary right of their own, by {o doing---the a& be-
1ty »wn, and done with their free confent, they only can be af-
fecled u, . uy injurious confequences rcfultirig from it 3 and confequents
ly, no one cle can have any juft ground of complaint:  For in fuch
cafe, fhould the decifion, asto the merits of the matter in controverfy,
prove ever fo erroncous, the maxim of law applies---ConNseNsus ToL-
L1T ERROREM j covfent abropates error.

In all fuch cafes. as at the time of eftablifhing the conftitution of the
{_iatc, the citizens were entitled to the benefit of having trials by a Ju-
1y, in a court of law,---they cannot now, nor could they at any time
fubfequent to that period, be compelled to refort to any ether mode of tri-

al whatever. If either of the partics to a fuit or aion ele@ to have his
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den, and deciding a cause from orie debate or alter-
cation of the parties.* Such a state’of society was

¥

caufe tried bya Jury,--- he van no more be deprived of the'Right of
making that ele@ion, than could the two parties who fhould voluntarily
'have agreed tofubmit their controverfy to the award of Arbitrators, be
- -obliged to have it decided by the verdift of a Jury. ‘The parties them-
felves, in thefe cafes, muft be prefumed to be the beft judges---and, in-
.decd, the only competeiit ones---of what rgna} he moft conducive to
their own pamcular interefts, or conveniency :* A diferetion, in this re-
fpc& muft neceffarily be left with them---ta be cxcrc:fcd frce from con-
trol 3 .fo as neither to violate the prmcnplcs of natural juftice, nor to in-
fringe the conftitutional rights of any individual -~-The exercife of fuch
a difcretion is, in fadt, the inviolable right of every freeman.

* If there were no other circumftance prcf:nted to our view, upon
‘which wemight form an opinion of the rude and imperfe® ftate.of the
Englifh Jurifprudence, at the period referred to by Mr, Humf;--thgn
their reforting to fuch tribunals ashe has defcribed, for the purpofe of
obtaining a difpenfation of Law and Juftice,---that alone would bctray
its monftrous mlperfr:étmns, or rather, the total 3 mcompete;:cy of trie
:bunals thus conftituted, and legal controverfics fo managed, to a.nfwcr
the purpofes intended ! ~-Well might he fay.--* fuch a ftate of I'oc:cty
was very little advanced beyond the mdc flate of Nature ! 1’2 In a
Court (if it could claim that appellation) of this {ort-—on the ttial of a
caufe, involving perhaps, property of great value—no fuch triers as a
Jury, for effe®ing an impartial decifion on thc:'c;luity of the cafe, re-
{ulting from a fair inveftigation of its circumftances; mnofuch agcnta as
Countfe), for ftating the fadls in the cafe and its mcnts,; to that ]ut}', and
‘ explaining to them Tur LAW APPLICABLE THERETO, under Ihc dxf-
" cretion and control of JUDGEB or Lawj were interpofed between thc
' .rude unlettered perfons fitting in the cammrv of Judges, and the .u.-

TERCATING PARTIES. CHANCE m:ght, mdccd in atnbunal of thm
‘nature, produce a decifion of a caufe acgp_::d;yg to Juftice ;nd;l,,a,wﬁ.
‘but, as Mr, Jefferfon bgs_vremarkcd' (in his Notes .on Virginia,) the
xightful decifion of 1t would be as much a matter of :ﬁCGIfIE-NT, as if

LI
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very little advanced beyond the rude state of rature:
Violence umver.:ally prevalled, instead of general and

it had been determined by Cross & Pire,—which isa game of Chance.

Want of theaid of Counskyr, in the trial of almoft aﬁy caufe, what«
‘ever, would effe@ually deftroy that zquiLIBRIUM, or EQUALITY, which
cught to fubfift between the parties; asto their refpe@ive means and
fazultics of ftating the racTs, eluciduting the TesTiMoNY, and apply~
ing the Law under the.immediate eye of Jupars of Law,)—neceffary
to the attainment of a juft and legal decifion of the matter in contro
ver{fy. May not the occurrence of an infinite vatiety of poflible, and
even very probable safes, be fuPpnfcd wherein the parties, in 2 caufe
under trial, would ftand on extrenmely unequal gruund even before the
moft able Judges of Law, and the mott upright and intelligent Jury—
abftractedly from cvery confideration of thc actual merits of their re-
fpective ﬁdcs,—-witht}ut the advice and afliftance of a prdfeﬂional Advo-
cate ? A moment’s rcﬂcan will fuggeft an anfwer in the affirmative.
“The immenfe dxfpanty which we daily witnefs among men; in point of
undar&andmg and }gnqwledge-—;s well asin refpect to language or uta
terance, hearing, vi@on, &.:. plainly evinces the vaft and undue advan-
tage which fome men would poflefs over others, in the trials of litigated
~ cafes, were the partiesto arrange, manage al and advocate their own cauf-
es.~If fuch were the courfe of prncccdlng in our judicial tnbunals
thcy would foon—inftead of adnumﬁctmg JUSTICE, ACCORDING TO
TiE LAws of THE Land—bccome even with the beft intentions, en-
gines of INJUSTICI: and OPPRESSION.. |

In the common’ concerns of individuals, they very frequently ﬁnd it
not only convenient, but ncce[l'a.ry, to zvail themfelves of the fervices &
talents of others, in the tranfa&mg of their bufinefs. Men cannor,
"in many inftarices, manage their own affairs, without employing Fac-
tors, Attornies in fa&, or Agents of fome kind: 'Thefe are the fubfti-
tutes or reprefentatives of their principals: And in moft cafes, which
concern the private rights and interefts of individuals, they poflefs a na.
tural and indefeatable Right, thus to delegate the fuperintendence and
condu@ of them, to whom they pleafe. It is a right founded in reafon
"and “the principles of common juftice. 1f, then, a man enjoys this
Right, in the managemaent of hiy ordinary affaizs,~does not common
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equitable maxims : The pretended Liberty of the
times was only an ncapacity of submitting to govesrns

fenfe revolt at the idea of his being interdidted the exercife of the {fame
Right, when ecither his prorERTY, Or other private concern, becomes
the obje@ of judicial controverfy or litigation ? . Why fhould he, in the
name of reafon and juftice, be deprived, in this cafe, of the agency of
fuch perfon as e MAY cHoOSE to employ and affit him ; when, 2s we
have already feen, he probably mav, and poffibly must fuffer Injultice
and Wrong, from the wanT of fuch aid 2---The truth is, that no Law
can, in a free country, deprive the citizen of fuch privilege; andif ie
were attempted, the a& would be wholly urjuftifiable ; not only on the
ground of its REPUGNANCE TO REASON, but becaufe 1T ceuLp nave
NO LEGAL OR CONSTITUTIONAL oPERATION : For the Conflitution
of our own State has declared it to be oNE of “ the GENERAL, GREAT,
And essENTIAL PriNcIpLES of Li182RTY and FREE GOVERNMENT 'eme
That all men are born equally free and independent, and have certain
INHERENT and INDEFEAsIBLE RiouTs ; among which are thofe of
ENJOYING and DErENDING Lirr and LiBERTY,=e0f acqfniring, pof-
fefling, and ProTECTING ProPERTY and RePUTATION, and of pur-
fuing their own Happinefs. Butif a man, incapable of ¢ proteQing’”
his « ProrerTY,” orhis ¢ RerutaTioN,” bythe exercife of hisown
faculties, or otherwifec prevented from doing fo, in particular cafes---
(as many men are;) if, under fuch circumftances, a man were debarred
the privilege of taking to hisaffiftance, as Courfel or Advocate, fuch
perfon as he might choofe for that purpofc ; he would be deprived of a
CoNSTITUTIONAL RIGHT, DECLARATORY of 2n ABsSOLUTE ones and
contrary alfo to the fpirit of the DecLarRATION OF RIGRTS, prohibit-
ed from employing fuch MeaNs as he mighe deem neceflary for fecuring
his own Interefts. The privaTioN of fuch Right wonld, in numerous
inftances that may be readily conceived, be productive of the moft inju-
rious confequences to the individual. It would be tyrannical and op-
preflive ; for, it isa maxim of Natural Law, that No RicuT caN BE
. YOUNDED ON AN INJUrRY. ¢ Man, (as is obferved by alate Author)
“isa free Agent ; and, in the words of the Conftitution of Pennfylvania,
has an ishcrent and indefeafible right of pursvING BI8 owN Harri-
nesy, His political libesty confifts in his noT BEING 0BSTRUCTED by
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ment % And men not protected by Law, in theix
Lives and Properties, sought shelter by their person

)

any pofitive rcgl;lation of fociety, from profecuting that objedt in fucle
manner, and by fuch means, as he may think proper ; provided they dor
not tend to infringe fimilar rights appertaining to nthcrs.:‘-—{Scc Bar~
ToN's Diffezt. on Law of Nat*] |

LecistaTors muft therefore remember-«-as it alfo behoves the Con-
ftitucnt to do---that they are, themfelves, but the PRoxizs of the Prow
rLE ; who depute them to cxercife thofe funtions, as their Reprefenta-
tives and in their behalf, which they cannot perform in their proper
perfons : And that Couxser, in the judicial department of Govern-
ment, are fuch Proxies, as individuals among the people may choofe to:
employ 1n their private affairs, without compulfion or reftraint ; to aid,
with their advice and fervice, thofe whom they reprefent ; in cafes
which the principal or conflituent eitheris, or conceives himfelf to be,
INCOMPETENT to manage by urMsevr--.or where he is incaraciTAT-
p from attending 1N pERsON, for that purpofe.  The Powers of the’
Proxies in BoTH cafes, arc derivative, not original ; BoTu refult from
ths principle of expediency, as weil as of Right; and in BoTn cafes,
likewife, the Proxies are compeNsaTeD for their fervices, by thofe

who depute and employ them,

% « It is without controverfy,” fays Lord St. ALBAN, % that Learn-
ing doth make the minds of men gentle, generous, manageable, & pli-
ant to government ; whereas Ignorance makes them churlifk, thwarting
and mutinous : and the evidence of time doth clear this affertion,~~-con~
fidering that the moft barbarous, rnde and unlearned times, have been
molt fubje@ to tumults, feditions and chinges.”’

Certain it is, that men of fenfe and good information do, univerfally
yield the moft reatiy obedience to the Laws,-~provided fuch men are
Likewife virtuous; for, ftritly fpeaking, no one can be faid to poffefsa
corre¢t judgment, well improved,---or, in other words, to be a man of
wifdom and knowlege,---without obferving the precepts of morality :
And it is equally true, that mna frcc'country, the Laws alone maft gO-
vern. Inthis fenfe, then, the foregoing obfervations of the celebrated

Bacox are well founded. Enlightened and good men ave alwaysggod
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ol servitude and attachments, under some powerful
chieftain, or by voluntary combinations.’t’;—?COming
down to the dawn of civilization, he continues his
observations thus :— The gradual progress of im-
provement raised 1:}1‘3; Europeans somewhat above
this uncultivated state; and affairs, in this island par-
ticularly (Great-Britain,) took early a turn, which
was more favorable to Justice and to Liberty. Civil
employments and occupations soon became honora-
“ble among the English: The situation of that peo-
ple rendered not the perpetual attention to war, so
necessary, as among their neighbors; and all regard
was not confined to the military profession. The
gentry, and even the nobility, began to deem an ac-
quaintance with #ie law, a necessary part of educa-
tion : They' were less diverted, than afterwards,
from studies of this kind, by other sciences ; andin
the age of Henry VI, as wc are told by Fortescue,
there were in the Inns of Court about two thousand
students—who gave application to this branch of ci-
vil knowledge : a circumstance which proves, that
considerable progress was already made in the sczence
of government, and which prognosticated a still

greater.”’

citizens : but, on the other ha‘hd, we never fail to find weak, uninform-
ed and wicked men, among thofe who a& againft the laws and the hap-
pinefs of fociety 3 becaufe fuch are more liable, cither to be influenced
by the artifices of others, or tobe aduated by their own evil propeafi-
tics.

A fentiment fimilar to that of Lord St. Alban, on this point, is ex-
prefled in the following diftich—-which he has quoted in another place.

 SCILICET INGENUAS DIDICISSE, FIDELITER, ARTES,
ExorLiT MoREs, NEC SINIT ESSE FEROS.
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Such were the meliorating cffects upon the great
interests of civil society, in England, produced by
the introduction—or rather restoration—of the libers
al principles of the Common-law Maxims of that
kingdom, into its general system of national jurisa
prudence. The clergy—in whose hands the admi-
nistraticn of justice principally resided, in those ear-
ly times,.by reason of their superiority in learning
to the laity—had introduced into the juridical polity
of the country, many of the Civil-law Institutions ;
both in principles and practice : And the:r early ate
tachment to that system, chiefly on account of its
connection with the Roman pontifical state, occa-
sioned the é.d0ption of it in the ecclesiastical courts ;
as well as in those cases, generally, of which ecclesias.
tics claimed cognizance, and wherein they exercised
jurisdiction: Hence the Civil-law Maxims and pro-
ceedings still prevail in the ecclesiastical courts ; al-
so in the Admiralty, which exercises a kind of ex-
tra-territorial jurisdiction ;—and in some degree,
likewise, in the Chancery.*

But the general diffusion of knowledge and letters,
which took place in the fifteenth century, rapidly di-
vested the ancient law of the land of those preposte.
rous appendages to it, which grew out of the igno-
rance and superstition of earlier times. The excel-
lence of its fundamental principles, and the aptitude
of its main structure—when stripped of its hetero-

* The Civil Law is followéd, in England, in the Ecclefiaftical conrts,
in the Admiralty, and in the courts of the two Univerfities ; but it is

aothing more, in thefe, than Lex sua GRAvIOR] LxoE.
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geneous excrescences,—to subserve the administra-
tion of Justice, among a manly and free people, na-
turally attaci:ed the natives of the country to their
ancient Common Law ; thus improved and improv-
ing, by the growing wisdom of the community.

Amidst all the turbulence of the times, in the ru-
der ages of the English history, the people of that
nation had pretty uniformly manifested a strong at-
tachment to political liberty, and a high sense of
their personal and individual rights. In proportion
as they became more enlightened, they became more
free. ‘The popularinstitutions which obtained in the
various departments of their government—instead
of bowing implicit obedience to the mandates of an
hereditary sovercign, however arbitrary and unjust
frequently asserted, with energy and success, the
rights of themselves, in their public relations to the
community ; and of these who had invested them
with authority, for the promotion of the general
weal, |

But among all the popular*® institutions of the Eng-
lish polity, there is none to which the People of Eng-

* The Trial by Jury owed its origin to that jealoufy, which very na-
turally arofe in the minds of a free people, left injuries might refult to
the Rights, Privileges and lutcrefts of Individuals, from an abufe of
Power by Judges independent of the People, and Standing Magiftzates
or ‘Fribunals of any kind. The inftitution of Jurics was therefore de-
vifed, asa co-ordinate Tribunal; for the Trial of fuch caufes as fhould
jnvolve the Lives, Libertics, Reputation and Eftates, of the individual
citizens : And thus, this popular Tribunal conftitutes an effential
Branch of the Judicial Power, and isa decided Check on the Judges of

Law (though thefe are not exclufively fuch,) who form the other Branch.
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land have adhered with greater - firmness,—-none,
which they have guarded with more rigid jealousy,

The Councit or Crnsors---which exified under the late Conftitution
of Pennfylvania---have very truly obferved, that * Jury-trial is the only
* inflance of Judicial Poiver, which the People have referved to them-
felves.”

The fame Council alfo quotes the 11th fedt. of the BiLr of RiouTs
prefixed to that Conftitution, which is in thefe words--- That in all .
controverlies refpe@ing ProrerTY, and iu fuits between man and man,
the parties have a Rightto ‘I'rial by Jury, which ought to be held fa-

cred.”  And to this they fubjoin the following comment and cenfare,
on a-particular legilative A& ; viz.

“ In the 3d fe&. of the prefeat Affembly (1784,) a Law hasbeen
pal.d to veft in Ifaac Auftin a real eflatein the city of Philudelphia,
claimed and pofieffed by George A. Baker, as his freehold.  This ex-
traordinary A of Affeinbly, morcover, commands the theriff to put
Mr. Auftin in poffeflion. It isremarkable, that the bill depending on
this occufion was paffed, after it had been thewn to the Houfe, that ah
adion of Ejedtment, concerning part of the premifes, was depending in
the Court of Common Pleas of i’hiladclf:hia County, an Attorney at
Law having appeared to the action for the defendant Ifade Auftin.  So
flagrant an Infringement of the facred Rightsof a citizen to Trial by
Jury, and fo manifeflt, and withall fo wanton, a violation of the Con-
ftitution of this Commonsvealth,---calls lor the fcvereft cenfure of the
People, andof this Council. T'o their rcfpe@ive Conftituents it be

longs to cnquire---how their fervants in Affembly, individually voted
on this occafion : romthe Jourdavrs of thc Houle, -they will derive
full fatisfaclion on the fubje&.”

Here we have an exprefs avowal, in the Cenftitution of 1496, of thc
RiguT of Jury-trialin civiy cafes,-~-and a ftrenuous vindication of that
Right, by the Council of Cenfors, in 1784, 1t islikewife worthy of
remask, that the Right of Tury-teial in crIMINAL cafes, was aLs0 de-
clared in the fame Birr of Ricurs. And yet, in the Plan or Frame of
Government, prefcribed by the fame Conftitution, it is faid--- Trials
by Jury thall be as herctofore :'’---thercby evidently mtending, to
guard againft any encroachment on the Righeitfelf, or change in the
mode of reforting to it—-both inciviz and criMINAL cafes,
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f:om the machinations of arbitraty power, as well as
from the spirit of encroachment constantly manifest-
ed by the Livilians,*—~than the Trial by Jury. Theit

It is indeed a duty, moft impre{ively incumbent on us all, to be vigi~
lintly attemtive to’ every aTrzmerat fuch encroachment.~Dr. Tow
ers, in his lictle tra@ on Lihels, fays-*¢ As the inhabitants of the Unit-
cd States of America, in confequencs of having obtained their Indepen-
dence, have a power of making their ewn Lawe, it maybe hopede---
YW OHAT THEY WILL PRESERVE, UNVIOLATED, AND IN THXIR PULL
2ETENT, THE RionTs or Jorizs.” TInamother place, thisflrenuous
afferter of public liberty obferves, that % the right of trial by jury is of
infinite importance to the liberty of the fubje®. It camnot, fayshe, be
guarded with too much vigilance, nor defended with too much ardor.
No PART or TVE POWER OF Jllill:s‘ SIOULD BX GIVEN UP TO THE
CLAIMS, OR USURPATIONS, OF ANY RODY OF MXN WHATEVER.’

But, i order that we may hive a reafonable ground of norine as
DoQ. Towers does, let ud not put it in the power of weak or defiguing
mén, to attempt a fubverfion of the TuiAL By Jury,.--oran infringé-
mént, inthe minuteft degree, of the RicuTs of Juries : For, we may
reft alfured, that if the Measune or JurisDicTION as to CIviL ac-
tions, now conftitutionally vefted in CovrTs and Jurizs, were, by any
undoe allémption of power, to be diminifhed~—and any fuch cauies, as
arc rightfully cognizable by then, transferred to any petty tribunal
whitévér,—ard this, too, without the intervention of a Jury, and the
fiée exercife of every other Right alipzi“taining to that mode of trial ;
—the Rights of Prorerty would be held by a moft precarious te-
fiire bThere would ceaft to be any cftablifhed STanDARD of Right, or
uniform known Rule of Juftice, in fuch cafes ; every thing concerning
thém, would be involved in darknefs, perplexity and error; and the
earninfs of the laborious poor, equally with the honeft acquifitions of
theif more opulent fellow.citizens, woild become the fport of refent-
ment; of favoritifim—ignorante or ¢aprice.

* In the reign of Henry VI. John Holland, duke of Hgeter, and
“Wm. de 1a Pole, duke of Suffolk, rencwed attempts chat had been ber

- X
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writers on government and law abound with cncomw

ums on this admlrab]e mode of trml and the e‘;pe-
vience of ages has fully evinced its excellence and
utﬂlty * The learned udge Blackstone, one of the |

fore made, to introduze the Civil Law into Enghnd; and as a begining,
or by way of a Sezcimen, they exhibited TuE TorTURE—an eAgine
of that Jaw, not calculated to prepoflefs the Englifh in its favor.

% ]uatME‘N being fummoncd to the particular  ccurt, orterm, in
which they are to ferve, deprives fuitors in that court of an opportunity
of TaMrrzriNG with them s as they might do, if the jurors were Pre-
¥IOUSLY KNOWN TO THE PARTIES ¢ And out of the whole number re-
turncd by the theriff, and attcnding, the jury who are to try each caufe,
are afcertained by ballot liable, however, to legal objections to any of
them, when offered by either of the parties.

_If there be.a rule for a sreEciaL juryin a canfe, the prnthonﬁtary fur-
nithes a- lift of forty-cight names, from the Frecholders’ Book : From
this 1ift; each party firikes out 123 and the firft 12 of the remaining
24; who appcar, when called, are {fwornon the jury. By this means,
alfo, ﬁ]lrpartiality, undue influcnce, or bias of any kind is prevented 2
And ajury may, befides, be thus obtained, particularly fuited to the na-
ture and circum(tances of the cafe to be tried j—as, for inftance, if the
caufe be a mercantile onc, a ftruck-jury of merchants may be had.

.In the Roman republic, the Confuls had the right of trying civil
caufes, before the creation of the PrzZToORs. “ Every year,” fays
MonTesQuiev in his Spirit of Laws, ¢ the PrETor madealift of
Judges: during his magiftracy. A fufficient number was pitched upon,
for c_n:clt, caufe; 2 cuftom very nearly the fame as that now practifed i
Eangland. And what was extremely favorable to Liberty, was the Pra-
Tor’s fixing the Judges with the confent of the part.es. The grcat‘num_.
her rfij‘ Exceptions that can be made in England, amounts pretty nearly
to this very cuftom.” Further, continues MoNTESQUIEU (== The
Tudges decided only the que&iﬁns relating to matter of fadt; for exam_
ple, whether a fum of monéy had been paid or not,---whethcr arf ack
had been committed, or not.”

-Here it is gvident, that, among the Romans, the Jubices (which
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warmest culogists of Jury-trial, has justly styled it
““the best perservative of Liberty ;” and considered
‘“ gvery new tribunal erected for the decision of fucts,
without the intervention of a Fury, (whether com-

posed of Fustices of the peace——or any other standing
magistrates,) as a step towards estabbishing an Arzs-

tocracy,—the most oppressive of all absolute govern
ments.”’ -

It is observed by Lord Chief Justice Hale, in his
History of the Common Law, that, * As the Jury
assists the Judge, in determining matters of fact;
so the Judge assists the Jury in determining points of
law.”—But generally, in the United States, Juries
are the supreme judges in all conrts and in all causes,

we tranflate ¢ Jupces') anfwered to the Jury, under ovr Law. The
province of both was the fame; being, excLusiverLy, the triers and
judges of matters of Fa@&. There wasa diftin& fet of Jupices fixed
and agreed upon, for the trial of cach particular caufe : Andit appears
to have been the office of the PREToR, in Tai$ particular, as it is of
our fheriff, to return at ftated times lifts of perfons ; from amongft
whom, thofe, compofing the feveral Juries, are taken. But 2 new lift
of Jurors being, withus, rcturnable to every court, by the fheriff-—in-
dependently of the Special-jury lifts made out, when required, by the
prothonotury-~is a circumftance that gives our TriAL By Jury a vaft
advantage over that mode of trial, which the Romans poffcffed by
means of their Junices: It cuts off all chance of collufion between ei-
ther of the partiez and th: TrRIERS of their caufe--=the rich man has no
opportunity of bribing them, if he were fo difpofed; the artful and
defigning knave---none, of getting his caufe prejudged ; nor hasany one
the means of exercifing any undue influence, whatever, over their
minds, The poor, unlettered, HoNEST man, is fure of obtaining Juse
tice from this Tribunal ; equally with EVERY oTHER HONEST man,--
however rich, powerful orlearned. In fhort, noother Tribynal, ever
devifed, could poflefs fo many guards againft corruption and injufticc.
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in which the life, the property, or the reputation®* of -
any man is concerned.

It is alledged by some writers, that the nature, in-
tent, and proceedings of the Dikasterion,} among
the ancient Greecks, were the same with those of the
present Fury; namely, the protection of the less
opulent part of the people from the power and undue.
control of the great, by administering equal Law and
Fustice to all descriptions of persons in the commu-
nity.——The duty of the Fudices, among the Romans,
is also said to have consisted in their being impan-
‘nelled (as we term it,) challenged, and sworn, to try
uprightly the case submitted to their decision ; and,
when they had agreed upon their opinion or verdict,
to deliver it to the President, who was to pronounce

* In cafes of IMpracEMENT, indced, the ¢ Reputation” of the party
is implicated ; and cven his“ Property”’ may be indire@ly affeted.. -
that is, fo far as a Removal from an Office of Profit, on 'conéiélion,
may be confidered as affe@ing his Property. This mode of procedure
feems, however, to be unavoidable, in cafes of great offences committed
againft the public intcreft and welfare, by civil officers employed in the
public fervice ¢ and even in thefe-w-the PrEsSENTMENT, 03 it Were, is
made by theimmediate Reprefentatives of the Peopley who are confi-
dered asbeing, in this pasticular, the Grand Inqueft of the Nation in 2
Criminal Profecution. | | |

t The Trial by 2 Juay or Twrrve is faid to have been firft known
in Greece. [See ‘Trials per Pais, vol. . pa. 39.}---And the Law of
the ancient Romans had its foundation in the Grecian republics; re-
ecivivg continual improvements in the Roman flate for more thana
thoufand years.-~-The 14 tables of the Decemvirs, it isnotorious, were
extraded from the Laws of the Grecians : From this fource, moft pro-
bably, the Romans derived theinftitution of the Jupices ; a tribupal

fimilar, in its great outline, to that of our Jurizs,
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it. The same writers say, this kind of judicial pro-
cess was first introduced into the Athenian policy,
by Solon, and thence copied into the Roman republic,
~—* ag probable means of procuring just yudgment,
and protecting the lower people from the cppression
or arbitrary proceedings of their superiors..”

. Thus, neither the Grecian tribunal denominated.
Dikasterion. (composed of the diégstrai)—the Roman
Fudices—nor the English (and, consequently, Amer:-
can) Furies——come within the description of ¢ stand-
ing Magistrates ’~~which, if erected into a tribus
nal for the decision of Facts, become, as judge
Blackstone has truly observed, an dristocratical Trie

bunal.

An eminent English writer on Jurisprudence re-
marks, that, ¢ after the three powers (of govern-
ment) were divided, and vested in different hands,
inconveniencies were still felt; which, while the con-
cerns of mankind lay in a narrow compass, were sel-
dom experienced or attended to, and were conse-
quent]y not provided for.”~-After this observation,
he proceeds thus—* The judicial power being en-
trusted with the exposition of the Law ; and, as it
depended on their judgment, whether the case or
fact, sub lite, was or was not within the descrlptxon of
the Law ;~-here was evidently a great latitude still
left, for the exercise of partiality or oppression.
Men of the most consummate knowledge and unbiw
assed probity are still men. Be their judgments ever
so acute, their hearts ever so uncorrupt; yet even
too exquisite a sensibility of nature may, in some
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cases, misguide the one and petvert the other.—
dffection and Prejudice operate 1mperceptibly on
men of lively sensations, and make them often un-
just in those very instances, wherein they" flatter
themselves that they are only generous. Thus the

Judges might, by too liberal a construction, some-
times involve cases within their jurisdiction, con-
trary to the meaning «“ the legislature: at other
times, they might counteract the legislative intention,,
and, in conscquence oi too limited an interpretation
exclude cases clearly within the spirit of the Law.
These abuses would quickly be perceived, and men-
would apply their ingenuity to obviate their ill conse-
quences. The Remedy, * continues the same au-
thor,” which has been devised in this country (En-
gland,) I mean the invention of Jurizs,* issuch as

® <« If we confider the great advantagesto public Liberty, which re-
fult from the inftitution of the TriaAL BY Jury,.and from the Liser-
Ty oF Tt Press, we fhall find England to be a much more democrat-
.cal ftate than any other we are acquainted with. The jup1crar pow-
cr, and the censoriaL power, are vefted in the reorLe.”---{DE Lo-
LmE, on the Engl. Conftit. ch. 17. 18 NoTA.J—it will be recolleed,
that Mr. de Lolme wrote before the clfabliihment of the American Ree
publics, Neverthelefs, the Ricur of Trial by Jury, in England, is
ftrictly a democratical, or popular ingredient, in the conftitution of that
country :—And, with refpet to the LiserTy oF Tae Press---that
important Right ftands ona much firmer bafis there, fince the paffage
of Mr. Fox’s Libel-bill, thanit did when de Lolme wrote : the legiti-
mate power of Juries, to decide the Law aswell ae the fact, in cafes of
Libels, is, by that A& of Parliament, reftored in England.

Thefe two GrezT RieuTs---which, in TS country, are amply
guarantied by our Conftitutions of Government---and are, therefores
fundamental Laws, beyond the power of the Legiflature to impair,s--

4
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does honor to human policy ; it-being perhaps the
. most gffectual means for the preservation of LiBERTY,
and the security of PROPERTY, whick human wisdom,

1s capable of contriving.” |
The cgm}nendatmn bestowed by this writer on thq
institutien, of Juries, is expressed in similar terms

by Mr. Hume. This celebrated historian denomi-
nates the Trial by Jury--* an institution admifablq
in itself,~—and the best calculated for the _préservatimz
nf LIBERTY, and *he administration of JusTick, that
ever was devised by the wit of man:” And this eulo-
gium has the greater weight, inasmuch as its author
was a native of Scotland--a portion of the British
Isle, in which the English Common-law; Trml by Ju-

¥y is not'in use.
The Trialby Jury was the Birth-right of our Ame-
rican ancestors; and is secured, as a Constrtutional

Right,* to every citizen of the United States. On

may juftly beconfidered as two of the MAIN P1LLARS, upon which the
noble ftruture of our federal and ftate governments refls for its filpport,
Remove them ; and prefently the other props of the Republic will be
borne down---the fupe:ftru@ure will tumble to pieces---and all our pr.;-
pular Rights, together with public Liberty, be overwhelmed in the ru-
inss The oblervation, whichde Lolme applies to the Encrisu confli-
tution, with refped to thefe rights, is therefore more ftrictly applicable
to ovnséwts-—“ If atany time,” fays he, % any pANGEROUS CHANG-
ES were to iakcﬂ place in the Englith consTiTUTION, the pernicious
tendency of which the pxorLe were not ableat firft to d.ifcovcr,:—rc-

firictions on the Liberty of the Prefs, and on the Power of Juries, will
give them the firlk information.”” [Seech. 18. 1N NoTA.]

* e If the Legiflatere (of ,Penﬁfylnran?a) had pafled an A,
declaring---that, in future, there fhould be noVrial by Jury; would it
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the 26th of October, 1774,.Congress asserted the .
claim of the American colonists to Futy-triai, as“ A
GREAT RIGHT.” ~ And, on the 14th of the game
month, they had intreduced into the DEGLARATION
6F RicuTs an unanimous Resolufion-~*“ That the re-
spective colonies are entitled to the Common I.a'w of
England ; and, more especially to the SHEAT AND
INESTIMABLE PRIVILEGE of being tried by their
Peers of the vicinage, according to the course of that
Law”——% This (say the same Congress) provides, that
neither Life, Liberty, mor PRoPERTY, can be taken
from the possessor, until twelve® of his unex-
ceptionable Countrymen and Peers,§ of his Vicine

have been obligatory ?---No : It would have been voip, for want of jue
rifdiGion or conftitutional extent of power. Tne Ricut of TrR1AL
B8y Jury isa fundamental Law, madefacred by the Conftitution, and
tannot be legiflated away.” . [See Judge PatrErson’s Charge tothe
Jury, in the cafe of Vanhorne’s lcﬂi:c againft Dorrancé. [2. Dall.

Rep. 304.]

® « lt is the uNANIMITY of the jury that fecures the rights of mane
kind”” So fays Mr. Apaums, in the 55th letter of hisfirlt volume,
The legal requifite, that the verdi& fhall be unan1MoUs, is certainly
one of the great excellencies of ]ury-tnal and it will appear that two
public chara&ers of moft refpe@able ftation in the adminiftration of the
federal government---Mr. 8miviz, ameniber of the houfe of feprefen-
tatives, and Mr. GALLATIN, f{ecretary of the tréafury —-gave evidenre,
on a folemn occafion, of thisbeing alfo TueIR opinion. The éxceliénce
of the provifion is, indced, fully teftified by EXPERIENCE ; indepen-
dently of the decided fupport which the pnnéxplc hex received from
the ableft ﬁatcﬁnen and juris ‘confults,

$ As the priviLece of Jury-trial is a very exalted one, fo the or-
¥1ée of a Juror is equally dignified and important. JoR¥mMEN are co-
erdinate Jupars with thof feated on thé bench, in acoutt of Law
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age,* (who, from that neighborhood, may reasonably
be supposed to be acquainted with his character and
the character of the witnesses,) upon a fair trial and
full enquiry, face to face, in open court, before as
many of the people as choose to attend,—shall pass

well as Fa&t (wherever they choofe to exercife a judgment on both,)
in all cafes tried by them. Their trult isa great one :=—~They have been
ftyled, in England.--the nation’s ¢ Ernors and Tr1BuNi---the bounda-
riesof prerogative---znd the living bulwark of the Lawa’’---5uch is the
p1GNITY which the law attaches tothe Office of a Juror, that when
Sir GrL1 <+ MoMmpessoN-~-a member of the Englith parliament in the
reign of James I..-was convicted before the houfe of lords, onan im-
peachment for certain high crimes and mifdemeanors; it was adjudged,
that---befides paying an enormous fine, fuffering imprifonment, &ec:
he fhouldbe degraded ot the order of KN1GHTHOOD,~--never be of any
INQUISITION of ]nnr,—-:nand ever be held to be an 1nFAMoOU S perfon,—--
Both Grasvirieand Bracrton tell us, that in ancient times the Juzrr,

as well in the common pleas as in pleasof the crows, were twelve
KNIGHTS,

* By the policy of the ancient law, the jury were to come from the
VICINAGE---oF Vicinity---of the place, where the caufe of action was
laid in the declaration : and therefore it was thought neceflary, that.
soMe of the jury fhould be returped from the very Hunbreb (a divi-
fion of an Englith county, fimilar to our townthips,) in which the caiife
of attion was laid. But it was difcovered from experience, that ju-
rors thus coming from the 1MMED1ATE neighbourhood, would be apt to
.intermingle their local and*pcrfonal attachments, prejudices, and pﬁrti-
alities, with their deliberations, when the fele@ion of the jury was
made from fuch LiTTLE, coNrINED DISTRICTS; and it was therefore
‘found more conducive to impartial juftice, to allow a greater range for
their choice. Hence the Jury are now to come from the body of the
county ; this being confidered, in law, as ths vicivage for that pur-

PO&: ’
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their sentcnce upen oath against him.’* We find, al-
.50, that the attempts of the British parliament to de-
prive the American people, in many instances, of this
-mode of trial, was onc of the grievances complained
of, by that Céngress: and a charge reiterated against
the same government, nearly two years a{'ter, in the
Declaration of Independence.t

Such, then, is the foundation upon which the
Right of Trial by Jury stood in this country, at the
commencement of our revolution, and until the es-
tablishment of our federal and state constitutions., It
was cur Inheritance ; *“a great and inestimable Pri-
vilege,”—and one which we therefore guarded with

the most watchful jealousy.
In the formation and adoptinrn of our national con-

Sl -l

* Mr. Apaws points out the monftrousablurdity that would attend, -
the placing of the adminiftration of jufticein the hands of the legifla
tive body of a ftate.--¢ No man,” fays he, *“ would confider his life, li-
betty, or property, fafe in fuch a tribunal. ‘Thefe all depend upon the
difquifitions of the counfel; the knowledge of the law, in the judges;
the confrontation of parties and witneflesy the forms of prnccedmps
by which the facts and the law are fairly ftated before the jury, for their
decifion ; the rules of evidence, by which the attention of the ; jury is

confined to proper points,’” &e.

t Mr Dicrinson was one of the deputies, from Pennfylvania, te
the Congrefs held at New-York in the year 1765, which was 0 years
hefore the firflt revolutionary Congrefs. In the firft volume of his Po-
litical Writings, late'y pub ithed, is tlxmﬁrough draught of the Refolves
of that Congrefs, They ate in the nature of a Dec aration of Rights,
confifting of fifteen artic.es-~-The gth artic’e dec.ares, “ that TRiaAL BY
JURY is the inherent and invawuable Right of every Freeman in thefe

(then) co'onics.”
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s‘ututlon, “with its subsequent ‘amerdments,® - the
preservation of this right was carefully pretected,t by
the most express and positive provisions. And the
people of Pennsylvania, in framing and accepting

the constitution of the state, seem to have usedthe.’

most clear and precise language that conld be devis-
ed, for securing the Right, as 1t existed at that mo-

® The Right of jury-tria’, in civii cafes, had never beep contro-

verted, nordocs the excrcifeof that rightappear to have bece infringed,

in our coonia governments: But, in fome criMiNaL cafes, the coo-
nifts had been divefted of the right, by acls of the Bricifh par iament.
Hence, n framing the conftitution of the United States, it was thought
proper to guard ﬁgamﬂ: {imi.ar infraions, by securing the tria. by
jury in CRIMINAL CASES.

Yet, the omificn of an ExPrEss provifion for feeuring it in CIvIL
CASES aLsc, was the ground of much diffatisfaction anmiong the peop’e.
As one juftance, among many, of the exiftence of fuch diffatisfaction,
et us refer to a pamph ct, pub.ifhed at Phi.adephia in the year 1737,
entit'ed--~% A View of the propofed Conftitution of the United Statcs,”
&c. This was intendsd to exhibit the fuppofed defuds of that infteu-
ment ; and, in a note, referring to the c.aufe for fecuring the triai by
jury in cridaNaL cafes, the writer fays--~* By this, the RicuTs of the
pecope are preferved inall criminaL caufes. Wou.d it not be wall to
SECURE IT, ALSO, in civiL caufes ! In the Deciaration of Indepen-
dence, onc of the compiaints againft Great-Britain,”” was, * for deptiv-
ing us in many cafs, of the benefits of trial by jury *?

In order, then, to al ay thisjealoufy, the peopedid, £ MaJoRI cAv-

TELA, very ear.y engraft into the Amendments to the conftitution, an
article- exPREssLy fecuring the Right of trial by juryin civiy cafes:
And this c'aufe iikewife reftrifts the exercife of common-law jurifdic-
tions, wiTROUT this tribuna!y to due and reafonab.e limits.

$ Even inthofe articles of-the conftitutionsof the United Stasss and

of Penunfylvania, which provide for the trial of great 2nd enormous of -
fenders, on profezutions by Impeachment, due caution has been obferv-
¢d, not to interferc with the RicuT of Jury-trial, in cafes which may
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ment—in its fullest extent,* to themselves and their
posterity.—* The Trial by Fury,” say they, ¢ shall

2ffe& the LiFE, PROPERTY, or perfonal ripeaTy, of the implicated
party. Thofe conftitutions feverally provide---that judgment, in cafes
of Impeachment, fhall not extend furthér than to removal from office,
and difqualification to hold any office of hénor, truftor profit, under
their refpective governments. .

* The Jupces, in our Courts of Law, have a general fuperintend-
ing Authority ;—and alfo poffefs a concurrent Authority, with the Jurys
in conduéting the Trial'of caufes depending before them. It is the duty
of the Judges to expound and declare the Law to the Jury (Jjus picerg
-~-NON JUS DARE;) and to exhibit and ftate to them a clear fummary
of the Fafte, arifing from and complicated with the Mcrite of the par-
ticular cafe, sun LiTE~and eftablifhed by legal Teftimony ; after the
Law, a'pplicablc to the cafe, fhall have been cited orread, by the Coune
fel on each fide; and fuch Fadls, as they fhall have refpe@ively deemed
it neceffary to adduce in Evidence, been inveftigated, afcertained and
commented on, in prefence of both Courtand Jury—Unlefs, indeed,
where either or hoth of the Parties to the caufe fhall have chofen to dif-
penfe with the aid of Counfel, and to manage their bufinefs, themfelves.

Here the Jupces, as Sir Matthew Hale obferves, AssisT THE JUury,
in determining PoINTS of Law :.-.Vet we perceive, that in a Judica-
gure thus conftituted, the Jurv are not only a component part of the
yribunal---but, an eflentially-important part---TrEY try and decide thé
caufe (dstermining upon both Law and Fadl, if they fo pleafe; ) it being
the province of the Judge to pronounce JupGeMENT, upon THEIR VERA
DICTs

Hence the Jury, in rendering their Verdi&, are independent of con-
trol by the Judges$ as was determined inthe well-known cafe of Busa-
xL, (reported by Lord Chief-Juftice Vaughan.) Meflrs. Penn and
Meade, two emincnt Quakers, were indi€ted for holding religious meet-
ings of that fociety---({ce State Trials;) and the Jury, of which Bufhel
was foreman, would not find them guilty. The Judges, diffatisfied
with this, fined and committed the Jurors ;-~ allctiging, as the reafon for
fo doing, that they had acquitted Pennand Meade, againft the Jaw of
\he rea.m-..againit {ull and manifclt evidence---and againft the dircion

-
r



, ‘7

rrTTTE—

be as heretofore,*——and the Rigiit thereof remain e
violate.” - From the plain importof these words, it

___ of the Coutt, in matter of Law, to them in Court openly given and
declared. But it was aftcrwards folemnly adjudge, that the Commit-
ment, Fining, &c. were unlawful. 1t was alfo refolved in Parliamcent,
in 1677, that the Precedents and Pra@ice of Fining and Committing
Juries, in fuch cafes, were illegal. ,

Thus, it is--a fair Trial by difinterefied and independent Jurymer,
in open Court and before Judges of Law-—Where the Evidence is oraliy
given and openiy exhibited, according to maxims of Rcafon.and Natue
ral Juitice, fancioned by long experience and the nature of things-
And where the Falls, thus inveftigated, are bn‘mght into view, ftated,
and commented upon---and the Law, pertinent to the cafe, applied
thereto,-—in prefence of the Court, the Jury, the Parties, the Wit
nefles, and the People,---by Counfel of the refpective Parties’ own
choofing (if any they pleafe to employ,)---and, finally, where the Law
arifing in the cafe, after the TRUE sTATE or TaE racts has been thus
clicited, is' laid down by the Judges, and the afcertained Evidence fume-
med up by them, for the information of the Jury : itis Tuis “ Trias
pY Jury''---with ali thefc coNcomiTANTS in the MoDE 07 coNDUCT-

iNG 1T, and other ancient RIGHTS APPERTAINING TO 1T---to Which

we have been * fiereETOrORE" ENTITLED. And, thereforé, ¢ rur
RicHuT thereof,”’ which the Conftitution declares ¢ fhall REMaIN INVI-
oraTe,” ncceflarily comprehends ALt THE RiGHTS ATTENDANT ON
THIS ANCIENT FORM oOF TRIAL, IN THE MANNER OF CONDUCTING
IT==~AB FULLY AS THEY WERE ENJOYED IN DENNSYLVANIA, WHEN
Tae CONSTITUTION WAS ESTABLISHED,

3 When the 6th fe&. of the Bill of Rights wasundsr confideration]_
in a grand committee of the whole, of the convention which eRtablithed
¢he ftate conftitutiony--it was adopted WiTHOUT ANY DISCUSSION OR
DIVISION ; s appears by the minutes of that comumittee, under date of
Feb. 3, 1790. |

It is worthy of remark, that, after the Rrcnr of Trally Jury,
GENBRALLY, a8 it ha:d been TuereToroRry ufed and eftablificd, was
thus securzp, by the adoption of the 6th fc&. of the Bill of Rjghts,
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is cbvious—that any new fribunal, whatever,  for

the decizion of facts, without the intervention of a
Fury,” which should be erected subcequently to the

adoption of the constitution, would be a violation of
the :chtof Jury-trial: and, that every extension of
the jurisdiction of the then existing judiciary tribu-

nals, acting without the intervention of a Ffury,—ei-

ther as to the szeasure and objects of such jurisdiction

—or, as impeding or obstructing the discretion which
the citizens might ckoose to exercise, in respect to
the mode of asserting or defending their rights, as
well as in seeking redressfor, or vindicating them-
sclves against wrongs,~would be cqually an intringe-
ment of the constitution,

The governor of Pennsylvania has very judicious-

the gth fe®. was introduced, for fecuring in zxprESs terms the Trial
by Jury in cRIMINAL PRrosEcUTIoNs; it being cvidently intended,
thereby, to obviate any doubt which might aftcrwards arife, as to the
conftru@ion of the 6th fe&ion : For, this fe& having reference to the
“'Trial by Jury’ in GENERAL tcrms, it was probably apprehended by
‘fome members of the convention, that it might be conftrued, ata fu-
ture day, to relate tothat mode of trial in civiu cales, only:

It was very obvioufly the meaning of the convention, that the Right
of Trial by Jury fhou'd be eftabhithed, according to cur own ancicnt
ufage and the courle of the Common Law. Anrd therefore, when it
was moved by Mr. Garratin and feconded by Mr. SmiLte, in the
grand committee, to infert after the wordse--¢ Jury or TiE vICI-
Nage”---in the night fellion, the following, viz. ¢ wiTnouT Tus
UNANIMOUS CONSENT OF WHICH JURY, HE CANNOT BE FOUND GUIL«
Ty, there was a determination in the NrGaTIvE, on the queftion:
Becaufe, ean unaNiMouUs verdi@ being required in all our ‘I'rials by Ju.
ry, whether in c1vit oR cRIMINAL calcs, as the Right to that Trial
was THERETOrORE cltablifhcd ; the words, moved to be inferted, were
confidercd as fuperfluous and wholly uvaneccffary.
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Iy noticed this construction of the constitutional pro-
vision for securing the trial by juryv,—inlis reazons
for returning, with his negative, what was common-
ly called the hundrededollar bill, on the 9th of Dec.
last. Under the third head of his obje;:tions to that
bill, are comprehended the following—*¢ Because the
“ jurisdiction, proposed by the bill to be assigned to
¢“ justices of the peace, tends to elude, if not di-
¢ rectly violate, a constitutional pi'gvision. It 1s de-
“ clared; that ¢ Trial by Jury shall be as heretofore :”
¢“ but that cannot be the case, if according to the
¢“ principle on which the bill is founded, the origin-
“ al jurisdiction of all suits shall be exclusively as-
“ signed to a single justice, and only an appellate ju-
“ risdiction be reserved for a jury. Again (conti«
“ nues the governor;) the right of trial by jury was
‘“ intended to be secured to the citizens, iz civil as
% well as criminal! cases: but the right may be as ef-
« fectually defeated by the mode prescribed for its
¢ enjoyment, as by an absolute refusal to allow it.”

In fine—As the Rightto Trial by Jury, both in ci-
vil and criméinal cases, is secured to the people of
England,—not only by Magna Charta, but by many

® MacNA CHArRTA, or the Great Charter of Eng ith liberties, was
fur the moft part declaratory of the fundamental laws of England, and,
in the 2gth chapter of this charter it is exprefsly infifted on, that no free-
man fhall be hurt, ¥1THER 1IN HIS PERSON OR PROPERTY, unjefs by the |
Judgment of his Pzers, or by the Law of the Land; (N1st PER LEGALE
JUDICIUM PARIUM SUORUM, VEL PER LEGEM TERRZ:) a privilege
which, as Judge Blackflone notices, is exprefled in amoft the fame
words by the emperor ConNraAD, 200 years before-—“ NExfo nENE?I-
CIUM SUUM PIRDAT, NISI SECUNDUM CONSUETUDINEM ANTECESSP~

LUM NOSTRORULM, RT PER JUDICIUM PAzruM sUORUM,™
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othor fundamental laws of that realm ; 5o 1t 15 gude
rantied, in the most positive and direct terms, to the
people of Pennsylvania, by cur Great Chariers—the
Constitutions of the United States and of this Com.:
monwealth,

“ Turies (savs Duncombe, in his Trials per Pais,)
are as it were incorporated with the English constitu.
tion, being the most vaiuable part of it : for,” says
he, ¢ without them, no man’s life can be impeached
(unless it be by parliament,) and no one’s hberty, or
#roperty, ought to be taken from him. And, to the
same cffect are the words of Mr. Granville Sharp.
‘The Trial by a Jury of the vicinage {or county,) says
this great assertor of political liberty, is the unal-
icnable Right of Englishmen, * according to the an-
cient laws of the land :~nay,” adds Mr. Sharp,
“thes particular mode of trial is so inseparably annex-
vd to the law of the land,that 1t 1s sometimes expressed,
and known by that gencral term, * the law of the
fand,”—as if there was no other law of the land, but
this one : And consequently, this principal or funda-
mental law 1s so necessarily implied® and compre-
hended in that general term, “ the law of the land,”

® Mr. tlume, in remarking on the Great Charter of the Englifh,
foys—¢ Time gradually afcertained the fenfe of all the ambiguous ex-
preflionsy and thofe generous barons, who firft extorted this confeflion,
fiill held their fsvords in their k:nds, and could turn them againgt tiiofe
who dared on auy prctence, to dcpart from the ORIGINAL SPIRIT AND
mrantNG of the grant.  We may now, from the tenor ~{” this charter,
conjeéture {continues the hiftorian) what thofe laws were, of kipg Ed-

ward, which the Englifh nation during fo many generations ftill defir-
ed, with fuch au vbftinate perfeverance, to have recalled and eftablifhed.?
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'-—that the latter may oe-considered as intirely sub.
verted and avertlzrown, whenever the former is ei-
ther: changed or set aside.”’

Notwithstanding the sacredness of this inestima-
ble privilege, attempts have been made to violate and
undermme it—not only in the country from which
Ve derive the rich inheritence—but, in our own ; as
we have already seen :—and this, in some instances,
through the suggestions. of men intent on denefiting
;zh,emselfaes, and promoting particular interests, by
“ grinding the faces of the poor,” and the unwary;
‘while they profess tobe their friends and protectors !
Ambong us, various projects have been artfully de-
vised by afew crafty individuals, eagerly seeking for
power, to betray the worthy but unsespecting portion
of the community, into the snares laid for them.—
It is; then, a duty highly incumbent on usall, to be
on our guard.—THE conNsTITUTION* is the rock of
our political salvation. Upon #his, let every true and
virtuous American found his Rights: And let every
man whoever he may be-——that shall attempt to re-
move a single atom from this foundation of civil Li
berty, this bulwark of our personal and private

‘Rights, this fortress agsinst petty as well as public

¢ « A people who are fo happyas to poffefs the ineftimable blefling
ef a free and defined Conftitution, cannot be too watchful againft the
intreduction, nor too critical in tracing the confequences of new princie
ples and new conftrutions, that may remove the land-marks of power.”
8ce the Letters of Hevvinivs, written in reply to Pacificus, and gene-
rally attributed to Mr, Manppison.
| L
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oppressionr; let every such man—however plausible
may be his pretences, or what name scever he may

assume~—be marked as an dnti-Republican, and an

Enemy* to our free and happy Government.
“ Itis not almost credible,” says lord chief-justice

Coke, * to foresee-~when any Maxim or Fundan en.
tal Law of the realm is altered{~~what dangcrpu_q

* "T'he Author of Triars pEr Pals, treating of the Trial by Jury,
o'sfcrves-that, ** il the goodof the fubjeé be the good of the king, as
moft certainly it 1s, then, thofe 2re encmies to the good of the king and
ftate, who atterapt to alter orinvade this fundamental principle in the
Adminiftration of Juftice, in the realm; by which the king’s preroga.
tive has ﬂnunihcd and the jult Liberricsof the People have bccn fecye
red fo many ages.”

The obfervation is equally juft, stutaTis MucanND1s, when applied
to our own government and people, |

+ Mr. GranviLLe Suaarp, after commenting upon what he {tyles,
¢ that wicked and unconftitutional a& of parliament, in the reign of
king Henry VIL by which the fundamental Right of "Trial by Juries
Was vmlatcd”--_]u&ly remarke,-¢ that the moft wickep ordinances have
fometimes been ufhered into the world, under the moft fan®ified titles
arid fpecious pretences.”” [See his DrsskrTATION oN THE Prorrr’s
RIGHT TO A SHARE IN THE LEGISLATURE.] |
And Sir Enwarp Coxke, treating of the fame law (in his 2d. Inftit,)
{fays--* By colour of that A&, fhaking this fundamehtallaw (the Triag
By Jury,) it is not credible what horrible Oppreflions and Exa&ions,
to the undoing of infinite numhers of peonle, were committed by Sip
Rich. Empfon, knt. and Edmund Dudley,” &c. In the next paragraph
he adds-—** And the fearful ends of théfe two oppreffors thould deter
¥ others from committing the like; and fhouid admonifhk Parliaments,
that, inftead of this cultomary and precious T'rial, PER LEGEM TERRR
(by the Law of the land,) they bring not in abfolute and partial 'I'mls,
by Difcretion,”
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inconveniencies do follow ; which,” coni.. _cs this
’

great judge, “ expressly appearcth by that most in-
j:ust and strange Act, the 11th of Henry VII: for
hereby, not only. Empson and Dudley themselves”
(they were two corrupt public characters, in that
reign,) * but such JUSTICES oF THE PEACE as they
caused to be authorized, committed most grievous
and heavy oppressions, and exactions ; grinding the
faces of the poor sulbjects by penal laws, by informa-
tion only ; without any presentment, or TRIAL BY
JURY, being the ancient Birth-right of the subject ;
but to hear aud determine the same by their Discre-
tion,” &c. _

Let us not, then, delude ourselves with a belief,

that there are no Empsons and Dudleys, no corrupt
Fustices of the Peace, elsewhere, than in England !
» Suck men, unfortunately for the honor of human na-
ture and happiness of society, are to be found in
other countries; indeed, in all. It is, therefore, a

matter of very serious moment, that we place our-
-lves fully on our guard against the machinations
. those Innovators,®* who, under the mas of Repub-

* The antiquity of Usages and Customs in the affairs of civil go-
vernment, which have been so long adopted and practised, with the
voluntary consent of the people, asto acquire the force and character of
Laws—affords, of itsclf, a strong presumption of their excellence;
and especially, when such Usages and Customs are maintained and che-
rished by a people, inthe freest and most enlightened periods of their

" history. The English Colonists, who established themselves in vari-
ous partg of this continent, atdifferent times, wereinduced to emigrate
grom theii pagent-country by a great variety of motives: They com-
prechendéd in fact, almost every denomination of Christians; and en-
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licanism, are endeavoring to overthrow that most Ree

tertained various cpinions, also, respecting some principles of Civil
Government. Yet we find them conforming, in a great measure, to
the fundamental principles of the government they hd left; retaining,
pretty generally, its most valuable institutions ;—-discarding such as arose
from, and were connected with, hereditary orders in the state-~an
hierarchy—and religious establishments.

But mere speculative politicians—even of the greatest wisdom and
soundness of judgment, in relation to the fundamental principles of
grovernment, abstractedly considered—are apt to rely too much on their
own theories: And hence, by departing too widely from those forms
and institutions, the wtility and benefits of which have been demonstrat-
ed by the experience of ages,—their plans of civil polity, predicated en
fine-spun theoretical systems, gencrally prove either impracticable or
injurious. ' |

A memorable instance of the truth of this observation occurs, inthe
following ¢ase.—About 140 years since, eight English gentlemen of
distinction (tive of them, peers—and three knights) obtained from
Charles II. a chartered grant of thatvast tract of country on this con.
tinent, comprehended between the 29th and 36th and an half degrees
of North Latitude~—and running from the Sca-coast, onthe East, in
paralle] lines to the Pacificocean. The grantees were constituted ab-
solute Jords and proprietors of this extensive region, which was deno-
minated CAROLINA; the king saving to himself, his heirs and succes-
sors, the sovereign dominion of the country.

As the proprietors were desirous of establishing a Constitution or
Frame of Government, for their new colony,—~they applied to the ce-
lebrated Jorx Locke, for his 2id onthe occasion; he being known to
possess an acute and penctrating judgment, and having distinguished
. himself by his knowledge of the elementary principles of political
~ science. He accordingly drafted a plan of Government, (consisting of
120 articles) for, the colony; which the Lords-Proprietors adopted,
and endeavored to establish, as * THE FuNDAMENTAL CONSTITU-
T10NSs"” of their new dominion.

But, the model of government framed by titis great man, andin the
prime of his life (for he was then between 30 and 40 years of age,)
contained such Innovations upon the long-established and beneficial
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publican institution of our civil polity, the const:iution-

Laws, and Civil Institutions, to which the People had been accustom-
ed,~-that it was found, in eflect, useless and impracticable. ¢ Seve-
ral attempts were afterwards made (saysthe respec(able author of an
Historical account of the Rise and Progress of the Colonies of Southe
Carolina and Georgia) to amend these Fundamental Constitutions ; but
all to little purpose : the inhabitants, sensible of their impropriety, and
how little they were applicable to their circumstances—neither by
themselves, nor by their representatives in assembly, even gave their
assent to them, as abody of Laws; and, therefore, they obtained not
the force of fundamental and unalterable Jaws, in thecolony.”

This CoxsixruTtion of Mr. Locke formed, indeed, 2 system of
government highly Aristocratical, It established three classes of No-
b.ity, styled Landgraves, Cassiques, and Barons;—those of the first
title, to possess 48—the second, 24—and the third, 12000 acres of
land; and their possessions were tobe unalienable. The 9th article is
in ‘hese words—*¢ There shall be just as many Landgraves as there are
counties, and twice as many Cassiques, and nomore. These shall be
the hereditary Nobility of the Province, and by rightof their dignity
bec Members of Parliament,” (for sotheir Legislative body were to be
called.) ¢ Each Landgrave shall have four baronies, and each Cassi-
que two baronies, hereditarily and unalterably annexed to, and settled
upon, the said dignity.”’—The 16th arricle runs thus: *In every signi-
ory, barony and manor, the respective Lorp shallhave power, in his
own name, to hold Court-leet there, for trying all causes both civil and
criminal : but when it shall concern any person being noinhabitant,
vAsSSAL, or leet-man of the said signiory, barony or,manor, he, upon
paying down 40 shillings to the L.ords-Proprietors’ use, shall have an
ArreEaL from the signiory cr barony-court tothe county-court, and
from the manor-court to the precinct-court.”’—And, by the 110th arti-
cle it isdeclared, that—¢ Every freeman of Carolina shall have abso-
lute power and authority over his Negro-Slaves, ef what opinion or re-
ligion ssever.”

Svuch area few of the more prominent, among many, of the extra-
vagant provisions of this most extraordinary instument! SvcH is a
small specimen of the arrangements of a mere theoretical politician,
for carrying his visioncry system intoeffect; deviating, as this other-
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al YRIAL BY JURY ; an institution which is our Inhé.

\vise great man suffercd himselftodo, fronithe sanctioned results of
Experiment !-It may, however, be presumed, that a person holding
such political principles as Mr. Locke did, must have conformed, in
this instance, rather tothe wishesand views of the Lords-Proprietors
who employed him, than to the suggestions of his own judgment:
For, in the preambleto * thé fundamental constitutions”~—which are
therein made to appear as being the act of the Lords-Proprietors—-soma
of the reasons of their establishment are thus recited :—*¢ that the go-
vernment of this province may be made most agreeable to the Monar-
chy under which we live, and of which this province isa part; and
that we may avoid erecting a2 numerous Demccracy ; We, the Lovds-
Proprietors of the said province, have agreed” &c.~~Besides, itis cer-
tain that the Proprictors were devoted to these Constitutions (as it may
be readily supposed they would be,) and expressed great zcal fortheir
establishment.

There are, moreover, two or three features in this high-toned, aristo-
cratical, yet visionary and impracticable scheme of Mr. Liocke, which
deserve to be particularly attended to: It attempted to alter the Right
of Trial by Jury, in an all-important'particular; and to interdict pro-
fessional Counsel from advocating ordefending Causes, in Courts of
Law. When we take these into view, and connect them with the ar-
rangement which was proposed by the 16th article before quoted,—
do wenot perceive a striking resemblance in them, to some of the late-
ly projected measures of our legislating innovators —1s there nota
great similitude between Mr Locke’s little Court-leet, which every lord
was to hold in each barony &c. for trying ali causes ;—and the petty tri.
bunals, for similar purposes,-~which were proposed by what was called
the Adjustment-Bill, to be erected in little districts all over this State,
under the direction and ausﬁices of our Justices of the Peace? Indeed
the likeness is so strong, that one can scarcely refrain from believing
some of our modern Law-givers have been studying ¢ The Fundamen-
tal F onstitutions of Caroling,” which Mr. Locke set on foot a century
and an half ago; but which the reoriE of that country had sense and
spirit enough apeedily toreject, as useless, impracticable, and inappli-
cable to the condition of Freemen, |

The People of Pennsylvania possess, undoubtedly, a3 much Spirit

{
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vi‘ance, our Right, cnd the most effectual skilled
against Injustice and Oppression.

end as high a sense of their just Rights, atleast,--asthe Carolinians
did at that period; and therefore will never submit to any invasion of
them, which may lead to the establishment of such Orders of menin .
the State, as LANDGRAVES, CAssiQUuEs or BArRoNs~—or any other
petty lordlings, by whatever names or titles they may be designated,
who may beinvested with discretionary powers and aristocratical influe
ence over theéir fellow-citizens, in their respective neighborhoods,
They certainly wish to seeno Vassavs in Pennsylvania! If the Innce
wators, who appear to have been captivated by Mr. Locke’s aristocrati-
ical Constitution, not content with their own, had examined one whick
was framed i the year 1783, by a'practic:al politician of our own coun-
ary,,for his native State,—they would have found a systemof Judica~
ture, predicated on principles more sound and rational—more consce
nant to the genius of our Governmentand the security of our Rights.
This is che Draught of a Fundamental Constitution for Virginia, pre-
pared by Mr. Jeffarson; with a design of being proposed in & conven
tion, which it was expected would hawe been called at that time, for
the establishment of a Constitution for the Commonswealth.
" By this draught, the Judiciary powersof the government were to be
exercised by County Courts, and such other inferior Courts as the Le-
yislature should think proper toerect; by three Superior Courts, to wit:
a Court of Admiralty, a General Courtof Common Law, and a High
Court of Chancery; and by one Supreme Court, to be called the Court
of Appeals ;—Besides which, provision was made for the erection of &
tribunal for the Trial of persons impeached' for Misbehavior in Office’
But it wag specially provided, that the judgment of no Inferjor
Court shotld be final, i any civil case, of greater valuethan 50 bushe.
uls of Wheat; therate of which was to be previously ascertained from
fime to time, for such purposes, by a made prescribed. And one clause
of the then proposed Constitution isin these words—* In.all causes de-
pending befere any Court, other than those of impeachment, of ap-
peals, and military courts, Tacts put in issue shall be tried By Juny;
and in all Courts, whatever, 'Witnesses shall give their Testimony,
‘PIVA VOCE, in open:Court, wherever their attendance can be procur-
#d: Andall Partles shall be allowed Couwser, and compulsory process
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Let us notice on this occasion, the emphatical ob-
servations, which the patriotic Dickinson* applied,

for their Witnesses.”—By the nextclause it was provided, that even
‘“ Fines, Amercements, and Termsof Imprisonment, left indefinite by
the Law—other than for Contempts—shall be fixed by the Jury, Tri-
ers of the Offence.”~[See Appendm to Mr. Jefferson’s Notes on Vir-
ginia. J

Although preat Innovations in Law and Government generally pro-
duce most serious consequences to the community,—the caution which,
in the year 1789, was applied to the authors of such dangerous pro-
jects, by Sir James MarrioTT (Judge of the English High Court of
.Admiralty,) is 50 apt tothe present occasion ; that, notwithstanding
the laconic pleasantry of the terms in which it was conveyed, its applicas
tion to the Arbitration-Mengers ought not- to be witheld.~Sir James

advises such frlks, ¢ To BEWARE OF THE VERTIGO QF GIDDY-HEAB~

‘2D ExPERIMENTS!”

* In the two firft Congrefles,--which commenced their feveral feflions,
at Phila&elphia, onthe sth of September, 1774, and the xoth of Mayl,
xy75-—as well as in that held at New-York. in the year 1765—we find
- the name of Joun DICKINSC;N, as a deputy from Pennsyivania. In
thofe dignified and ever-memorable affemblies, this gentleman was 3
diftinguifhed comparriot of FRANKLIN, WASHINGTON, and the other
great men of that illnftrious band of Parriors, whofe worth fhedsa
Juftic on the American Chara¢ter. Mr. Dickinfon’s talents as a Law-
yrr and a STATEsMAN, together with his ErupiTion, and acquains
tance with the Berres LeTTrEs, early and defervedly procured himg
a high reputation among his countrymen. His lacks have long fince
been « s1LvER’D O'ER,"” in his country’s fervice; and the important aid
he has afforded her caufe, cannot fail to be remembered. with gratitude
by the AMERICAN PxorLe, as long as the PrincirLES, on which the
Revolution of 1776 was founded, continue to be venerated. After ve~
ry many years of a life well fpent, he has retired from the active {cenes
of public ftation : Poffefling an opulent fortune, and the refpetdof his
country, hemay truly be faid to enjoy.Or1uM cum Dignitate., The
epinions of fuch a charater as this, added to the teflimony of nume-
yous and great anthorities, concerning the fubjuét before us, wuft be

IRRKSISTABLE, ip the minds of all reafonable and good men,



89O

]
in the year 1788, to such as made unsreasonable ob.
jections to the present federal constitution. ¢ It
seems highly probable,” says Mr. Dickinson, ¢ that
those who would reject this labor of public love,
would also have rejected the keaven-taught institution
of TRIAL BY JURY, had they been consulted upon its
establishment.”  After putting into the mouth of an
enemy to Jury-trial, the most plausible objections
which he supposes might be conjured up against the
institution, he proceeds thus; “ Happily for us, our
ancestors thought otherwise : They were not so over-
~ice and curious, as to refuse rBlessings, because
they might possibly be abused: they perceived that
the uses included were grcat and manifest. Perhaps
they did not foresee, that from this acorn, as it were,
of their planting, would be produced a perpetual
vegetation of political energies, that would secure the
Just liberties of the nation, and elevate it to the di-.
tinguished rank it has for several centuries held. As
to abuses, they trusted to their own spirit, for pre-
venting or correctingthen: : and worthy it is of deep
consideration, by every friend of freedom, that
abuses which seem to be but ¢ trifies,”* may be ate
tended by fatal consequences. What canbe ¢rifing
that diminishes or detracts from the only safe defence,
that was ever found, against * open attacks and secret
machinations 2t This establishment originates from
a knowledge of human nature. With a superior

| * Black{tone’s Commentaries, Vol. IV, 350,
:r Bll Comm- ll[i 381-

1
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force, wisdom, and benevolence united, it rives the
difficulties concerning the administration of justice,
that have distressed or destroyed the rest of man-
kind. Itreconciles contradictions, vastness of pow-
cr, with safety of private station. It iIs ever new,
and always the same.” Concluding in the words of
Siv William Blackstone, he thus conicides in senti-
ment with that learned commentator, on this subject;
and the salutary caution this quotation eontains can-
not be too often repeated: *‘It is the duty which
cvery man owes to his Country, his Posterity, and
Himself, {0 maintainto the utmost of his power this
valuable Palladium, in all its Rights; to restore it to
its ancient dignity, if at all impaired by the different
value of property, or otherwise deviated from its
first institution ; to amend 1t, wherever it s defec
tive ; and, above all, to guard with the most jealous
circumspection against the new* and darbitrary modes
of trial, which, under avariety of plausible pretenc-
es, may imperceptibly undermine this best preserva-

* It may not be improper to notice, in this place, the cafe of Coo-
PER V. CoATEs; reported tn 1 Dall. 24&-——0& a rule to fhew caufe,
why Aupirors ihou'd not be appointed, under the ad of affemlly
(paffed the 3d of April, 1781,) the defendant’s depofition was read,
ftating, that no queftion of Depreciation could arife in the canfe. The
Court {eemed to cenfure the comprehenfive terms of that act—They
obferved, that the woRrbps are fo very general and comprehenfive, that
if the fpint and intention of the law, exprefled in the preamble and
other fedtions, were not to be confidered, they wokld include every cafe
arifing between the periods mentioned in the ad.— But (fay the court)
it is INCONSISTENT wiTu THE CONSTITUTION, and with JusTice,
that THE TR1AL Ry JUrY fhou!d be TAKEN AWAY IN THIS MANNER &
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tive of Liberty.” To this excellent admonition and
advice, ‘Mr. Dickinson subjoins this forcible, and al-
most prophetic, remark : * Trial by Fury is our birti-
right ; and tempted to his own ruin by some seducing
spirit, must be the man, who in opposition to the geni-
ous of UNITED AMERICA, shall dare to attempt its sub-
version.”’

- Should, then, any man appear among us, who
should thus “dare,” however covertly, in order to
accomplish his own purposes—to seduce us out of our
most invaluable Rights, and thus vislate the Constitu-
tions of the Land; such man ought to be marked as
our worst enemy.—Let the man with those views al-
so beware !-——Lect him not, by schemes of avaricious
selfishness and personal ambition, -attempt to impose
on a worthy t‘ree, and magnanimous People —If
he should, unfortunately, have intrigued himself in-
to the confidence of any portion of his honest, un-
suspecting countrymen—and found his way into the
councils of the nation, by his hypocrisy, his avarice,

or his ambition ; let him remember, that the Consti--

tution of his country—~THE SUPREME LAW OF THL
LAND—has interposed Barriers,* against his pro-
jects for sapping the Rights of the People. But if he

and, therefore, the courts of juftice have always determined, that Av-
piTraTors fhall be appointed, oxLy, where there is a bispuTe about

the Depreciation.”’—and the Rule was accordingly difcharged.

Yet, even under sucu conftrudion of thatad, it has an unconflitu. .

tional afpect. ;

* ¢« Tye ConsTiTUTION i8 the origin and meafure of legif- "-2au.
thority. It fays to legiflators—~Tuus rar ye fhall go, AND No rure

rr
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should fail to bear this in remembrance,~he'may be
assured that an enlightened People, jealous.of their
Privileges and: the Liberties of their country, wilk
not forgetit. 'They will readily ascertain;the nature
and extent of those boundaries, which limit the pow-
er and authority of .all public functionaries,~—by the
answer which will suggest itself to the question-—
What is a Constitution ¢ It will be found to be, inthe
emphatic words of judge Patterson—**-"The Form of
Government, delineated by the mighty hand of the
People ; in which certain first principles, or funda-
mental laws, are established. . The Constitution is
certain. and fixed: it contains the permanent Will of;

the People, and is the supreme Law of the Land ; and
can be revoked or.altered, only, by the: authority:

that made it.” :
- And, if it be asked—What are Legislatures 7—

the answer occurs, in the words of the same very
respectable judge :—¢ Creatures of the Constitutiqns

ruzk. Not a particle of it fhould be fhaken; not a pebble of it fhoudl,
be removed. INNOVATION 18 DANGEROUS—One Encreachment lca&
‘to another; Precedent gives birth to Precedent ; what has beendone
may bs done again ,-—-Tuua, RADICAL PRINCIPLES AKE GRADUALLY
BROKEN 1N vPoN-—apd TEE CONSTITUTION EVENTUALLY DESTROY~..
xp.”’—Sce Judge Patterfon’s charge to the jury—in the cafe of Van.
horne’s léffee v. Dorrance.
In another part of the fame charge, the judge fays---¢ The interpofin
tion of a Jory is, infuch cafe’ (one involving the RIGHTS OF PROFZR.
TY,) ‘“ aconftitutional Guarp upon Pro288TY, and a mceﬂ'ary Carcx

4o LEGISLATIVE AUTHORITY,”



8%

R
«-they owe theiz Existence fo'the Constitution—they:
derive sheir powers from the Constitution : 42 1s ¢hessr
Commission p and therefore, al} their Acts must be
conformable to it ¥—mor else vo1p. The Constitution is.
the work ‘or will of the People thermselves ; in their
" original, sovereign, and unlimited capacity: Law is
the will of the Legislature, i their derfvative capacis
ty.”? : o - -

It is remarked by a writer who has attentively
viewed the subject; and weighed its importance,~
“ That he who obliquely endeavors to render JURIES
useless, is no less criminal than he that would absaa
lutely abolish them : That which doth nv act accord-
ing to its institution, is, as if it were not iu being:
And whoeyer doth without prejudice consider thig
matter, will see, that it is not less pernicious {o deny
Suries the use of those methods of discovering Truth,
which the Law hatk appointed, and so by degrees turn
them into a mere matter of form ; than openly and
avowedly to destroy them. Surely,” continues thig
writer, ¢ such a gradual method of destroying our
native Right, is the most dangerous in its consg-
quences. The safety which our forefathers, ior ma-
ny hundreds of years, enjoyed. under this part of
the law especially, and have transmitted to us, 1s s

* The writer of the celebrated Letters under the fignature of Junie
s, makes a fimilar obfervation, in his dedication of them to the Epg\::-
lith mation.  The Potverof the Legiilature,” faya’he, ¢ i3 LIMITEDw-o
ot only by the Rures or NATURAL JUSTICE, and the WELFARE oF
TR ComMmMmuNiTY,-—but by the ronms and princirres of our parti-
-~ cular CoNsTiTUTION,” |
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dpparent to the meandst capacity, that-whoever shall.
go about o take it away, or give it up, islike to meet
the fate of IsHMARL—?0 have cvery man's hand againsy
ném, because his i3 against every man, Artifices of
this kind- will ruin us more sifently; and so with less
opposition ; and yet as certainly, as mor2 moved ope -
pression ;. This enly is the difference—that one way;;
we should be Slaves immediately, and the other insens
sibly: : but with this further disadvantage, too, that
our Slavery would be the more vnavoidable, and the
faster rivited upon us,~—because it would be under
color of Law.”
- It cannot have escaped the observation of suchy
:mong us, as possess a common share of discern=,
ment, that those who have in the most unequivocal
manner evinced their hostility to Fury-Trial, are
the same sort of men that manifest an unjust and
illiberal antipathy to the Profession of the Law,  We
have seen the same description of characters---so zeal-
ous for abolishing the one, equally desirous of proa
scribing the other.—-Let us, hoquer; take a transient. ;
view of the primary causes to which we may trace.
this preposterous dislike to persons of znowledge and
A7/l in the Laws, which so incessantly haunts the
tmaginations of some people; and they will be found
to have their origin—as Sir Matthew Hale has told
us—in Ignorance, Jealousy and Envy,

Originally, the justices (or presiding judges* of

¢ It is ot eafy to comprehend, precifely, the ancient conftru@ion of
the Eng'ifh county-courts &e. snd the meafure of judicial powers al- .
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the courts) in England, would not permit either the-
plaintiff or the demandant, the defendant or the te-
~ ment, te make an Attorney, in any action, suit or bill,
in any of the numerous petty judicatories ol the
country——whether these were of record or otherwise;
becausec the words of the writ commanded the de-
jendan: to appear, &c--and that this was always

lotted to the members, refpeively, compefing thofe judicatories. In
the County, Hundred, ot Barony-Court (all having, apparently, ths
fame mcafire of jurifdiGtion, within their rcfpc&ive diftri&s,) the Sui-
tors wwere, in fa®, the Jubpcrs; and, more cipecially, after the Earl,
the Bifhop, and the Baron, difcontinued rueir attendance. Thusthe

Suitors, who werc the parEs (or peers) of the court, wnited in theme
fcives, exclufively, the charadters of both Junces and Jury: for they
cxercifed the funions of hoth ; independently of any co-ordinate tri-
bunal, holding the ftation of Jubces or Law. It doesnot however
appear, that the number of thefe rrezuoLD-JUb5ES Was determinate,
in ordinarf cafes that came within their jurifdiction 3 which werse, for
the moft vart, of a very trivial nature : But, when a fuit was brought
béfore the county-court, by JusTicrzs,--it wasthen to be regularly tri.

¢d by a Jorv, compofed of 12 good and lawful men.

" Befides thofe minor tribumals, the Sgerire’s Toury and the CourT-
Lret bad, formerly, criminacL jurifdiction within their feveral pres
cin@s or libertics;--thofe who were bound to attend them, being oblig-
éd to prefent, by Jury, all crimes therein. But the bufinefs of both
thefe courts has fallen into the QuarTER-SESSI0NS,

* T'he Frecholders of the county are in fact the Jupces in the Countye
court, and the theriff is the Minifterial-officer. But originally---efpecially
before the mﬂ::tunun of tthe ]u{llccs in Eyre and the eftablithment of the

Common PleyiSRBiMiahh.--the County-court was a tribunal of great
diginty; inafmu h as ﬁBlﬂlOE and the Barl, with the principal men of
the county, fat and prefided therein, te adminifter juftice. When the Bifhe
ap, however, was prohibited and the Earl ceafed to attend it, its original

importance greatly declined ; Ite judicial power hecoming sourry veit-
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thken, by them, to be in p:;aj)fr persons¥—-But these
inferior courts were afterwards deprived, by parlia
ment, of the power which they exercised of prohibit-
ing suitors, therein, substituting in their stead such

ed in the hands of ignorant judges; and its proceedings-~as well as thofe
of the hundred-courts and courts-baron, being removable, into the
king’s fuperior conrtse--occafioned the difufe of bringing a&ions in

any of -then.

* Though it is faid that, by the common law-~before the appoint-
ment of juftices in eyre by Hen. Il (and, confequently, hefore the in.
ftitution of the court of common pleas,---the parties in a real aflion
were obliged to appear PErsoNALLY before the court; yet GrANvILLR
tells us, that a Fine might at all times have been levied by ATTorNz Y.
. It is well known to perfons converfant in the law, that a Fine-.by
which is meant, in this place, a compofition of a fuit (whether actual
or feigned) for eftablithing the title to real property--became, about the

middle of the twelfth century, the general mode of transferring Landsg
{o 25 to fecure the rossessioN and cvinée the TiTLe of the purchafers

and that this was fubft:tuted inlieu of a charter of feoffment accompa-
nied by livery of feizin, which, by the ancient common law, had be.
fore Leen the ufual mede of conveying and affuring the title to lands.
A Fine might oricginaLry have been levied in the court-barcn, hun.
dred, or county-ceurt; as they were, befides, in the courtsat Weftmis
nifter ; But from the time of inftituting the jultices in eyre, Fines were
ufually levied before them, in their circuitsy by reafon of the pre-emi-
nence of their court over the county-courts. And this civcum{tanre be-
~ came, very carly, a principal caufe of thefe inferior judicatories lofing
one of the great obje®s, wherein they exercifed a 3udxcml authorityme.
their jarifdiction .to hold pleas of Land; _' l'...fj{. Sl .
conftrained--by a confcionfnefs of their INCAFRETTY t0 o condu&, by
them{elves, matters of any intricacy or confiderable § lmportanccmto ad
mit the afliftance of ATTORNIEY, in carrying onthe proccl“s of ll:vymg
2 FiNg,

'P

"
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Attornies as they chose; for the management of their
causes. The statute of Merton, ch. 10. made the
20th of Hen. III. (4. D. 1236) enactec—that every
freeman who owed suit to the cﬁounty', tithing, hun.
dred or wapentake, or to a court-barcn, might muke
an Attorney to do his suit for him. - The stat. 6. Edw.
_ L. ch. 8. enacted in 1278, also instituted Attornies in -
“the county-courts:¥* And the stat. of Westminster 2.
ch. 10. made the 13th of the same king (4. .D. 1285)
permitted any person to make a general Attorney, to
sue in all pleas during the circuit of the ‘justices in

Eyre. |
It should be noticed, however, that the * justices™
~-mentioned above-~—were not justices of the peace.

* The Cougty-cnurfs, in England, are very different in their cons
ftrudlion, powers, and jurifdi®ion, from the County-courts in this
State. There, the County-court “is no court of rccord, but onya
Court-baron’---[See Greenwood's Curia CoMiTATUS REDIVIVA.]
« Therefore,” fuys the fame book, ¢ neither pleas holden in this court by
PrainT, nor p.eas holden by writ of JusTicies,are taken as mattersof
record 3 for thofe pleas are holden by reafon of the court, which the
fheriff hoideth by virtue of his office:™ And Dalton, in his officc of
fheriffs, informs us--that this court wasordained for the fheriff to hold
plea there, (in his particular county,) for particular or private matters-»
under 4o fhillings, between party and party. |

But in Peanfyivania, we have County-courts, for the trial of civil
caufts, called Courts of Common Prras. ‘Thefe tribunals are courts
of record; unhﬂtg:& Jn their jurifdiction, asto the value in controver-
{y; and they refemble, in their main conftitution, the Englith court of
the fame denomination. This Jaft 13, however, one ftaticnary court,
cltablithed in Weftminifter; in.confequence of the provifionin the y1th
chapter of the MaagNA Cunarta of king. Johni--that Common Pleas
fhould not follow ths royal court, but thould be held in fome certain

place,
N
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T'hese where not instituted till the year 1327; when
the duty assigned to the office was merclh that of
keeping she peace; and chief-justice Zolt observed,
that he knew not whether they were any thing moré,
at first, than high-constahles—"They had no power as
judges,¥ till the year 1361; and their jurisdiction is

-3

almost wholly confined, in England, to matters cf a
o

criminal nature. They have cognizance of disputes,
in civil cases, where the value in controversy is very
small indeed, anrd only of certain specified kinds: But

* When Juftices of the Peace were firlt invefted with certain judicial
powers, it was pruvided--thﬁt one lord, and three or four of the moft
“worthy men in the county, with fome learned in the Law, fhould be
made Juflices in every county---This was by ftat. 34 Edw. IfL. ¢h. 1.
And 29 years afterwards, the flat. 13 Rich. II. ch. 7. dire@s, that they
be of the moft fuflicient kaights, efquires, and genticn.iis, of the Law.
But nearly 350 yearsbefore the office of Juftice of the peace wad efe
tablithed in England, the people of that country were feufible of the ftnw
propricty of conferring offices in the law on men ignorant of the jaw ¢
for, in theé 53d chapter of king John’s Gaear CuarTeR, that prince
shus engaged tohis fubjedts—% We will not make any Julticidries, Cosi-
ftables, Sheriffs- or Bailifis, but what are knowing in the law and are
duly - difpiofed to obferve it.”"--Ali thefe poffcffed, in different modes and
degrees, either jadicial or executive powers, or both, 1n'the Law. Even
the « Conitables,”” at that early period, were the Confervators or War-
dens of the peace alluded to by lord Holt; and after the inftitution of the
oifice of rETrY Cdnftable, by the ftat. of Winchefter in 1285, the for..
mer Conftables (who were, in fad, a sorT of Juftices of the Peace,
with certain powers in criminal matters,-~until the iftitution of the of-
fice of Juftices of the Peace under that de’nurﬁiﬁﬂaﬁon, in the reign of
Edw. 1L} were cal'ed nion Conflables. 'The High Conftahle--or Con-
fervator of .the Peace for the HuNDRED--was an officer at common law,
1 aid of the Shdﬂﬁ', who is Confurvator of the Peace for the wholé
CounTy; The Petty Conftable was appui.nt;:'d- to affift the High Contta-
, ble in the Hundred.



