Praxy Ix

Mich. 9 Jac. Regis.

In Communs Bango.

Henry Peytocs Cafe.

1. ury Peytoe brought Ejellione firme. againt Rolert
:.g:g::]l. }73.% L L Chitry and Agnes his Wife, and Alige %_%rlzyjbire, ofa
221311: nr.  Houfe and a Garden in Godaliring in the County of Sursy,
$od%149-  on a Demife made by Aun’ Hook, 7 Aprilis 8 Fuc. for g
Years, and that the Defendants the 1o Day of 4pril inthe
fame Year cjefted him, §r. And the Defendants pleaded,
That after the Trefpafs and EjeCtment, f. 10 Mait aimo$
fupraditlo " apud Godalining pred’ talis inter Robertum @
prefat’ Henricum, tam de tranfgreffione & ejellione pred
quan de omuibus aliis querelis, debitis, & debatis inter o5
ante tunc babit’ fatlis, five perpetratis, &c. habebatur on.
cordia ; that in Satisfaltion of them the faid Rolers oneof
the Defendants fhould pay to the Plaintiff 6 /. 10 5. atthe
Fealt of S. Michael the Archangel.then next following ; aad
that for the true Paym. thereof he fhould become boundina
(4) Boud of 131 and pleaded the Performance theredf
and the Receipt of the faid Sum at the faid Feaft accord
ingly ; and thereupon the Plaintiff demurred in Law; anfi
this Cafe was argued at the Bar by the Serjeants; and i
was objefted, That this AQion of Ejeffione firme is o
E”Z 2 Brownl. ¢he Realty, and therein the Poffeffion fhall be recovered by
Ly. 216.pl.40. Habere facias poffeffionem, and thereby the Poffetfion and
(.) Doérin.  Inheritance fhall be revefted in the Leffor ; and the Enty
B szc ;. of the Plaintiff pending the Writ fhall (5) abate bis Wit
Ci B 'gig_' as it is adjudged in 6 Eliz. Dyer 226, for in this A&ion'thﬂ
= Rol.Rep.181. Term is to be recovered. So in Ejeffione firme, (c) ancient
ilﬂ\‘ldfl"‘f ;z;, Demefne is a good Plea, as it is adjudged in Alden's Cafe1#

0,133, the 5 Part of wy Repi frcsia, becaule it tatics of the Rezxtnyd‘

{#) Raym. 203.
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din A& :
‘glrllat::l eeit;? ‘Xciggsel:mng the (2) Realty, altho’ it b
ed( 11 H 7.13.0 ls'Ir‘xoPl?ai and therefore it i C!:)uta(a)SC
Teffoe for Yca.r h 3. .A hat in an Afion of Wuﬂxs adjudg- » Brownl, ; b-
is mist With the, &D CCOrd executed is 1o Pl aie agamﬁ 15) 6 Co ;;Zg.
Alfo th by calty 5 pari ratioue in ~ca, becaufe it [3"- Accord. 13,
o they rely’d much upon two Rul ¢ in Ejcttione firme Poftea 73, b,
7 E. 6. between Andrew and B ules put in the Cafe i - 2 Brownl, 128
in all Cafes wh ) oughey, Dye. e in 129. )
vered In Da o mth“ng bus (c) Af;lengsr 75 one, that Cro. El. 357.
thereof 1s a T:dg fifl’ there a Concord with i:: t}gbe TCCO- () Dy.75.p1
aiguid 5 ea 5 but in this Cafe of Ejet; Xection Dﬂf%f'? i
guid amplins & magis di Sectione firme, ® Brownl 9.
Demage, . the (4) Term Aignum fhall be recovered e, * Sk 3.
Tn all A&ions ground : The other Rule th an
. ed there put
tacy, Mainvenance, andu ]099. Wrong, as Trefpafs, gﬁn’ % (4) Cr. Car.ge,
tainty is demanded, nor toﬂil)ﬂfmodz, where nothing in é?z Oﬂga 78. 5.
Concord i ! e recovered er- 7 0 1052,
br%?x?}:t {!osr athg°°§ Plea; but in this éa?}cltt(}f) Dan:xage.s, re) Dy.y5 pl
and Tand demi?ed titlcloxcrery of the Poffeffion o fet{;&gn P 6 Co_-44,%_17.
ifth . .ertam. But i oule
l})lme;gg&clga‘:fen&;ng the Writ, :}:g:gsaéx:: dtc.d’ That
: \ ing fhall be r is a good
in an Aétio be recovered b
ettt ¢ Almtil 0(1; e\ggﬂe againft Leflee foru;(g::n?ge;: So
feants, what ion was made arguendo am in the (f) (f) 1 Rol.26
bound o deli ould be the Reafon wh hongﬁ the Ser- ,072- 44 art
(o) the Oble' iver g Horfe, €56, ot to do y when a Man is ofti. i 17,
o other vall“lgoglcanT t by Accord betwixt t:]l:gnmllgteral A8,
shere he isab: dhmg in Satisfaltion thcrc,o ive Money () Co
Horfe, ot an he to pay Money, there he as well as 2iz.b.
And et y other valuable Thing in Sati fe&? 2y give an | pica79.a.
the Accord L was unanimoufly refolved f:ra o ‘}Ec‘e"f- 0l455,456.
ASions whi in this (4) Cafe was a good tof’ cur’, that ()
which fuppofe ‘th good Plea: For in al oltrin,
nus, (where Capras and é’xwrong "t be done (i) vi & ao;‘ I plon £
appears in 40 F. 1gent lie at the Com. L - 2R01-265,257‘
Dlps o . 3.25.4, 35}1, 6. . Law, as ol.Repr8s,
; olgdv.p 1Com. in the Lord Berkley’s (;6 & b. 22 E. 4. 11. b 13”33"{ 133,
ment {.:":i] fOTﬁle Redemption of hisﬂ{gﬁ)dt h?e Accord is a 7% ‘3? };;8'
, 10 that Men d : y from Imprifon- G J; 1%
the C may do their Bufinefs rom imprilen- G gy, 4,
of Ei:glrxz?wealth.‘ And it was Obfc:vsc,dwt}}lxkh is good for (i)) x%rétgr.)l
fofs, as a firme includes in it felf an Ak at this Action 3¢ .
Conclu{iol:mpsgl;shgy“;h.e Cff’mmencemem, :h:;o?gggv(k) g-, "}‘;f: ?k?lé‘f”gl 152,
e tit ; for this Writ begins &7 ¥, and the - 622,
M:mnc;'2 {,i:gcgiﬂi%r:{{;’{? 4 %ﬁ:% ”5’;?4’ ?ofzzgégz fnﬁnfifrﬁfe
of Bjectione v rit of Tre pafs : the B. elike
p e m ,o@mre 1 &6 -2 OdY of the Wri
travee, 86 w1 & armis win e
777€ﬂ3l4;gj;;; }nd fhe ;V“t f’f the Trefzpz”{?s ?ie{%f’g” 8. in-
tion in the %é’gzt,.b (1) intravit, &¢. an i Uu(ixre it
inde eiecit : jeltione firme is, Et.i all the Addi- ()E.NBSsL;
¢ 5ﬂf§f‘;t : The Conclufion of both izs}bﬁzfz a firma fua B L
it ad grave Aainuuii ; And ihfglgfoizomzhm
the

Trefpafs
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Peytoe’s Cafe. PArTIX,
Trefpafs is a great Part of the A&ion of Ejeitione firm,
and the Trefpafs and Ejeftment are {o woven and mixt to-
gether, that they can’t be fevered. And without Queftiog
XD refzafs Accord is a good Plea, and by Confequence
in (D) Eieftwie firmme: And the Entryinan Ejettione frine
is, T jluro tranfz’ S cjectims firme And in ¢ H. 4. 6.5,
it is held, That by Force of the A& of 4 E. 3. cat.6. (1)
which gives an Action of Trefpafi de bonis afj ortates in virg
teftatorss, That the (#) Exccutors thall have Ejctfione firmg
of Ejeétment i wita teﬁator{s, becaufe that is an Adtion
of Trefpafs. Andin 44 E.3. 22. the A&tion of Ejelt firm’
is called Adtion of (¢) Tiefpafs. Andin * 6 R. 2. Fjelione

firme ». that it is an Acticn of Trefpafs in its Nature:

Tria. »6 H.6. Rot.2y. coram Rege, In an Appeat of (f) Mai.
Fem, the Writ is felonice, yet for as much as it includes
Treff oft, Accord is adjudged to be a guod Plea. And it was
alfo refolved, that in g) Rewvifbmnent of Ward, Accordisa
good Plea: becaufe in the A&ion at the Com. Law Procefs
of Outlawry lay ;5 and fo upon the Stat. of W.2.¢. 55, And
theretore it appeats, tlat this Cafe is not like an A&ion of
Wafte againft Leflee for Years, nor to the Writ of (b) Qus-
re ejecit wnfraterin’, which is, Quare ei deforcear, 8c. and
without w7 & aramis: And yet, foras much as in thefealfo
but 2 Chattel fhall be recovered, Accord is a good Ples,
And therefore as to the Cafe of Aétion of Wafle, in (7) 11 A,
-.13.L. It was anfwered that the Cafe isill printed ; for 1.
If ic had been really adjudged in 11 H. 7. the fame Cale
would never have been argued again by the Serjeants and
Judgesin13 H.7. 2. And in (k) 16 H.y. Garr. 97. in Fitn,
it was held, that in an Action of (/) Wafte, againft Leffee for
Years, Accord isa good Plea ; which the fame Judges would
not have done, if they themfelves had adjudged the fame
Cafe to the contrary in fo fhott Time before, Alfo diligent
S:arch by the Prothonotaries has been made for the Record
of the f2id Cafe of 11 H. 7. and none can be found. And in
Hiil. 6 E.6. reported by Serjeant Bendloes it was held ger
totci cvriamn 12 C. B. Thet in an Altion of () Waftes-
gainft Leflee for Years, Accord is a good Plea. And it was
refolved, thar the faid Rule in 9 . 6. was confonant to
Law, f¢. That where pothing but Amends is to be recovered
in Damages, there an Accord is 2 good Plea, but that doth
not impugn, That altho’ a Chattel real or perfonal is alfo 0
be recovered, that Accord fhall be no Plea ; for in Detenned
(#) Chartersconcerning theFrechold and Inheritance of Land,
the Charters themfelves fhall be recovered, and yet in fuch
Cafe Accord is a geod Plea, 25 it isheld in 4 E.4.23.)
The fame Law of Derinne of an Horfe, or other per
fonal Goods: And the other Rule is alfo true, bu!;
. 2

1
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‘g,s to the firft, it does not imply the Negative 5 for where

Certainty is to be recovered, Accord alfo is a good Plea, as

in the Cafe of (2) Detinue of Charters: In an A&ion of (9) (4) Anteass b,

Debt on a Leafe for Years, there is a certain Demand, and (4) Br. Accord

yet Accord is a good Plea, as itis held in 47 E. 3.24.4. 5. » Brownl. 1 z

¥ 10 H.7. 24 4. 2 R.3.Det 100. - 132
And in this Cafe, to fatisfy the faid Queftion moved a-

mongft the Serjeants, a Difference was taken between 2

Condition in 2 Deed to do a (¢) collateral A&, as to be () 1 Rol. 455;

bound in a Statute to make a Feoffment, to yield a true ffg- L par:

Account & fimilia, for there Accord with Execution for uicarg. o0

Money or other Thing, is no Satisfaltion to fave the For- 1 Rol.Rep.2g6,

feiture of the Condition, for the Contraét being made by E‘V-E] .

Writing to d2 fuch collateral A&, can’t without writing in . 45';'.6”93'

fuch Cafe be altered, as it is held in 12 E. 4. 23. 4. 5. 9 H. ;Bém.us,;,,,g,-

704 4 H.8. Dyer 1. &c. But when the Condition in 2 ;‘_’-IUI- 1i2,b,

Deed by the original Contralt of the Parties is to pay ‘::;;Lu,s.b.

Money, there by Accord amongft the Parties, any other iiob. 178,

Thing may be given in Satisfation of the Money ; for as Palmer s50.

the Philofopher faith, (4) Nummnus eft meafura veram com- (4) 2 Brown),

mutandarum, which agrees with a Rule in Law, Res per 131,

pecuniam effimarur, § non pecunia per wes, and in this 3 Bulltr 149,

Senfe it is true quod pecunie obediunt omnic : But fo is not

any other thing, and it is not material, whether the Money

mentioned in the Condition be a collateral Sum, or be Par-

cel of the Bond or not ;-for if 2 Man be bound by Bond in

200 (¢) Quarters of Wheat, upon Condition to pay 20/ (2) 1 Pol. 456,

the Obligor may by Accord betwixt them, give him an )

Horle, or a gold Ring, &c. in Satisfaltion of the Money,

dltho’ the Money in fuch Cafe is collateral to the Bond : And

therefore if 2 Man (f) enfeoffs another by Deed, upon (1) Ral. 446

Condition that the Feoffor fhall pay a Sum of Money, &,

the Feoffor may by Accord betwixt them give the Feoffee

a Horfe, or 2 gold Ring, &e¢. in Satisfaltion ; and yet the

Money in fuch Cafe is (g) collateral having Regard tothe Land, (g) Co. Lit,

for if Tender be made and Refufal, he fhall never pay the =073

Money, Ergo it is a meer Collateral, quia reprobata pecn-

wa in boc cafts liberat folvenremes and therewith agrees Lit.

cap. Conditions, 79.b. So if a Man by Bond be bound in

100(h) Quarters of Wheat, upon Condition to pay 50 Quar- (s co, Lir,

ters, he can’c give Money or other Thing in Satisfadlion z07.3,

thereof, becaufe the Contrat originally was not for Meney, ! Rol. 456,

but for a coliateral Thing: And in fuch Cafe if the Obligor :

tenders it at the Day, and the other refufc he fhall plead () 1 Rol. 4%

it, without faying it is  7) yet ready, becaufe Corn is bonuun go. Lit.207. 3.

oriturnmy and it is a Charge to the Obliger to keep al; é Dgf{z;l"i;gf

’
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Peytoe’s Cafe. ParTIY,

and {o it was held in 28 H. 8. in the Com. Pleas, as Coppel
has reported. So if 2 Man be bound in a Stat. Recognifance,
or Bond 5 and afterwards a Defeafance is made to Pay a
lefs Sum, now this Sum in the Defeafance is collateral ;
and therefore if the Obligor () tenders it at the Day, and
it is refufed, the Obligee lofes it for ever, as it is held in (3)
33 H.6.2. 4. . and yet in fuch Cafe the Obligor by Accord.
betwixt them, may give an Horfe, &¢. in SatisfaGion of the
Money in the Defeafance, for the Contraét was otiginally
for Money. But if 2 Man by Contra&t, or Affumpyfir (with-
out (c) Deed) be to deliver an Horfe, or to build an Houfe,
or to do any other collateral Thing, there Money may be
paid by Accord in Satisfaction of fuch Contra&t: For asa
Contra& upon Confideration may commence by Word, fo
by Agreement by Word for any valuable Confideration, it
may be diffolved ; and fo you will better underftand the
Reafon of your Books, in12 H. 4.23.4.5. 33 H.6.2.4.),
22 H.6.58. yE. 4. 4. b. 20E. g. 1. b. 13 H. 9. 4. b. 9H. 74,
18.4.16 H.7.15.0. 4 H.8. Dyer1. 9 H.8.12. 22 E.3. 5.4,
26 E.3. Annnity 45. But it was refolved that a Right or
Title of () Freehold can’t be barr'd by any Accord with
collateral Satisfa@tion, sltho’ the Satisfaction is of as higha
Nature as the Right or Freehold, as appears in Vernon's
Cafe in the 4 Part of my Reporesf. 1.a.b. Long 5 E .12,
& 1 Mar. Dyer o1.

And every Accord ought to be full, (¢) perfec and com-

. pleat: for it divers Things are to be performed by the Ac-

cord, the Performance of Part is not fufficient, but all ought
to be performed, and therewith agree 17 £, 4.2. 2. 6 K. 3.
10, 4. Plow. Com. 5. a. Alfo if the Thing be to be petform-
ed at 2 Day to come, Tender and Refufal is not fufficient
without aftual Satisfaltion and Acceptance.

And Accords are favoured in Law, becaufe FEwpedit
Reipublice ut fit (f, finis litinm : Et concordia parve res
crefeunt, diftordia maxime dilabumur. Vide 30 F. 3.4. 22
E. 4.25. The Bifhop of Bath’s Cafe. 11 R. ». barr 243. 16
E. 4 11.19 Eliz. Dyer 556. And in a Writ of Covenant
for want of Reparations altho’ the Action is founded ona
Deed, yet it is mixt with Wrong, for which Damages fhall
be recovered, it was adjudged Pafeh. 3 Fac. Rot. 1033, be-
tween Fden (g )and Blzke, that Accord with Satisfaction
was a good Plea in Bar. ‘

And it was refolved in the Cafe at Bar, that the Accord
and Satisfaltion by one fhould difcharge all the Ejectors and
Trefpaflors.Vide 13 E.4.1.5.35 H.6.6.a.b. ¢ H.7. () 26 I.6,
Barr F. And that of ancient Time the Term was recoverdin
Ejeft firuit as appearsby Brall.lib.g. ¢.56.f z2o.intralf do
Affifa nove diffeifing Dik ef fupra qualiy’ quis rcﬁz'tzm;ang;

g h werh
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fuerit ejectus de liliero tenemento fuo. Nuine dicendum oft fi
quis ejiciarur de ufufruttn, vel ufu & babitatione alicujus
fenementi quiod tenuit qd terminim annorum,ante ter minyne
fue: And there againft the Leffor he faith that the Lef
e fhall have a Writ de Conventione, againft his Vendee he
fhall have a Duare jecit infra teyminum, and as well a-
gainft the Leffor as verfus extraneum Ejettione firme : And
there 4 little after he faith, Noz magis poteris aliquis firma-
viun ejicere de firma fua, jgzgam _tenentem akiquen de li-
bero tenemento fuo, & unde fi ille ejecerit qui tradidic feifi-
wn, i. poffeffionem, refliruar cum damnis : Si autem alius
quam qu1 tradidit ejecerit, Ji boc cum anthoritate & volun-
te tradentis 5 wtevque tenerur hoc judicio, unus proprer fac-
wmalius proper aurhoritatem.Si autem [ine voluntate, tunc
wetnr ejellor utrigs tam Dow. proprietatis quatm fruario,
mmario per iftud breve, Dohmino proprietatis per Affifam
we diffeifine, & nnus rehabeas terminum cum damnis, &
s liverum tenementum funi fine dammnis, By which it
ppears how the Law was taken in the Reign of . 3. in
hich Time Bralton wrote. 1In 3 E. 1. Quare ejecit infra
ermingm 4. it was adjudged, That the Plaintiff in that
ftion fhould recover his Term and Damages: And the
¢ Judgments are given in 18 F. 2. and 20 E. 2. /bid. p,

¥ 6. which agree with Braélon, and with him F. N. 3. (4) F. N. B,
i) 197. Andin 38 A p. 9. and 12 H. 4. 10.b. in Ejeltione *91- &
ufadie the Term fhall be recovered, pari ratione in Ejec-

oie firn. Vide 44 E. 3. 22, in Oyer and Terminer. And it

heldin 11 H. 6. 6. 4. that altho’ the Term incurs pend-
g the Writ of Ejelt firme’ the Writ fhall abate, 7 H. 4. 16,

2H.6.8. 43 H.6. 42, 38 H.6.27. 1 E. 4.6.21 E. 4. 30. &

3H.1.21. that the Term fhall be recovered in Eject’ firus'

14 H.y. in Ejet’ firm’ brought againft a Stranger in

¢ Com. Pleas, the Plaintiff had Judgment to recover his

em, and thereupon the Defendant brought a Writ of Er-

f,and the Judgment was affirmed, and Execution award-

to the Plaintiff. And in Anno 17 H.8. fuch Judgment

Sg}ven in the Commor}l1 PI:EI:}S, that dthe Plaintiff in Eie;-

i firm’ fhould recover his Term and Damages, as Fitzh. gy, gieq;
lice reports in his N, B. 220. b. and the Book in 6 R. 2, ﬁr:\a?.e Hions
i firm’ is ill reported, for it feems that the Court Antea 7. 2.
wdonly to the Saying of Belknap,that if the Leffce be

ﬁedby the Leffor, that he might recover his Termina

o Cov'ne : And afterwardsinthe fameCafePelknat faith,

tat the Com., Law, if the Leflce be oufted bya Stranger

8 firn lies, and to what purpofe was this Writ inflituted,if

tebythe Term fhall not he recover’d,for he fhall notrecover

wgesbut for the Ejeétm. only. Vide 12 H. 6.56.371.H.6.8.

M itwas refolv’d, in a Writ of Quare ejecit infra termin’, * Brownl, 128,
idisagoodPlea. Afterw'ds in the principalCale Judgm.was ea 28. b,

given



given againft the Pl. Nozz Reader, the beft and moft ey,

() Do&.pl.1g. (¢) Form of pleading of an Accord, is to pléad it by Wayof
Satisfattion, -and not by Way of Accord; for if he pley,

it by Way of Accord, he ought to plead the precife Exe,

tion thereof in the Whole, and if he fails of any Part they,

of, his Plea is infufficient; but by Way of Satisfation,

{hall plead no more, than the Defendant paid the Plaipg

61. 10s. in full Satisfaction of the fame A&tion, which f,

Plaintiff received, &¢. Judgment if A&tion2 And thyj

“well approved by the Book in 19 H.6.29 4. in a Writyf

(8) Dotx.p) 16, (B) Forger of falfe Deeds; Markbam Serjeant for the D
Fuz Bar25.  fendant, by Proteflation thathe did not forge, for Plea fan,
Br.Darz2.  hae the Defendant gave the Plaintiff 2 Gallon of Winejy
Satisfaction of the A&ion, which Gallon of Wine the Play,

tiff accepted, &¢. Judgment if AQion? and there Firt.

Jfrze Serjeant of Counfel with the Plaintiff] It isnoPle,

unlefs you fay, that there wasan Accord betwist the Pl

tff and Defendant, §&5¢. Newrorz the Chief Juftice who

gave the Rule in the Cafe, It is the beft Pleading as Mark

hair has pleaded in my Opinion, and fubftantial enough; fx

if he has given the Plaintiff a Gallon of Wine for the fms

"Frefpafs, which the Plaintiff has received, what wouldyn

“then? &, And afterwards Forteftue denied the Receptof

S * the Gallon of Wine in Satisfatlion of that Trefpafs.

- Peytoe’s Cafe. PArr Iy




PART IX- 8 x'

Mich. 9 Jacobi.

Agnes Gore’s Cafe,

BEFORE Fleming Chief Juftice, and Tanfield Chief Jenk. Cene.
Baron, Juflices of Aflife, this Cife thpened in their 290.
Weftern Circuit. Agnes the Dauglter -of- Roper married
one Gore, Gore fell fick, Roper the Father in good Will to
the faid Gore his Son in Law, went to ohe Dottor Gray a
Phyfician for his Advice, who made 4 Receipt direfted to
onc Martin his Apothecary, foran EleGuary to be made,
which the faid Martin did, and fent it to the faid Gore,
Agnes the Wife of Gore fecretly mixed Ratsbane with the
Eletuary, to the Intent therewith to poifon her Husband,
and afterward 18 Muii fhe gave Part otP itto her Husband,
who cat thereof and immediately became grievous fick ¢
The fame Day Roper the Father eat of it, and immediate-
yalfo became fick, 19 Mair C. eat Part of it, and he like-
wife fell fick ; but they all recovered and yet are alive,
The faid Roper obferving the Operation of the faid Ele-
ary, carried the faid Box with the faid Ele&uary 21
a1 t0 the faid Gray the Phyfician, and informed him of
hefrid Accidents, who fent for the faid Martin the Apo-
tiecary, and asked him if he had made the faid EleGuary
cording to his Dire@tion, who anfwered that he had,
nall Things but in one, which he had net in his Shop,
Ut put in anocher Thing of the fame Operation, which
the faid Dr. Grey well approved of 5 Whereupon Mar-
s the Apothecary, faid, To the End you may know
hat I‘ have not put any Thing in ir, which I my
U will not eat, I will before you eat Part of it
ind thereupon  Martin took the Box, and wit?{ 13}3
nife
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Knife mingled and ftirred together the faid EleGtuary, gf
took and eart part of it of which he died the 224 Day of Jiy
following, The Queftion was, if upan all this Matter gy
had commirred Murder.And this Cafe was delivered in iy,
ting toall the Judges of Ewgl. to have their Opinions in the
Cafe. And the Doubt was, Becaufe Afartin himfelf of b
own Head, without Incitationor Procurement of any, ngt
only eat of the {:1d EleGtuary, but he himfelf mingled ard
ftirred it together, which mixing and ttirring had foincor
porated the Poifou with the Elettuary,that it made theOp
raticn more forcible than the Mixture which the faid Ay
had made; for notwithftanding the Mixture which Brues
had made, thofc who eat of ir were fick, but yet live, b
the Mixture which Afertiiz has made by mingling and fir
ring of it with his Knife, made the Operation of the Poifn
more forcible, and wasthe Occafion of his Death. And{f
this Circumftance would make a Difference between thi;
Cafe and Saunder’s Cafe in Plo. Coinz. 47 4. was the Queftio,
And it was refolved by all the Judges that the faid
was guiity of the () Murder of the {aid Marrin, forthe
Law conjoins the murderous Intention of 4g#es in putting
the Poifon into the Eleuary to kill her Husband, with t
Event which thence enfued ; /. the Death of the faid Mar
#in2, for the putting of the Poifon into the Electuary s the
Occafion and Caule ; and the poifoning and Dcath of the
faid Martin is the Event, guia eventus eft qui ex coufnfe
quiiis, & dicuntur Eventus quia ex canfis eveninnt, ml
the Stirring of the ElcCtuary by Martin with his Kaif
without the putting in of the Poifon by Agues could mt
have been the Caufe of his Death.
. And it wasalfo refolved, That if A puts Poifon intos
Pot of Wine, &7c. to the Intent te Poifon B. and fetsitins
Place where he fuppofes B. wiil come and drink of it, af

by (5) Accident'C. (to whom 4. has no Malice) comes, and]

of his own Head takes the Pot and drinks of it, of whid
Poifon he dies, it is Murder in 4. for the Taw couplesthe

E |

Event with the Intention, and the End with the Cauf:
And in the fame Cafe if C. thinking that Sugar isin e
Wine, ftirs it with a Knife, and drinks of it, it will not alef
the Cafe ; for the King by reafon of the Putting in ofthe
Poifon with a murderous Intent, has loft a (¢) Subjedt;
therefore in Law he who fo put in the Poifon with an!
and felonious Intent, fhall anfiver fer it. Bat if onc p¥
parcs Rawsbane to kill (4) Rats and Mice, or other Ver
mine, and leaves it in certain Places to that Purpofe, ®
with no ill Intent, and one finding it eats of it, 18
not Felony, becaufe he who prepares the Poifon hasm
ill or felonious Intent; but when one prepares B
fon, with a felonious Intent to kili (¢) any reafonable C“i

it
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wre,whatfoever reafonable Creature is thetebykilled,he who
tas the ill and felonious Intent fhall be punifhed for it, for
s as great ah Offender, as if his Intent againft the other
Pesfon had taken Effe@ And if the Law fhould not be
fuch, this horrible and heinous Offence would be unpunifh-

o, which would be mifchievous, and a great Defeét in the |

Law,

M % Trin.

5
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Part I,

Trin. 6 Jac. Reg. Rot. 1611,

Conny’s Cafe.

Caizmbr'BArthol' Colpit fummon’ fuit ad refpondend Joh'
Crang; de pl'ito quare cepit averia ipfius oh”
& ea injufte detinuit contr’ vad’ & pleg’, &c. Et unde idem
Jo per Tho' Gunton attorn’ fuum querit’, qd pred’ Barthol,
19 die O&’ an’ regni Domini Reg’nunc 5. apud Tidde fandi
Egidii, in quodam clauf. ibid’ continen’ in fc 2 act’ paftur)
cepit averia, viz, 3 Juvencas, voc’ @feers, ipfius Joh' &e
injufte detinuit contra vad’ & pleg’ quoufque, &c.unde dic,
quod deteriorat’ eft & dampnum haber ad valenc’ 20l Et
inde produc’ fet, &c. Et pred’ Barthol’ per Will' Davye
attorn’ fuum ven' & defend’ vim & injur’ quando, &c. Etut
ball'ius Joh’ Welby armig’ bene cogn’ caption’ averior’ prad
in przd’ loco in quo, &c. Et jufte, &c. quia dic’, qd' id’ locs
in quo fupponit’ caption’ averior’ przed fieri continet, &prad
tempore quo fupponitur caption’ averior’ illor’ fieri, contine:
bat in fe pred’ 2 acr’ paftur’ cum pertin’ in Tidde fancti E%l-
dii fg&d’, jacen’ ibidem in quodam campo voc’ Southgrit
field juxta terras nuper Rich’ Welby generof. quond’ Rich
Delaland ex parte boreal’,& le Jaivhland ex partc occidentt
li, quodq; quidam Hen’ Conny ar, ante prad’ tempus Qi
&c. fuit leifit’ de pred’ 2 act’ paftur’ cum pertin’ in quibss
&c. in dominico fgo ut de feodo, & eafd’ 2 acr’ paftur’ an
pertin’ tenuit de quodam Willielmo Stermin ar’ ut @
maner’ fuo de Richerds cum pertin’ in Tidde fanft
Egidii pradi®, per fidelitat® & redditum trefdecim &
nariorum fingulis annis, ad foftum Sanét’ Mich’ Arch'fk
vend, necnon per ferviciom faciend’ feClam ad cur’ il
Will'mi Stermin manerii fui predih, de tribus fcptxmar;j:
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intres feptimanas, faper ratiopabilem fummonition’, apud
menerium illud annuatim tenend’, de quibus ferviciis pred’
Williel’ Stermin fuit feifit’ per manus przd’ Hen’ Conny ut
er manus veri tenent’ {ui, viz. de fidelitat’ & fecta cur’ pra-
4@ ut de feod’ & jure, ac de reddit’ predi®to in dominico
fio ut de feodo, de quo quidem manerio cum pertin’ prad’
VWill'us Stermin fuit feifit’ in dominico fuo yt de feodo, & fic
inde feifit’ exiften’ idem Will’us Stermin ante prd’ tempus
10, &c.de eodem manerio cum pertin’ feoffavit pred’ Joh'
Welby, habend’ & tenend’ eid’ Joh’ Welby haredib’ & affig-
natis fuis imperpetuum,ad quodquid’ feoffament’ per pred’
Wi Stermin prefat’ Jo’ Welby in form’ pred’ fa&t preed” Hen'
Conny poftea & ante praedit’ tempus quo, &c. s. prim’ die
Nov' an’ regni di€ti Reg’ nunc ‘prim’ tunc de prad’ duabus
«f terre cum pertin’ in forma pradict’ feifit’ exiften’, apud
Tidde fan&t’ Egidii preed’ attornavit, quorum quidem fcoffa-
menti & attornament’ pred’ pretextu id’ Joh” Welby fuit &
adhuc eft feifit’ de manetio pred’ cum pertin’ in dom’co fuo
wtde feodo, & quia quatuor folidi & quatuor denar’ de red-
dif pred’ per quatuor an’ integtos, fuit ad feft’ San€¥’ Mich’
Arch’ an’ regni di€ti Domini Regis nunc quinto, ac poft at-
trnsment” pred’ in forma pred’ fatum prefat® Joh’ Welby
ped tempore quo, &e. aretro fuer’ non folut’ idem Bar-
tholom’ ut ballivus pred’ John’ Welby bene cogn’ caption’
aeriorum praed’ in pred’ loco in quo, &c. pro eifdem qua-
tur folid” & quatuor denar’ de redditu prad’ fic aretro exi-
fen’, & jufte, &c. ac infrafeod’ & dn'icum fua, &c. Et pred’
{oh’ Crane dic’ quod preed’ Bartholom’ ut ballivus pred” Joh’
felby ratione preallegat’ caption” averiorum pred’ in prad’
o in quo, &e. juft. cognofcere non debet, quiz proteftand’
qud pred’ H. Conny non tenuit preed’ duas acr’ terr cum
prtin’ de preed’ Will” Stermin ut de man'io fuo de Richerds

pred’, per fidelitat’ & reddit’ trefdecim denar’ per an’ fingu- _

lsan' od feflum Sané’ Mich’ Arch’ folvend’, necnon per
fesvic' faciend’ fe@am ad cur’ pred” Williel’ Stermin man'ii
hi przd’ de tribus feptim’ in tres feptim’ fup’ rationabil
immon” apud man’ium illud tenend’, prout preed’ Barthol'us
fupenusa]lcgavit, pro plito dic’, qd’ praed’ H. ante przdiét’
fmpus captionis predit’ fadt’ & pradi&’ tempore captio-
Bs &, fuit & adhuc eft feifi’ de & in predi@t’ duabus acr’
Pefhur’ cum pettin’ in dominico fuo ut de feod’, & ill’ tenuit
& Martino permiffione divina adtunc Elienf. Epifcopo ut
¢ manerio fuo de Tidde fan&ti Egidii cum pertin’ in

1d'de fan® Egidii predict, per fidelitat’ tant’ pro omnib’

iy abfque hoc quod predi&’ Hen' apud fTidde fan&’
pidii pradit’ prefat’ Toh' Welby fc attornavit tcnen’, mo-

o8& forma prout pred’ Bartholus fuperius allegavit, & hoc
atus eft verificare : Unde ex quo praed Bartholomzuscap-
nem averiorum Pmd’ in Prmd’ leco in quo, &c. {uperius
M3 cogn’y
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cogn’, idem Johannes petit judicium & dampna fua occafions
captionis averiorum illorum f:lbl ad _])u\dicarx, &c.Et prad By
tholomzus,ut prius, dicit, qd’ pred’ Hen’ fe attornavit tene?

rzfat’ Joh’ Welby modo & form’ prout idem Bartholomay
?uperius allegavit, & de hoe pon’ fe fuper patriam, & prad,
Johannes fimiliter; ideo prac’ eft vic', qd’ venire fac’hic a die
San&’ Trin' in tres feptimanas xii.&c. de vif. de Over proxin’
adjac’ ville de Tidde fan&ti Egidii per quos, &c. Et qui ne,
&c. ad recogn’, &c. quia tam, &c. poftea die & locoinfracon.
tent’ coram F4. Coke milite, capirali Juftic' Dom’ Regis de
banco & Nic’ Herne ar’ eid’ Edwardo Coke ac Will'to Danyel
mi’ un’ Jultic’ di&’ Dom’ Reg’ de banco praed’ Juftic' juff
Dom’ Reg’ ad affifas in com’ Cantabr’ capiend’ affignat’, per
form’ flatut’, & hac vice affociat’, prelentia prad’ il
Dawyell non expeat’, virtute brevis di€t’ Dom’ Reg'de i
non omnes, &c. ven’ tam infranominat’ Joh’ Crane quamin-
frafcript” Barthol’ Colpit perattorn’ fuos infracontent’, & Ju’
Juratzunde infra fit mentio exat’ fimilit’ ven’, qui ad veri-
tat’ de infracontent’ dicend’ eleéti, triat’ & jurat’, dicunt fip’
fac’ fuum, qd’ infranominat’ Henr' Conny ante infrafcript
tempus quo, &c. fuit feifit’ de infrafcript’ duabus act’ paftuf
cum pertin’ in quibus, &c. in dom'ico fuo ut de feodo, per
difcenfum a patre fuo, & qd' id” Hen’ eafd’ duas acr’ pafture
cum pertin’ tenuit de infranominat’ W’ Stermin ut de manerio
fuo de Richerds cum pertin’ in Tidde fancti Egidii infrafpe-
cif. per fidelitat’ & reddit’ trefdecim denariorum fingu! ann
ed feft’ San&’ Mich’ Arch’ folvend’, necnon per fervic' fick
end’: fet’ ad cur’ ipfius Will i Stermin manerii fui prad de
tribus feptim’ in tres feptim’, fuper rationabil’ fummon), &

ud manerium illud annuatim tenend’, & qd’ de ferviciisik
lis pred Will'us Stermin fuit feific’ per manus prad’ Henr
Conny, ut per manus veri tenen’ fui, viz. de fidelitat &
fedt’ cur’ prad’ ut de feodo & jure, ac de reddit’ prad’in do
minico fuo ut de feodo, prout pred’ Bartholomaus interis
allegavit: Etulterius jur’ pred” dic’ fuper fact’ fuum pred
qd pred’ Will'us Stermin de manerio preed cum pertin fii
{eifit’ in dominico fuo ut de feodo, & fic inde {eifit” exiftess
idem Will'us Stermin ante infrafcript tempus quo, &c. &
eodem manerio cum pertin’ feoffavit infranominatum John
Welby, habend & tenend’ eidem Joh' Welby haredibus&
aifigrartis fuis imperperuum, & quod praed’ Hen’ Conny ®¥
tis viginti annor’ exiftens, & infra xtatem viginti & univs 2
ror’ ad pradilt’ feoffamentum per pradiét’ Williel” Stermn
prziat Johanni Welby in forma pradicta fa@’ de prﬁ';dl&,
dhuabus acr” pafturz cum pertin’ in forma prad’ feifit cxxﬂgn
aped Tidde fan&i Egidii pradi@ concordavit, & folut
wem de reddit’ predi&t’ prefar” Joh' Welby promifit: Etf

L Sgr T A e
faper tora materia pradilt’ per jur’ pradiétes in f'orma({’lﬁa
|
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4@ compert’ videbitur cur’, quod agreament’ pred’ Henrici
Conny ad feoffament” prad” & promiffio fua pred’ folution’
reddit’ preed’, fic ut pr?ffzrtur per prefat’ Henricum Conny
plum infra ztatem viginti & unius annor’ exiften’ funt at-
yomsment’, tunc jur’ pred’ dic’ fuper fac’'m funm pred’, qd’
preed Henricus fe attorn’ tenen’ praefat’ Joh' Welby modo &
forma prout praed’ Bartholomzus Colpit interius allegavit :
Ftfi fuper tota materia pred’ per jur’ pradittos in forma
wed’ compert’ videbitur cur’, quod agreament’ preed’ Hen'ci
Conny ad feoffament’ pred’ & promiffio fua prad’ folution’
redit’ preed” fic ut prafat’ per pref.H.Conny ipfum infra etat’
yiginti & unius ann” exiften’ non funt attornament’, tunc jur’
ped’ dicunt fuper facr’'m fuum, qd’pred’ Henr’ Conny fo
non attornavit tenen’ prefato Johanni Welby prout pradict’
Johan’ Crane interius plitand’ allegavit, & tunc affid damp-
n ipfius Johannis occafione infrafpec’ ultra mif. & cuftag’
fua per ipfum circa fetam fuam in hac parte appofit’ ad
dwodecim denar’ & pro mil, & cuftag’illis ad quinque folid’
ld(:o, &c.

M4 . Mich,



Part IX

Mich. 9 Jacob1i Reg:s.
In Banco.

Conny’s Cafe.

< Browl .- YN Replegiar’ between Fobn Crane Plaintiff, and Bartle
s trowni.5;. + lomew Colpit Defendant, which began T7in. 6 Jaub
Roz. 1611. i1z Banco, the Cafe was {uch, Henry Conny Elg;

was feifed of two Acres of Land in77dde Saint Gules in the

County of Cambridge, by Defcent_from his Father, inbis

demelne as of Fee, and held them of William Stermumn Elg

as of his Manor of Richerds, by Fealty, and 134. Ren,

and Sute to the Court of the faid Manor, &e¢. Will, Ster-

nn enfeotfed Fobu IVelby Gent. of the faid Manor in Feg,

to which Feoffment the faid Henry Comiry then being

vithin the Age of 21 Years, f£. of the Age of 20 Yearsat

torned, and if this Attornment was good or not to bindthe

f.id Henry Conny to the Payment of the faid Services, or

sot, upon a fpecial Verdi@t thereof found at the Affifes il

the County of Camnbridge, was the Queftion. And it wss

chjeéted, That this Attornment fhould not bind the

Infart, becaufe if it fhould be good, it would turnto l}is

Prejudice, and the Law protefts Infants from fuch Prejus

dices during their Minority, quia fere 1 ommuibus wit

ri €ictr & vxorr fub fpoteftete viri fuccuryitdt s and

when an Infant has the Tenancy by Defcent he fhall

2Bowrt 8. hate his Age in Per gque fervitia s and in fi
Colr v Cule when the Infant at full Age attorns, the Lord
101 s g thal lcfe the Arrearages during the Minority, 48 it w
ITEIENS 3, cohefled vpon the Opinion of 700rp in 26 E. 3.65. 0.The
By :f the Intaut fhail not be compelled by the K's Writ o ;ttp
il
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during his minotity, (vghich trenchesto hisbenefit to difcharge

him of the arrearages incurred during his minority;)  fortio-

rihis attornment in pais fhall not prejadice him, nor bar him

of the privilege and immunity which the law gives him du-

ring his minority in fuch cafe; but they conceiv'd, that if the

infant had the tenancy by purchafe, in fuch cafe he fhould be

compelled to attorn, becaufe in cafe of his own purchafe he

fhall not have his age: and in the cafe at bar, for as much as

the faid Henry Conny had the ten'cy by defcent, and was with-

inage, his attornment fhall not bind him to charge him with

the arrearages during his minority. It was alfo objeéted, that

ifan infant who has the ten’cy by defcent fhould be compell' d

in per que fervitia to attorn, yet for asmuch as in the cafeat

bar he has taken his eftate by feoffment in pais of the manor,

&, and has not taken his eftate by fine, upon which he might

have per que fervitia, his attornment in pais fhall not bind

him, for as much as inthiscafe he is not compellable toattorn.

Asto that it was anfwered and refolved ger toranz cur”, fi.

Coke chief juft. WWalmfley, Warburton, and Fofter, juflices, that

inthe cafe at bar theartornment (2) was good, and fhould bind (4) 1 Brownl.

the infant. And firft they refolv’d,thatin per (0) que ferviriaa- T hrown] 8 "

giioftaninfant who has the ten’cy by defcent,that he fhould not (6) Co. Lic.

havehisage,and thereafonis, becaufe the lord at firft departed AR

with the land, in confideration that the ten’t fhould hold of ;:l?f;gé';;;go,

him, and fhould do him fervices, and fhould pay hima yearly 1 #ol. 138,206,

tent; and the ten’tis in Jaw called ten’t peravail, becaufe the P“g“‘ffi 1;

law prefumes he has benefitand availabove the fervices which =~ ¥

be doth, and the rent which he pays to the lord ; and there-

fore it would be againft reafon and the purpofe of the creation

of the ten’cy, that when the Heir has the ten’cy peravail by

delcent that he fhould not paythe yearlyrent, &¢. which was

referved upon the creation of the ten’cy 5 2nd that is the reafon

thatthe heir of the ten’t,who hath the ten cy by defcent, may

be diftrained for the rent, 8. arrearduring his minority, and

therefore he fhall not have his age, vide 4 Mar. Dycr127. &5

vdeat E. 3. Age 85. and in Avowry, and1E. 2. Agc 142, ina

Writ of (¢) Mefize the parol fhall not demur for the nonage of () 1 Rol. 138,

thePlbecaufe it is not reafon that theinfant fhould be diftrain- 135 L

edfor the fervices of the mefne during hisnonage and fhouid ° =3 ™

mot have any remedy till his full age 5 but forafinuch as his non-

%ge thall not privilege him from the payment of the reat du-

fing his nonage, the law alfo wiil give him remedy during his

monage, but in a writ of (&) Crfloiizs and Services{which isa (@) 1 Rol. 141,

wiitof Right inits nature, and :n which final judm. fhall be gi- (¢} 1 Rol. 133,

¥n)againft an infant who is in by defcent, the bovk in ¢ H 3. 141

Hye148.isadjudged that he fhall have his age. Soin(e) Ceflavir § ‘(':‘&':m*;

“gunftan infant who hasthe ten’cy by defeent, he fhallhave his Dy.i37. pl. 2¢,

4¢,2ltho’ it be on hisown ceffer ; becaufe he can’tknow whar Rayo. nig.

Wrearages to tender before judgm,and chis isawrit of Righs *° £ 0.ab
in
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in its nature, and ifhe does not makea a true tender, he fhy|}

lofe his land, and fo it isadjudged in 28E.3.99.4.0. Vide oF.

3.50. 14E.3. 43¢ 88. 31E. 3. Age 54.2 E.2. 4gex 2. But althy’

(¢) Co. Li. eninfant attornsin () per que fervitia, it can be no mifchief
5153, to him; for notwithftanding his atrornm. within age, he mqy
Anzea atfullage * difclaim tohold of him, either to fay that he does
" not hold of him, or acknowledge that he holds of him but by
lefs or other fervices, and therewith agree 26 E. 3.63. 52 E3,
{¥) Br. Avworn- pei que fervitia 9.8 tit. Age 53. Vide 2E.2. Age17,878,5
et HS. B (b) attorn, And Coke ch. juft. cited the book in 45
o Lic 5i5.a, Fos.5.0. Where inquid juiis clarizat brought by an fnfant with-
320.b. in age againft one who faid that he held the land for term of
1R 08 life, of the leafe of the infant’s anceflor, who granted by decd,
‘ j}’“;"c';,.'gz .. that be fhould notbe impeached of (4) wafte; which he fhew-
Co. L. :20b. ed forth in court, and feid that he was ready toattorn, faving
to hin the advantage by the deed ; and becaufe the Pi, was

within age, he could not confels the deedduring his nonage;

it was adjudged, he fhould attend till his full age: and furcher '

he faid, that he had feen an ancient report in writing, ing2 E,

3. in which in the {fame cafe the infant when he comes to his

fullage, and the Def. aztorn’d by judgm. of the court, thatit

fhould not turn the infant to any prejudice: for altho’ theat-

tornm. be after his full age ; yet forafmuch as no lachefs ws

in the infant ; but that he brought his writ of gwid juriscle-

zizat to compel the ten’t to attorn, the delay which is madetil

his full age (which the law provides for his benefit) {hall not

turn to his prejudice, and therefore by judgm. of law (which

{1 Rel.295, doth wrong to none) he fhall have as much advantage as wel
G Lin. 315.2, Tor the arrearages of the rent, or for wafte committed asif the
(71 sCo. Li=. ten't had attorned at the time of his plea pleaded. 2. Itwis
R refolved, that altho the {¢) infant in the cafe at bar was not
a7 compeliable to attorn, becaufe the manor was not convey'd by
B.. Parrivan 28 fine; yer, becaufe by a (f; mean he was compellable to attorn,
g'_") 2 Brewal. f7if 2 fine had been levied, the attorm. was good : And foit
Bl 2oe. s held in 9 . 5.38. 5. in wale; that tho’the husband cutof
Fuz. Aucra- court does a thing which he and his wife may be compelled
meaz 1. to do by law, the thing fhall be eftablifh’d, and therewithe

1

7,1 Biswal. -
E_,{ " gree 8 F. 4. b 11 R. 2. H7ffe o8, and therefore (g) cquil
= Brownl 8;.  partition in fuch cafe fhall bind ; the fame law, if the husbaﬁd
:;‘(’:2',5]-‘3'8 . () ettorns in pazs to a grant by decd, it fhall bind the wilty
L1383, .y = 4 o5 Dol
Brviicsagos. and therewith agree 15.L. 5. airoruzi. sE. 5. 42.0. Sir .54
)t Ronz. vilsCa Es. Fineyy. 3. A gives o [7) inerch
(821 Roiiz. @il sCafe, 44 F.5. Fine 35, § 3. Attornm. gives no (1)
z Brownl. 8+, but is only a bare affent, and therefore 11 H.7.13.0. itism

Co. Lat, 234.b. - . oy . . pe
2.2 infranchifem. toa villein, and it can ¢ be upon(k) condition
3%, b, itisrefolv'd in Tocker 5 Cape, 1.2 1he » Pert of iy Rep.J.66

I
;E: §-2. 94 The endof 2natiornment is to (1) perfect a graat, ‘“:{
(L LB ownl. the law favours the conﬁz_m mation and }‘CI{C&IOH of shn:g-;
o for the end i 2%, L flus coronst opus.  And MU
2Broanl 2 hie efuiation egrev g bochs gz Flay 2 &g .ht’*;

b
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itis held, That Tenant in Tail, an Infant, or 2 Feme Co-
vert may be bound by an Attornment grazis in pais, and in
18 H.6.2. a. Fortefiewe holds ; That if one grants the Ser-
vices of his Tenant who is within Age, who within Age
attorns, Thall he be afterwards in an Avowry admitted to
fay that he was within Age at the Time of the Attorn-
ment? I fay not, for he did but that which he ought to do,
ergo the Attornment is good. And afterward Judgment
wasentred for the Avowant accordingly,

Mich.
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Pinchon’s Cafe.

TErmiﬂo Trin. 7 Fac. Regis, Ror. 533, in the Kings
Bench, Fdward Pinchen, and Richard Wefton Knights
Executors of Feroin Weftos Knight, Executor of Rofe Pr-
chon were Plaintiffs againft Tho. Legate Efq; Executor of
Fobn Legate Defendant, in an A&ion upon the Cafe, and
declared that whereas the faid Rofe 7 Feb. anno Dor’ 1595,
rautno dediffet & accommodaffer pref. Fobanni Legaterool.
legalis monete Auglie, idem Folannes in confiderarione inde
adunce &5 ibid. fuper fe affempfit, 8 pref. Rofe in vite fie
Jideliter premifiz, quod ipfe idem Fobannes Legate 200, -
galis monete Angl eidem Rofe, executoribus, vel admini-
Bratoribus fuis, cum inde vequifirus effer, bene S fideliter
filvere & contentare vellet, $5c. ac licet bona & catalls que
Suerunt pred Fokannis Legate tempore mortis fug ad i
nus pred’ Thome poft if fius Fohannis mortem, &c. devei
ruur, & adbuc in manibus itfins Thome exiftunt fufficier
tia, tom ad filvend & exonerand’ omnia debita & funers-
lia expenf. ejufdem Fobannis guam ad farisfaciend predild
Fdzards & Rickardo, de gred’ ducentis libris, non Jilser
&c. The Defendant pleaded Nom affumpfit, ¢. andit
was found for the Plaintiffs, and upon the Verdi& Julg
ment given for the Plaintiffs: Upon which Judgment?
Writ of () Error was brought: And in this Cafe the prr
cipal Error which was affigned was, That no Attion ufn
the Cafe upom Affumffir, for Payment of the fil
Debt lies againft” Executors. And it was argued fr
the Plaintiff in the Writ of Errcr, That the Alin
did not lie; for it is a Maxim in Law, Tht

Executors fhall not be charged with a fimple Contra&, a}r{
tha
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ot 2 Reafons 5 one becaufe by the Prelumption of Law .
t};\a;yfcan’: have~Knowledge cifher of tl}e Begilr)min of the §§3 7‘;?' Eiecn
pebt, being made by Word without Writing, or of the Con- Br. Ley gager
nuance of it, becaule the Teflator might pay it private. i ¢ 1732
1y betwixt themfelves, and therefore it is adjudged in (4) 3 Rol.Rep. 45,
1 E.4. 16 4. That an Action of Deb# lies not againft Ex- 144,271
catars for the Teflator’s Diet, (altho’ it be of Neceffity, g‘r"é“‘i'l‘g;;_:'
and for which an (b) Infant fhall be bound by his Contratt 5 rLeon.i13,114.
witis held in 18 E. 4. 2. 4. & 21 H. 6. 31, 1.) Vide 41 E. 3. 2 Leon. 105.
13,25 B. 3. 40 So no Adtion of Debr lies againft the Exe- (p)(;’;;‘.‘ ‘954(' 52
ators of the Lord for the Surplufage (c) on Account before Cr.Jac.494,560,
Auditors, for the Reafons and Caufes aforefaid 5 and thefe $61.
are fronger Cafes than the Cafe at the Bar: And ifan Ac- Latch. 21,22,

. . . . 156, 157, 169.
tion o tbe Caf fhould lie againft Executors, it would im- Care iz;, .
pugn the faid Maxim of the Com. Law ; for every Contract Noy 85, 87.

esccutory implies an (4) Affumtfit in Law, and by Confe- l‘wi’r‘lh’;; 4
quence the Executors thould be charged with every Con- palm. 528,529.
w exccutory, which would be direftly againt the faid ¥ Jones 146,
Maxim, Another Reafon was added, That this 4&ion on ‘éggg?‘% »

e Cafe on Affumpfit, is (c) aétio perfonalis que moritur 101.6. 14 .
o perfona, for the Entry in this Cafe is iz placico tranf l[’;‘frk- vo
greffouis fuper Cafum, and therefore lies not againft Execu- % 364. b.

. _ Dr. & Stud.
tors no more than if a Gaoler fuffers one who is in Execu- 113 a_,

3
fimto efcape, the PL might have an 4tFion on the Cafe at (¢) Co.Lic.
the Conyf Law againft the Gaoler;' but after the Death of (3" %

LT . A d) 4 Co. 94.3.
the Gaoler no A&tion lics againtt his (f; Executors, for that &30‘; 557.94'
ws grounded upon a Wrong, which moritur cum perfona. Yelv. 2o.

Vide 41 AfJ . 15. & 40 E. 3. Execurors 14. Ef)lg(g";?fg"
And this Cafe depended in Confideration divers Terms, ’

1 Keb, 86,
ud after many Arguments on both Sides, and Conferences Poftea 89. 2.

had amontt the Judges, viz. Coke Chief Juft. of the Com. { { ) ;Dgyz '2’-71’;5
Ness, 7anfield Chief Baron, Warburton Juft, Baron Szigge, § Keb 50,
Buron Althams, Fofter Juitice, and Baron Zromley, It was 3 Sand. 218.

rhived by them all wna wvoce, wnllo contradicente, Cro. Car. 533.

That the (g) Attion on the Caje in the Cafe at Bar did well ?ﬂ?{;)h ;z I
g againft the Executors, and that not only without impugn- (¢) Cr.Jac273,
iz any Rule or Reafon of Law, or any Book refolved in 393; 224, 494

the Point, but alfo well warranted and confirmed by diverfe Jenk Cent.ago,

L VY ( 2 Bulit. 92,236.
huthorities in Law, Judgments, and Refolutions late and 3 Bulit. 235,

tntient, 236,237,

And a5 to the Objeétions which have been made (for the CrElL 126454,

. A : ! £59.Golds.154.
Confutmg of them isa Confirmation that the A&ion doth well Poft.g3- 10 Co.

lie,tothe firft it was anfwered, That the faidBook in(h)1 5 E.4. ;Z:bl sImP;vO::}
%That Debt lies not againft Executors upon aContraét for the 13736, Godb,
eflator’s Diet, but the Reafon thereof is not, (as hath been 176Swinb.327.

tr'd ’ 2 Rol.Rep 433,
§d)bccaufe theExecut.can’t haveKnowlege of the Contradh, 2 " 120 3%

Moor 691,
1 Leon, 165, Yelv, 20, 56,196, (b) 15 E. 4.16.2. Supra. a,

noy
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295 a.

Foph. 127.

(e) Co. Lit.
295. a-

1 Rol.Rep 333
Poph- 127.
(f) 27H.8.1.b.
B-.Ley gagerd.
Fiz Leyi5.22.
{z) Co. Lit.

259. 2.
(4} 8 Co.00b.

* Plow.63. a.

()Cr. EL 818
2 Ral 107,
Co. Lit. 355.a.
Br.Ley gager
5o 58,70,
Firz. Ley 25,

¥FioHG9a,

(%) 1 Rol. 524,

Pinchon’s Cafe. Parr1IX,
nor of the Continuance thereof, becaufe the Teftator might
have privately paid it : But the Reafon cf the Law which js
givenin the Book in the fame Cafe is, becaufe the Teftator

- might have '4) waged his Law, it was awarded that theD|,

fhould take nothing by his Writ. And the like Judgment is
in the fame Year, fol. 25.4. That an Action of Debt lieth
not againft the Exccutors, (and the Reafon of the Judg-
ment is, for know That a Man fhall never have
A&ion againft Executors (5} where the Teftator in bis
Lifc-time mighe have waged his Law) and the Keafin
thereof is becaufe the (¢) Executors fhall be deprived of the
Benefit of waging Law, if an Adtion will lie againft them;
which Reafon flrongly proveth, that in the Cafe at Bar
the A&ion will lie againft the Executors, becaufe the Te.
fartor in an Atioi on the Cafe on this Affumpfir, could not
wage his Law ; and therefore his Executors fhall not be de.
prived of it. But ifa (¢) Prifoner in the Tower for Treafon
bath Meat and Drink from the Lieutenant, and dieth, the
Lieutenant fhall have an A&tion of Deb? againft his Exccr-
tors for the Meat and Drink of the Teflator, and the Res
fon is, becaufe in fuch Cafe the Teftator could not (¢) wage
his Law, as it is adjudged in (f) 27 H. 6. 4. &. in Thowss
Bodulger's Caft, and the Reafon why no Wager of Law licth
in fuch Cafe is, becaufe every Gaoler ought to keep hisPii
foner in fzlwa & arfla cuftodia, fo that {uch Prifoner by the
Com. Law fhall avoid a (g) Defcent caft, and a Fine levied
during his Imprifonment, becaufe the Law prefumeth that
he, in refpelt of his firi&t keeping can’t have (b) Know-
ledge of a Difleifin or 2 Finc to command an Entry, o
Claim to be made, 2nd therefore the Gaoler is in o Manner
* compellable to find Victuals for his Prifoners, and there-
fore the Prifoner fhall not wage his Law in fuch Cfg
But if 4. agreeth with 3. for his (z) Commons bythe
Week or Month, &c. there in Delt brought againft 4 be
fhail have his Law ; as the Books are adjudged in 22 H.6.
13.0.9F.4.1. b. Vide 39H.6.18. b. If a ViGtualer or common
Hoftler bringeth an A&tion of et for the Victuals delivered
to his Guett, the Gueft may wage his Law ; for a Viélush
er or Hoftler is not compellable to deliver Viétuals till be
gc paid for them in* Hand. And therewith agrees 10 .1
. 4.

In 14 H.6.19.5. R.G. brought an A&ion of Delt of te
Marks againft Tho. Tuuberbull, and others Executors
IWilhaie Webbe, and declared that the Tefltator b
retained the Plainuff to be with him for 3 T4
in the Art of (k) Binding of Books, paying per il
ten Marks; and there Aaini held that the Attion wo

»
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pot maintainable againft the Executors, and took a Diffe-
rence between that Cafe of a Book-binder and of 2 common

Labouter 5 for he fhall be forced to labour agajnft his Will,

and his Salary is certain by the Statute, which is no Rea-

fon for the Servant to lole by the Death of his Mafter,
where he was bound by the Law to ferve, which fhall not
te f:id his Default, but the A& of the Law; but in the
Cefe of 2 Book-binder he was not (#) forced by the Law to (s Co. Lie.
fve, dnd fo when he made the Contra it 'was his own 191{- -
Atand Folly, and not the At of the Law ; and he might 2 0L 1oy
have taken a Specialty: And the Opinion of Martin in

that Cafe is good Law 5 But the true Reafon of his Diffe-

rence is, becaufe in this Cafe of a common Labourer, the

Teftator could not have waged his Law, as he might have

doe in the Cafc of the Book-binder, and that appeareth

in(b) 11 H. 6. 48. 2.0. Where the Warden of the Freres Mi- (6) 2 Rol. 107,
1ots of Covenrry brought an Aétion of Debt againft %. Bur- g;'géz‘;ff's
1 of Coventry, Executor of Fobn Goot, and declared how -
the faid Fobu Goor retained at Covemtrey Frere Foln Bre-

dir, Contrere of the faid Warden in the faid Houfe, by Li-

«nle of the Warden to fing for him Maffes for a whole

Year ; and alfo did retain him to fay St. Gregory’s Trental

inthe next Year after, and fthewed in certain on what Ser-

vices St, Giregory’s Trental did confift, taking for the fame

105, per Auan. and within four Days after Zobn Goor died,

ud made the Defendant his Executor, and the faid Zoba

Burton granted to the faid Frere, and gave Surety topay him

the faid Sum for doing the faid divine Services according to

the Retainer of the Teftator; which divine Services he

bd done according to the faid Retainer; and that the

whole Salary was behind. And there a good Difference is

tken, A Labourer may have an Altion of Debt againft

Executors, without a Specialty, becaufe he fhall be forced

toferve, if he be required, by the Statute, and the Tefla-

tirfhall not wage his Law in ‘fuch Cafe, becaufe the La-

buter fhall be bound to ferve him: But here a Prieft or a (¢) Co. Lit.
frere is bound to ferve by no Law in finging Maffes, if he 195 2
¥l not agree to it ; and therefore the Teftato. might have 2 Rol. 107
Wiged his Law, and in every Cale wherethe Teftator might g‘rE{):c J 32;
beve (¢) waged his Law, the Aétion fhall not be maintain- ¢z 2 ¢ : ;,‘5,;;:

e againft his Executors, without a Specialty ; for the Ex- Co.|it.295.a.

Lecutors cannot wage their Law of another’s Contraét.  And %"{fb e

cm is the Reafon that a () Quo minus lieth in the Ex- Leyes.

thqUer againft Executors for the Debt of the Teflator 20E. 3. Fitz.

Vimple Contra®, becaufe the Teftator himfelf could not L;’;{""G'

\fuch Cafe wage his Law; and yet it may be faid, that . ley g':'g"::'
¢ Executor can't by preflumption of Law have Knowledge 10z,

|

| of
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of the Beginning or Continuance of it; but thefe are ny

material, for the Wager of Law is the true Reafon gy

Caufe aliowed by the Law. And therewith agree 8 4,

{s) « Co 95.5. Tit. (2) Ley 66. (B) 52 H. 6.24.a. - i

(e:Brleygagsr  1In (c) 2 H. 4.14. b. Lawrence St. Martin retained one
(lff;'xz vx-cqr. for Term of his Life in Time of Peace and War, for 100y,
P per Ana. which Service he as his Servant did for 2 Years
B-. Execut. ot for which he brought his A&ion of Debt againft Py
Bijj Efm’lzlﬁ Felroiz and others Executors of the faid Zawrence St, }yr.
e tiir, and Judgment was given againft the PL for the Reafon,
(4 Fazley22. and upon the fame Difference as is aforefaid. ¥ide (4) 39 1,
Br.Leygseer ¢ 18.7. And thererefore the Judgment in Sade’s Cafe
- (which was refolved by the Advice of all the Judges in the
(2)4 Co.gsat. Exchequer-chamber in 44 El. as appears iz the (¢) 4 Part
of my Reports, f. 92.) in Effe@ over-rules this Point. Forif

an Action on the Cafe on Affumpfir lies upon every Contrad

exccutory, thence it follows, that forafmuch as the Teflator

could not wage his Law, that the Ation fhall lie againft his

Executors; And therefore alfo it is true, That an AGion o

(fiCr.Jaczos. 1he (f) Affumpfis made by the Teftator, will lie againk
Piow. 1825 peecutors, becaufe in fuch” AGion the Teftator could not
(g)Co. Lir. (g wage his Law ; as in the fame Cafe, an Ation of Debt
295 2. lies not againft Executors, becaufe in fuch A&tion the Tefla
tor might have waged his Law. So no Birth-right or Pi-

vilege of the Subjeft is taken away by this Refolution, but

thereby Juftice and Right is advanced, for as much as the

Creditor {hall be paid his juft and true Debt. And the Ex-

ecutors who in Truth have the Goods in another Righ,

f&. 1o pay the Debs, &c. of the Teftator, fhall not convert

them to their private Ufe, without paying the juft and me

Debts of the Teflator ; for that would be againft Juftice and

Right, and againft the Office of Executors, who are but M

nifters and Difpenfers of the Goods of the Dead ; and ot

withftanding the Teftator’s Death, yer the Debt remain

for Death is no Difcharge of the Debr; and it would bea

great Defe&t in the Law, that no Remedy fhould be given

(8 7 Co. 1.» for it, (P) Crria demint Regis deficere non deber congueren
Bﬁ(’:“‘“'s Cile iipus in juflitia perquirenda. W. 2. caf. 14, Vide Doflr§
3 S s Student b, 2. ¢. 10, 8 11. Debts due by Bond {hall be pa
i 1°3. by Exccurors before Debts by fimple Contrat, and Debt
SPLE I by = fimple Contra@l before Legacies; which proves the
“77 ™ the Debt by fimple Contract remains due and payableatte
the Teftator's Death, and that it fhall be paid before Le

gacics, for which Remedy is given in the Ecclefiafiic

Court. And therewith agrees 21 E, 4. 21.2. and Debish

() Swind. 154. (7 fimple Contra& fhali be paid before the reafonable Pul
of the Wifc and Children. Zide 2 E. 4. 13.5.2 H.6.16 r;j
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Asto the other Objettion, That this perfonal A&ion of
Trefpafi on the Cale (a) moritur cum perfong; altho’ it is (al) Ant, 87 o
wm'd 7efpafs, in refpe that the Breach of Promife is al- & (7ot 115-
ledged to be mixed with Fraud and Deceit to the fpecial 12 H.3, 11, b,
Yrejudice of the Pl and for that Reafon it is called Zrefpafs 3 Bulitr. 201,
mthe Cafe; yet thatdoth not make the A€tion fo annexed to
the Perfons of the Parties, that it fhall die with the Perfons ;
fir then if he to whom the Promife is made dies, his Exe-
ators fhould not have any Aton, which noManwill affirm,
And an A&ion fur Affunpfit upon good Confideration, with-
atSpecialty to do a Thing, is no more petfonal, 7, annexed to
the Petfon,than a Covenant by Specialty to dothe fameThing,

Now for Authorities in Law, Judgments and Refolutions.
1The Cafe in 5 E. 3. frinere North. cited in Norwood's
(e in Plo.Coms. 183. 4. in cale of Debt,the Cafe in ') 12 H. () Plow.132.2,
§,11. 4. b. which is entred Terwz, Mich. 12 H, 8, Rot. go. Br. Adion fur
Between Oliver () Cleyrizond Pl and Rob. Vincent, and T ho- r%ffagx:’ﬂo
mifin his Wife, Executors of the Teftament of Rob. Penfir 151, cutors
Defendants ; the Record of which Cafc I have feen, and ¢, rlow. 182,
there the Pl. declares, That whereas Communication was ; bf '
hed between one Roger Penfon and the faid Oliver for fix oltea 90..2,
Burels of Salt Salmon from the Houfe of the faid Oliver to
tie Value of 6 2. to be bought by the faid Roger of the faid
Ofver, the faid Rob. Penion defired and requefted the faid
Oliver to fell and deliver to the faid Roger the faid 6 Barrels,
udaffuimed and promiled for himfelf, his Executors,to the
i Oliver, g4’ ipfe executores feu affignati fui dictas fox li-
s pro barrellis € piftibus pred’ prefaro Olivero infra
Wiz aniin extunc proxime fequen’ bene & fideliter folvere
b atentare debuiffent, ideng; Oliverus diclis offumptioni
S prowiffioni pred’ Rob’ Penfop fidens adhibens, bona &8
iinsoiia fiia pred’ prefar’ Rogero ad difideriniin & re-
Wition' dicti Rob’ Penfon,ei ut prewittitur falt pro pre-
@ ¢ libris fibi et prefertur filvend’ adtvnc €S ibid’ vendi-
Wtradidit & deliberavit, and declared that the faid Rob,
tfor in his Life, nor the Defendants after his Death did
tpy the faid 6/ &c. and alledged in the Declaration,
d bona 8§ catalla iffins Roberti fuficien’ ad folvend eafd®
dibr' § ornia alia debits cjufdane Roberti folvend', in ina-
lifred’ Ro’ Vincent &5 Thomafine cxift, &¢. which Goods
tyhad converted to their own Ufe, ad dariznnin 201, the De-
bnts proteftando g pred’ billa ininus fifficiens eft inlege
wiiz 114 Rob’ Vincent &6 Thomafina wece(fe non babent
i fer legeriz terr e reientur refpondereforPlea fay, That the
Rob. Penfor did notaffume and promife to the faid O-
"y @e. w0do €5 forma, 0. upon which Iffuc was join-
ad tricd before Sir 7. Fineuw Chief Juftice of the
"3 Bench, by Nif prows, and found for the Plaimiﬂ(-‘{

N : an
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and Damages affefled to’ 9/. upon which Verdict the Cour
took advice till Hillary-Term, and then the Judgment i en. |
tred, Et fuper boc vifis & per Cur’ Do’ Regis hic diligentey
1nfpelt cinnibus & firgulis prewmiffis, maturaqs deiiberation
Jupeiinde babita, confideratum eft, 9d° pred Oliverus recy,
Peret verfus prafar’ Robum Vincent damna fun pred’ per
Fruratoresan forma pred’ affeffz, €c. Which 1 have report-
ed out of the Record it felf at length, to the Intent theRes
der may be affured of the Truth of the faid Cafe: Whic,
Judgment being given in the King's Bench with o gregt
Deliberation by Sir . Finenx, Conishy, and other his Com-
panions, Judges of profound Knowledge;and remaining yetof
Record in full Force,ought not to be difcredited or difgraced
by the bare Saying of 2 Judge, upon a fudden Motionarthe
Bar, and it is to be oblerved in the fame Cafe of 27 H.8,
23. 4. That Kaiglhtley gave the true Reafon why no Writef]
Debr would lie againft Executors, fi. becaufe the Teftator
might have waged his Law, and the Executors can’t do
it, and therefore theyare nor chargeable in an A&ion of Delt,
And Kuighrley further faith, in the Exchequer it is a con-
mon Courfe, That the King’s Debtors fhall have a (¢) Ju
zinus againtt the Executors of thefr Debtors, who were in-
debted to them by fimple Contralt 5 to which the fume
Judge anfwereth, it is not fo, 2nd there is no fuch Courfy
in the Exchequer and the Law is quite otherwife ; whic
is apparent by that which hath been faid before, the
the Judge denied (upon the fudden) the Law in this Point
and that which is the common Courfe of the Exchequer
Which Judgment fo given was a leading Cafe to many
thers, not only in the King’s Bench, where the Judgmen
was given, but aifo in the Com. Pleas; and therefore Hill. 1
H. 8. Ror. 3¢6. iz Banco, an Ation on the Cafe nfon 4
fuinpfie of the Teftator for Debt, was brought againft Ex
cutors, who pleaded fully adminiftred, and in the Book
Eurries, Viv. Afion fur le Cafe, Divifion, Debt, pl. 2 Ak
on o7 tle Cafe in the King's Bench againft Executors, up
Affuinifir made by the Tefator 5 Martii 28 H. 8. up
Sale of Cornto him. And ibid. £l. 3. another Ation ont
Cafe intheK. s Bench againft Adminiftrators,upon Affu
by the Inteftate, 28 Martii 31 H. 8. upon a Contralt
Carpenters Wares : And ibid. 122 the Divifeon, Poyrent Pl
the like A&ion in the King's Bench by Exctutors agd
Exo'rs, upon Affumpfit for Repayment of Money which®
before deliverd, if a Marriage fhould not rake Effct Andt
like A&tions you may fee in the Court of Com. Pless, 3¢
15 £ 16 EL Rot. 1959. in the Time of Sir Fa. Dyer
Juft. ofthe Com.Pleas,an A &ion on the Cafe by A7) ﬁw"‘aﬁ

T
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wnd others,Executors of Hen, Beecher, againft Anne Monntjoy,
Adminiftratrix of Fob. BonbamXt. upon Affumpfit of the Ad-

miniftratix, in Confiderat. that Adminiftration was commit-

ted to her,and that the had Affetsto pay, &c. affumpfit fuper

fadfolvend. 59 1. in which Sir Fobn the Inteftate was in-

debted tothe faid H.Beecher theTeftat. The Def. pleaded Noz
ffint iz, and found againdt her,and Judgm. was given ‘a) ge-
werally, &5 0 de bonis defunli.Which Judgm, proves,that the (a) 1Rol. 930,
Debt did not perith:by Death, and that the Adminiftratix Poltea 94. 2.
waschargeable to pay it,othetwife there was not any Confide-
ntPafe. 24 El Rot. 1530, in the Time of Sir Edur, Ander-

finCh. Juft, of the Bench, in an A&tion on the Café by Fo-

lun Michel, Exe'trix of Ralph Michel, againft Win. Vial and

others, Executors of Foln Arundel, Elq; fuper affumptionens

filtan per pred® Fobar® Arundel ; in Confideration that the

fid Ral, Michelin vira fua vendidiffes & deliberaffet eident
Phanai drverfo suercimonia, . fuper f¢ affiunpfit, to pay,

&6 The Def. pleaded, Nox affumpfit ; and Judgm was given

De bonis Teftat. Trin. 29 FL, Rot. 107. in an Altion on the
Caleby Horne againft Brough Exc’or of Brough, upona Pro-
nitmade by the Teftatorin Confiderat. that the P1. had fold

the Teator, bona & catalla, £5c. affumpfiz ad fulvend’, .
adupon Nozz furz Informatus pleaded, Judgm. was given

hrthe PL. And a Multitude of Judgments have been given
intheKing’s Bench in the like Cales ;andthe Juftices relied

much upon the Cafe in Hill. 4 & 5 Ph. & Ma. in the King’s

Bench, between Norawood and Read, Plow. Comn. 181, where

happears that upon aDemurrer in Law upon the Declarat,

tws adjudged, That the Ation upon Affumgfit made by

e Teftaror, was maintainable againft the Exe'ors, upona

Contrs® for Wheat: In which Cafe the Judgm. givenin 12

B.8.in () Cleymond’s Cafe, is approved. So that upon all ()12 1.5, 11,
ek Authorities, Judgments and Refolutions, and for the *Xb- .

tfons aforefaid being in Number three, 1 That the pivdis: ab,

dyor could not wage his Law: 2 That after the

wth of the Debtor the Debt remains,and that it would be

Defeft in the Law, if no Remedy fhould be provided for

t: It is more confonant to Juftice and Com. Right, that

fejuft Debe fhould be paid, than the Executors, whohave
tGoods In another’s Right, fhould convert the Goods to

U private Ufe, without paying the Teftator’s Debts, It

Sunanimoufly upon long and mature Deliberation adjudg-

 That the Judgment given in the King’s Bench fhould
ifirmed. And you who make Payment or other Sarif-

0 of Debts, take Acquittances, or fufficient Proof of

“Hayment or Satisfation thereof, or otherwife you or your

utors or Adminiftrators will be in Danger of paying it

1

N2 Laftly,
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Laflly, It was refolved in this Cafe, That "twas not .

(s)2Biowal. ceffery to (4) aver that the Defendants had Affets to py
{,{.jiea ge.a. JLiegacies; as it was elfo refolved in the faid Cafe betweg
1 Rol 521 Norwood and Read, for Debts upon (4) Simple Contry
Cr.Jac. 47, are to be paid before Legacies. And the Report of
Plowd rar.a. f2id Cafe of (¢) 12 H. 8. asto the Averment for Payment
(6} Dot. and  Legacies isnot warranted by the Record ; for in the Recoy
ngd-'ﬂ- b.78. the Averment is only taken that the Executor had Affersy,
() 1201 5.1, Pay all Debts. And in Mich. 29 & 30 EL in an At
2.b. the Cafe brought by Codington (4) againft Hulet, as Exeq
Ane892.902 tor, &c. upon en Affumpfir, made by the Teflator for Py
(4) C-E 5, ment of a Debt, the Defendant pleaded Nox affumpfit, u
1Rol.s21.” it was found againft him ; and in arreft of Judgment itw
moved, that the Declaration was infufficient, becaufs ¢

Plaintiff had not averred that the Defendant had Affets

fatisfy the Teftator's Debts. And it was adjudged by §;

Chriftopher Wray, Sit Thom. Gaudy, and the whole Cou

that the Declaration was good enough 3 and that it fha

<ome in on the Defendant’s Part; as in an A&ion of ¢

{+) Do&. pl.28, againft Executors, (¢) or againft the Heir, no Avermen
168 is taken in the Decharation that they have Affets, and th
Law intends that everyMan will in Difcharge of his Confi
ence leave Affets to pay all the Debts, which he ought

Ppay ta any.

Postez 94,3,

Tol




PART IXo é' - '

Torm. Santti Hill. anno 8 Jac:
Regis Rot. 1112,

William Bane¥'s Cafe.

MEmorand’, quod alias Lilicet Term’ San& Mich’ ulti
mo preterito coram Dom’ Rege apud Weftmonafteri-
un ven' Will’mus Banes per Thomam Ferrer ttornat’ fuum,
&protulit hic in curia di@ti Dom’ Regis tunc ibid’ quand’
bilam fuam verfus Edward’ Paine & Mariam uxorem ejus in
afod’ marr’, &c. de placito tranfgreffionis fuper cafum, &
fint pleg’ de profequendo, Lil’t, Johan® Doe & Rich’us Roe,
quz quid’ billa fequitur in hec verba, ff. London. ff. Will'us
Banes queritur de Edw’do Paine & Marie nxore ejus in cu-
fo’ mar’ marefc’ Dom” Reg’ coram ipfo rege exiften’, pro
o,videl't,qd’ cum quidam Will'us Havert in vita fua nuper
Vi pred’ Marie, fcil't, primo die Martii ann’ regni Dom’ Jac’
nunc Regis Angliz fexto, apud London’, videl’t, in parochia
beatz Mariz de Arcubus in Warda de Cheape Lond’ inde-
bitat fuit eidem Willmo Banes in feptuagint’ fept’ ibr' lega-
s monete Angliz pro diverf. pecuniarum fummis eidem
i'mo Havert in vita fua per pred’ Wil'mum.Banes mu.
W dit' & accommodat’, & fic indebitat’ exiftep’, idem

N3 Wils
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Willielmus Havert poftea fcil't, fexto die Aprilis ann’ regai
di&i Domini Regis nunc Angliz feptimo, apud Londy
pred’ in parochia & Warda prad’ jacen’ in extremis inflan?
requifivit eandem Mariam adtunc uxorem fuam ad folvep.
dum eidem Williel' Banes poft mortem ipfius Will'mi H.
vert eafdem feptuaginta feptem libras, & adtunc & ibiden
idem Williclmus Havert condidit teftamentum & ultimay
voluntatem fuam, & per idem teftamentum fecit & cop
{tituir eandem Mariam executricem teftamenti fui prad §
tunc & ibidem obiit, poft cujus mortem eadem Maria onys
executionis teftamenti preed’ fuper fe fufcepit 5 cumg; prad
Maria poft mortem pred’ Willmi Havert praetextu tefts
menti pred’ poffeflionatus fuit de interefle termini diverf.
rim annorum adtunc & adhuc venturorum de & in quibuf
dam gardinis & quodam femite globali, Anglice a boyl
ting ailer, fcituat’ & exiften’ in Moorfield, videlt. in par-
chia San€ti Leonardi in Shorditch in comitatu Middlefey,
eademq; Maria, dum ipfa fola fuit, percipiens quod praf
WilFmus Banes candem Mariam pro praed’ feptuaginta &
feptem libris moleftare & fe&tare intendiffet, pro eo quod
cadem Maria eafdem feptuaging & feptem libras eidem
Wil’mo Banespoft mortem pred’ Will'mi Havert viri fui de-
funfii ron folvifler, eadem Maria dum ipfa fola fuit, poftes,
fcilicet, vicefimo quinto die Junil anno regni diéti Dom'Re-
gis nunc Angliz feptimo fupradicto, apud Lond’ pred’ inps-
rochiz & Warda prad’, in confideratione qued pred’ Willus
2nes ad inflantiam & fpecialem requifition’ preed’ Marie non
moleftaret aut feltaret eand” Mariam pro praed’ feptuagint
feptem libris, fed differre vellet folutionem inde ufque pro-
xim’ quarter’, Anglice twounld foziear the Payment thorao
unfil the next Quarter, videlicet, ufg; feftum Sanéti Mich
Archangeli tunc proxim’ fequen’, fuper fe affumpfit, eidem-
que Willielmo Banes adtunc & ibid’ fideliter promifit, quod
ipfa eadem Maria preed’ feptuaginta feptem libras eid' Wi
Lielmo Banes adtunc, apud proxim’ quarter illud, videlt, &
pud feftum Sanéti Mich® Archangeli tunc proxim’ fequen
aflumptionem prad’ anno feptimo fupradio bene & fideliter
folvere & contentare vellet, aut aliter eadem Maria adune
& ibid’ affignare vellet eidem Will'mo Banes, Anglice fuoild
fet cver to the fad Tilliam Wanes, pro fecuritare s
in e parte pro folutione praed’ feptuaginta feptem libranm
totum interefle terminiannorum quem ipfa ead’Maria adunt
hebuit ventur' de & in gardinis & femite globali fl‘;ﬂ'
glice
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glice hninling ﬁ“e}j Pmd',. fi eadem Maria eafdem fcptua-
gt feptem libras eidem Will'mo Banes juxta promiffion’ &
sfumptionem fuas pred’ adtunc non folviffer, & idem Wil-
elmus Banes in facto dic’, quod ipfe idem Will'mus Banes
romiffioni & afflumptioni pred’ Marie fidem adhibens, non
molettavit aut fe€tavit eandem Mariam pro prad’ feptuaging’
foprem libris, fed differebat folutionem inde a tempore af-
fimptionis prad’ ulq; pred’ proxim’ quarter’, viz. ufg; feftum
gt Mich’ Archangeli proxim’ fequen’ affumption’ pred’
ano feptimo_{fupradiéto, Idemqs; Will'us Banes ulterius dic’,
quod poft aflumptionem preed’ in forma prad’, fil'r, decimo
die Nov. an’ feptimo fupradicto, apud Lond’ prad’, in paroch’
& Warda prad’, eadem Maria;cﬁpit in virum fuum predi&’
Fdwardum Paine, pred’ tamen Maria dum ipfa fola fuit, feu
ped’ Edwardus & Maria poft fponfal’ inter ecos celebrat’,
womifionem & affumptionem ejufldem Mariz dum ipfa fola
guit, minime curan’, fed machinan’ & fraudulenter intenden’
tndem Willum Banes de prad’ feptuagint’ & feptem libris
wlide & fubdole decipere & defraudare, prad’ feptuagint’
feptem libras, nec eadem Maria dum ipfa {ola fuit cidem
il'mo Banes apud prazd’ proxim’ quorterium, videl't, apud
fum San¢ti Mich’ Archangeli proxim’ fequen’ affumption’
tzd’, an’ {eptimo fuprad’ juxta promiflionem & affumption®
%as pred’ in ea parte folvit, feu aliqualiter, pro eifdem con-
tentavit, aut aliter adtunc & ibidem apud feftum illud affig-
witeidem Will' Banes totum interefle termin’ annor’ quod
ik eadem Maria adtunc babuit veatur’ de & in gardin’ &
imit’ global’ praed” nec praed” Edward’ & Maria poft fponfal’
int’ eos celebrat’ ad aliquod tempus impofterum hucufque
wd feptuagint’ feptem libr’ praef. Will'me Banes juxta pro-
ifion’ & affumption’ ejufd’ Mariz przd’ hucufque folver’
bu dliqualiter pro eifd’ contentaver’,aut totum prad’ interef-
ttermini annor” eorund’ Edwardi & Mariz de & in gardinis
emit’ global preed’ juxta promiflion” & affumption’ ejufd’
fariz eidemWiil'mo Banes pro fecuritat’ {ua in ea parte huc-
ﬁi; affignaverunt, licer ad hoc per prad’ Wil'mum Banes
em Maria dum ipfa fola fuir, & pred’ Edw'us & Maria
k fponfal’ inter eos celebrat’, s. ultimo die Sept. an’ regni
i Dom’ Reg’ nunc Anglie oftavo, apud Lond’ pred), in
woch” & Warda prad’, [epius requifit’ fuer’, per quod idem
il Banes totum luceum,commodum, & profic’ que ipfe cum
mad feptuag’ fept’ libr emendo,vendendo,liciteq;barganizan-
ptuag iep q
bhabere & lucrare potuiffer fi preed’Mar” promifl. & affumpti-
0 fuas preed informa pred performafl, totaliter perdidit &a-
N 4 mifit,
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mifit, unde idem Will'mus Banesdic’, quod ipfe deteriqrg,
eft & damnum habet ad valentiam centum librarum, & ing,
producit fetam, &c. Et modo ad hunc c_liem, fcil't, dien,
mercurii proxim’ poft oftabas Sanéti Hill. ifto eodem tem;.
o, ufq; quem diem pred’ Edw'us & Maria habuerunt ligy
tiam ad billam przd’ interloquend’, & tunc ad refpondend
&c. coram domino rege apud Weftmonafter’ ven’ tam pref
Will'um Banes per attornatum fuum pred’, quam prad’ By
wardus & Maria per Ifham Nouel attornat’ fuum, & iiden|
Edw'us & Maria defend’ vim & injuriam quando, &c, & i
quod przdi@’ Maria non affumpfit fuper fe modo & formg
prout prad’ Will us Banes fuperius verfus eos narravit, &
hoc pen’ fe fuper patriam, & prad’ Will’us Banes fimiliter
&c. 1deo ven’ inde jur’ coram Dom’ Rege apud Weltmonf
die Lunz proxim’ poft quindenam Sanéti Hill’, & qui ne
&c. Ad recogn’, &c. Qui tam, &c. Idem dies datuseft pr
tibus pred’ ibidem, &c. Poftea continuat’ inde procefl int
partes prad’ de placito predicto per jur’ pofir’ inde inter o
3n refpe&um, coram Domin’ Rege apud Weltmonafter’ uf
diem Martis proxim’ poft oftab’ purificationis beate Mari
extunc proxim fequen’, nifi dile¢tus & fidelis Domini Regi
7'ho. Fleming miles,Capital’ Juftic’ Dom’ Reg’ ad placita ;
cur’ipfius Dom’ Reg’ cor’ igfo rege tenend’ affign’ prius di
Lunz proxim’ poft grxd’ oftab’ purification’ beate Mariz s
pud Guibald’ Lond’ per formam flatuti, &c. ven' prod
fellu jur’, &c. Ad quem diem coram domino rege spu
Weftmonaft’ ven’ prad’ Will’us Banes per attornatum fuy
}gr:zd’, & prefat’ Capital’ Juftic’ cor’ quo, &c. mif, hic record
uum coram eo habitum in hzc verba. Poftea die & loto
fracontent’ cor’ dile®to & fideli di&ti Dom’ Reg’ 7o, Fien
izg milite Capitali Juftic’ infrafcript’,affociat’ fibi Will” Pric
per formam ftatut’, ven' tam infranominat’ Will’ Banes qus
infrafeript’ Ed’ Paine & Maria uxor ejus per attorn’ fuos infs
content’, & jur’ juratz unde infra fit mentio exaft finil
ven', quiad veritat’ de infracont’ dicend’ eled, triati, & just
dicunt fuper facr’m fuum, qd’ infranominat’ Maria affumpl
fuper fc modo & forma prout infrafcript’ Williel' Ban
interius verf. eos narravit, & affid’ damna ipfius Will'o
cafione non performation’ promiffion’ & affumptionis !
frafeript’ ultra mifl & cuftag’ fua per iplum dr
fe@am fuam in hac parte appofit’ ad ofogint’ libr, &
mif. & cuflagiis illis ad quinquagint’ tres folidos & qustt
denarios. Ideo conf. eft, quod prad’ Will'us Banes rectp
verf, prafar’ Edwum Paine & Mariam uxorem ejus 440
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ma predit’ per jur’ predifios in forma predi@a affeff, nec-

non quings libras fex folidos & o&to denarios pro mif. & cu-'
flag, fuis przdi&t’ eidem Willielmo per cur’ di&i Domini

Regis hic ex affenfu fuo de incremento adjudicat’, que qui-

dem damna in toto fe attingunt ad oftogint’ & ofto libras,

& prgd’ Edwardus Paine & Maria uxor’ ejuf; in mifericor

‘dia, &ey

Hi,
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Cr. Jac.17,273
]cnlchn:.z;é
Moor 253, 854
1 RolRep.379
Yelv. 55. 56.

Part IY,

Hill. 9 Jacobi Regis.

William Banes’s Cafe.

‘Ermiw’ Hillar' 8 Fac. Regis Rot. 1112, i Banco Regis

. 4 Will. Bazes broughtan Afion on the Cafe upon an Ay

- againft Edward Painc and Mary his Wife, and declared,
" That whereas Williariz Havert was indebted to the Plaintiff
in 77/. which the Plaintiff had lent him; and that the
faid William Havers made his Will, and thereof made the
faid Mzry Executrix, and died, and that the faid My
took upon her the Charge of the faid Will ; and that fte
poﬁ'eﬂ'gd as Executrix of an Intereft of 2 Term for divers
Years yet to come of certain Gardens, and of a Bowling
Alley in Moor-fields in the Parifh of 8t. Zeouards in Shore-
ditch, in the County of Middlefex. The faid Mary 28
Funit-auno 7 Fac. perceiving that the faid Willian Baies
would fue her for Non-payment of the faid Debt, in Con-
fideration that the faid Walliame Bancs at the Requeft of
the faid Mary non moleftaret aur fellaret eandem Marin
propred 171, Jed deferre vellet folutionen: inde ufg, fofun
8. Michaelis tunc proximt’ fequen’ affumed to pay the faid
Debt at the faid Feaft of St. Mich. or otherwile; eadei
Maria adtunc & ibidew affignare welles eidernz Williehnt
Banes pro fecuritate fua in ea parte pro folutione pred 11
totum intereffe termini annorum pred’, &c. in Default 0
Payment of the faid 77 /. and averrd, that the Pl did notmo*
left or fue her, &¢. and thatat the faid Feaft the Dcfcndi{i};
4 i
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Gidnot pay not make Affignment of the faid Intereft ; and afs
grwards the faid Mary married the faid E4, Paiue: The
Defs. pleaded #2072 Affump’, and it was found againft them to
te Damages of 8ol &e. Upon which a (4) general (a) 1 Rol. 930
udgm. was given againft E, T:mge and his Wife, f¢.that the Antea g0, 2.
B, fhould recover againft them his Damages: Upon which Cr- El. g1,
Judgm. the Defs. brought a Writ of Error in the Exchequer-
chamb. by the Stat.of 27 ElL¢.8. And the principal Error
fign’d was, becaufe the PL had not averr'd, That the Exe-
amx had Affets in her Hands at the Time of the Affump’
pade of the Goods of the Deceafed amounting to the Value
dthe faid Debt ; and if fhehad not Affets, then it is wudnm
ulfumn, for there is no Confideration to charge her, nor to
hind her to her Promife ; and eo porius, becauﬁ: fhe fhall by
this Promife becharged generally, and not only of the Goods
o the Deceafed ; and therefore, in Regard the Affumy /it
darges her {elf, and transfers the Charge of her as Executr.
nanother Right to her felf as for her proper Debt, in Re-
fiet of her Promife Reafon requires that there ought to be
ﬁme good Confideration thereof, which can't be if fhe has
ot Affets.

But it was refolv’d by all the Juft. of the Com. Pleas and
Burons of the Excheq. that the Declarat. was good enough,
firit thall be intended prima facie, that fhe had () Affets ; (8)Hutt28.108,
ud therefore in Dedt againft Execut. or againft the Heir, | Rol, 5',“’."’ ’
fie PL fhall never aver in his Declarat, that they have Af- Antea go. b,
fits, for the Law prefumes that prima facie; for the Law E‘g‘zﬂ;}l“fﬁ bé
pelumes that the Teflat, or the Anceflor would not leave a Cr.[aC-47;2933..
geater Charge upon his Execut, or Heir, than he leaves Be- 294.
ft to difcharge it. And the Confideration in the Cafe at g{;{{z’ o s
Buris good ; for it is as much as if a (¢) Stranger had faid to c,.},'é’, 273,604
the PL. forbear your Debt, and donot fue the Def. till Mich, 2 Bulft. 9z.
nd at the faid Feaft I will pay you your Debt, " that isa good () CrEL8L
(nfideration, altho’ it can’t be any Benefit to him who gey ;.
makes the Promife 5 yet becaufe it isa Damage to the Cre-
orto forbear his Suit and Duty, it is a good Confideration:
115 in the fame Cafe he who makes the Promife for ano-
ir fhall be charged generally upon his own Promife ; fo
hen one is Execut. and makes fuch a Promife, the Debt is
ke by him in Right of his Executorfhip, and the Promife is
e in his own Right ; and therefore without Queftion he

i be charged in an Action brought upon his Promife (4) (4) Cr. EL ox;
merally, and yet the Money which he pays in Satisfact. of 496,
eDebt of the Teftator, fhall be allowed him as Parcel “" Jac. 273,
his Account as Executor ; for his Promife extends to .
y the Debt with which he was chargeable as Ex- {_2“" 53" 634
woer; Bat I conceive, If the Truth of the Cafe Doa.pl2or.
¢t that in the Café at Bar there had not been (¢) any Palm. 185,522,
ebt, or if there had been a Debt, and the Executrix ! Veur 121

had

e



(s)1Vent.121.
Palm. 185, 522,
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had (a) nothing in her Hands at the Time of the Promife
fhe might have given it in Evidence, and thereupon haye
been helped, for then in Truth there was not any Confiders.
tion,for to forbear the Debt where none was, or with which
fhe was not chargeable, is not any Benefit to the Defendan,
por Damage to the Plaintiff. ~ Alfo the Cafe at Bar wy

" ftronger, becaufe the Defendant promifed either to pay the

Money, o to affign the Intereft of the Leafe which fhe had
as Bgecutriz, for it was in her Eletion to do which of
them fhe would, And fo Note the principal Point refolved
by both Courts.
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Hill. 9 Jac. Regis.
Cafis in Cancellaria.

Sir George Reynel’s Cafe.

0V 1S guarto decimo die Novembris Anno Regni Regis

7 Sacobi Angl’, &e. nono, inter diftum Dominum Regem

| Quer’, & Georgium Reynel militem Defend'. Cum dies
datus fuit prefaro Defendenti ufy; duodecimum diem in-
Jantis Novembris ad oftendendam caufam, quare oficiune
Marefeal’ Maréfealcie coram ipfo Rege ranquam forisfalt
in manys difti Domini Regis feifiri non deberet, ifto quar-
decimo die Novembris Magifter Richardfon e confilio cum
frefaro Defendente diverfas Canfas in ea parte allegavir,
quod breve de Scire facias verfus prefatum Defendentent
Irofequi debeat, antequam offic’ pred’ in Manus dicti Dom’
Reg [eifiri debeat. Sed quia Curia bic in premiffis ulterins
ddvifare vult, Ideo dies datus eft per eandem Curiam ufque
siem Lune, [2 viceftmum quintum diem inflantis Novem-
bris, quo die Dominus Cancellarius Angl (afficiatis fibi
Edwardo Coke milite capitali Fuftic' de Banco Laurentio
Tanfield milite capital’ Barone Scaccarii Petro Warburion
wilite uno Fufhic’ de Banco & Facobo Altham wmilite uno
Baronum Scaccarii) quid per conftlium ex uirag; parte di-
o poterit, utrume officiune pred’ in manus dikti domini Re-
&is feifiv: poterit fine brevi de Scive fac. prius lato, wuecne,
audire proponit. At which Day, in Mich. Term now
lft paft, the Cafe was argued before the Lord Chancellor
ad the faid four Judges by Richardfon for Sir George
Reynel, and by Daiispors for the King: And the Cafe was
luh, Ed, Peacock babuis & venuis offic’ Marefohall M;ynlﬁ
chale.

95
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clalc’ corain dowsino Rege for the Term of his Life; and the

K. that now is 2 Sepr. anmo primo Regni fili, granted the

{sid Office to Sir Fames Elpbinflone, now Lord Balerinl,

and to his Affigns for 31 Years in Reverfion, who 26 9,

anno 2 Reg’ Fac’ by Deed affigned it to Hea. Spiller, " Fj,

Peacock died 7 Dec. an’ 5 Reg’ who deputed Sir Geo, Rey-

#2¢l by Word to exercife the faid Office as his Deputy at Will;

And afterwards in Fan. following Hes. Spiller by his Deed

affign’d the faid Officeto Sir Geo. Reynel. And it was found by

Office by force of a Commiffion under the Great Seal, and

returned in the Chancery, that Sir G. Reynzel had committed

divers Forfeitures of the faid Office by {uffering voluntary E-

fcapes of Prifoners, &¢. And the only Quefl. which was ar-

(s)Dy. 153. ued at the Bar in the Chancery by the faid Order of the
pl.soz11.pi.zg. Court was, If upon this Office the K. might feife without s
2Rol.191.  Sez. fa. (for no Queft, was made upon the Validity of the
iﬁ,‘i_s.';‘ p, Office;) Butafter the Arguments I moved, If fuch Office
3Co.11.2. might be granted for Years, or not. And then the Lord
1Leon.z1.  Chancellor conceived it could not, but defired us to confider
'}‘{Sg’lﬁ?f?f' of thefe 2 Points, f. 1. If the K. might feife without a &
(9)21H 7322, fa'5 and 2. If fuch Office might be granted for Years. And
Stamf. Piziog we pray'd Time to advife till this Term ; and in the Vac-
z f) Grame p.z. tion we 4 feverally confiderd of thofe 2 Points, and in the
rogar. 55, 56. Beginning of this Term we met and conferred together,
(dg 8Co.1672. And as to the firfl, we all refolv’d, that the K. might feifp
Fféulf{;; :.6.:9'.1" without fuing a (4) Sti. fa. for the Reafons and Caules
Noy16:.  which Coke Chief Juft. in the Prefence of the others in the
1Rol. Rep.85. Chancery this Term openly deliver'd in the Chancery. And
gjfgi't: .. becaufe divers Authorities were cited at the Bar, and fome
T0g. 10. {feem to contraditt the others, he made the Report in this
Br.Przrog.1ol. Manner. 1.In fome Cafes the K. fhall be in Poffeffion by
Bf;b},i: U <o Seifure without Office, asin 21 (%) H.y. and (c) Stanfird
r.OGiccde-  in the Cafe of the Temporalties of a Bp, and of Priors ali
vane Efcheat. egs,tze}auj% tl}; Certainty of %Jem appears in the Exchelq.
" Patents «6. O (&) fruftra fis per plura, qd’ fieri poreft per paucicra. 2.In
g: Pcaggsisxgg fome Cafes the KP Ihéll be ig poffeffion by Office without Sci
125, fure, as of Lands, Tenem. Offices, &5¢. which are local, of
( 533,‘;' EO(;‘:; whereof continual Profit may be taken: As where it is found
tor 3. y Office that a Condit. is broke, or that 2 Perfon attaintedof
%‘- gr(ﬁ;’{g 91. Felony is feifed of Land, &¢. or in the Cafe of Wardfhip of
3rCo.c1 o533 Land, &v. in all thefe Cafes the K. immediately by Offce’s
2 Leon. 1:+. in Poffeffi. beforeany Seifure. ¥ide (¢) 2 H.7.8.b. o ( fJH124.
;;336'395- 2 12 Hy.21.0.819.4.14 H.y. 21. b. 15 H.7.6.D. zIH.j/.'I-f’-b\
Moot 305 > 18.0. Stemf.55,56.85¢. Vide T rin. 50 El. Dowtie’s Cafe tnthe 3
£Co. 535, Partof wyRep. f10,11.85 Trin. 26 El. the Comp. of Sadlers
Stamf. Przrog. Cafe inthe 4 Partof my Rep.f.<4,55. 5. In fome Cale the X
fe: B, a1, Thall be in Poffeffi. by Office and Seifure, asin Cafcof 'g) A4
232, vowf.&¢ the right Patr, fhall not be oufted hy fuchfalfe Qffice
found thereof,till the X prefents,and his Clerk is admittedan

inflitured ; for if the K.s Clerk isrefufed and the IS, bringshis
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Quare Tusped. he may traverfe the K.'s Tirle found by the
Qffice in the fame Aétion, and is not put firft to traverfe the
Office as he is put in the Cafes beforefaid of Inheritances
manual, where by the Office the K. is in Poffeffion ; for there
he ought firft to avoid the Office by traverfe, &c, and till the
Qffice isavoided, the K. fhall be in Poffeflion, (#) 17 E.3.10.5. (a)3 Co. 11.a;
v0F (1)10.8 14. 21 E.4e1. and Dowty’s Cafe aforefaid, asif Samf. rarog,
the Manor ofDale held of the K, is aliened in Mortmain by éb;)ioE 1
ae who has nothing in it;5 and it is found falily by Office, 3 Co. o
tat he who aliened was feifed in Fee and aliened in Mort- Br. Quare Imp.
main, by this Office the K. is in Poffeflion immediately, and ;33, Travers de
in any Suit or Information commenced for the King for the Office 40.
Profits thercof, the right Owner fhall not traverfe the K.'s B?, Offce dev.
Title found by the Office, but firft he ought to avoid the Of- ‘;i:‘,,‘,?‘;,;grqg
fie by traverle, §5¢. Pide 9 H. . 2. Butif one aliens an Ad- s4.a. "
yowl, in Mortmain, in which he has nothing, and it is found
filly that he was feifed in Fee, and aliened in Mortmain,
the K. thereby is not in Poffeflion of the Advowl. until he
prefents, 2nd Lis Clerk is admitted and inflituted ; and if in
fich Cafe his Cletk is refufed, and the XK. brings a Quare
Iup. the right Patron may traverfe the K.’s Title in the Q.
I . before he avoids the Office by traverfe, &c. becaufe the
Advowf, is pot manual, but bereditas incorporea, and eo po-
tins, becaufe the Right to prefent, when it falls, is cafual and
sotcontinual, 4. In fome Cafe the K. fhallbe in Seifin, with-
e any Office or Seifure; As where the K.'s Ten’t dies
vithout Heir, &c. the Law cafls the Seifin upon the King,
vithout Office or Scifure, asin (c) 9 H.y.2.b, Vide the fuid g‘)B"- Office
(s of (d) Doty and of the Company of () Sadlers. s, B?‘}?‘:ﬁféa’,’"
when 2 diftin@ Matters of Rec’d amount to an Office, there or. )
aght to be a Sei. fa. before the K. feifes, altho’a Coinmon Br- Efcheat.2s,
Pefon in fuch Cafe may enter or feife, unlefs it is in fpecial 3%, 0.p
Caes; As if it be found by Office, that the Manor of 2, i 3 Leon. 187.
held of the K. and it appears by Fine of Record that the dutcass.b.
Mmor of D). is aliened in Mortm3in, there ought to be a Sci. i‘s,ﬁ;;,fi;‘;-b
fuinwhich it fhall appear by Averment that all is one and Moor 239.
the fame Manor, for there may be divers of one and the Stamf. Frerog,
fme Name, and that he who aliened was feifed, for both {" ;.Co o.rt
vithout {uch Avcrment fhall not put the Party to.anfwer, (¢) 4 Co.58.
butwhen there is Identity of a Thing, and it appears to the
Court that they can’t be divers, there 2 Matters of Record
hall amount to an Office: As in the Cafe of Sir 7 Savage,
Whowas (f) Sheriff of the County of Worcefler tor Life by ( £)Dyer 151
Let, Patent under the Great Scal, he was indited of 2 vo- pl.q. yer s1.
]!"“%ry Efcapes of Felons, and it was held ger cur’ i Ban- Kelw. 194,153,
% Reg_is that thofe Records amounted to an Office, and that 71.9({61 155
‘!‘% King mighr feife without a Sc7, 4’5 and the Reafon was, Antea §o. &t
st it appear'd to the Court, that there could he but one
Yl in’ 2 County, and thegefore no S6i. fa. was neceflary

in
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(s)Dy. 151 in fuch Cafe: Mich. 8 H.8. Rot. 21. reported by (2) Dy, 4,
g;& o & s Phil. & Mar. 151. b. Nota good Difference. Vide 16,
,9? 190195 o Brief 651, 21 AJf. 36. 40 Aff- 46. 50 4.2, 2 E. 35, 10,
2Rol.1ss. & EL (bj Dyer 211. 30 Eliz. 41. 6. Inall (¢) Cafes whena
Ant. 50.2.96.2. common Perfon is put to his A@ion; there upon an Office
!(9?22?“ ' found the K. is puttohis 8¢i. fz. as in Cafe of * Wafte, Cef:

() Stamf. Prz- fivit, £5¢. But when 2 common Perfon may enter or fif;,

g ‘éb‘-’ there an Office without a &7, fz. thall fuffice for the King,

(5!43.57.'2!.'!:- 12H 5. 21.0. 14(d)H.7.2. 15 H.7.6.D. Stamf. (¢) 5.

() Stamt. Prz- Vide (f) Dowty’s Cafe aforefaid 5 and by thefe Differences

3% 55:56. apparent in our Books, all the Books are well reconciled and

E%mggf: "1~ agreed. And for Authorities in Law in Cafes of Offices,

goment inQuo 8 H.4.18.4. The Abbot of St. (g) Albans had 2 Gaol, and

amanto i2. detained Prifoners, becaufe he would not be at the Charge

iu‘z.. Franchif® 1 fue forth a Commiffion for their delivery, the K. hus

Br. Forfeir. 93. Caufe to feife the Pranchife into his Hands; 20 £.4.5.0

Br.Franchife 5. The Abbot of () Crowlznd had a Gaol in which the Prifo-

gggﬂ; oi“'; ners were imprifoned, and becaufe once he kept Men who

Warranto 12, were accquitted of Felony, and alfo had paid their Fees, the

. K. refeifed the Gaol for ever, and that was for Mifuferofhis

ga)i" gfc‘;]:d;; Franchife. 5 E.4.3.4.5. TheDukeof (1) Norfolk being Mar-

s0. " thal of Euglaud, granted the Office of the Marfhal of the
2Rol153.  Marfhalfea of the King’s Bench by his Deed to one Fol#

BrPaxussg.  Bouchier for Term of his Life, with Warranty, who was ad-
mitted accordingly of Record, and afterwards the Duke di-

ed, his Heir within Age; and it was found by Office that

the Duke died {eifed of an Eftate-Tail in the faid Office,

and that it defcended to his Heir within Ages; And there it

is held, by this Office Boxuchier is out of Poffeffion, and the

King is in Poffeffion till he has avoided the Office by Tr-

verfe, &c. And Coke Chief Juftice cited a Record in 77in,

21E.1. Rot.53.Cant’, corunz Rege Fulco de Valebus attorndt,

Jfive vicegerens Regeri Bigot com’ Norff. & Marefchal’ Augl,

quia permifit Alonum Ofiignd qui utlegarus fuir promort:

Henrici Hagom gui fuir [ub cuftod’ fua ficus nullo crimig

vellatum, 8 milfas in duabus ecclefTis audire, & per platess,

wicos, & tabernas, [ine compedibus ambulare £3 vagari, fo

risfecit officium funm warefthal una cun virga, que oop-

(B)Asweagho2. yirny in Gnanibus Regis, & committitur Vicccom' Cantié
gﬁ;’ 5;739;' And the faid Cafe of Sir ok (k) Savage was cited againt0
195. this Purpofe ; Wherefore it was concluded, that in the Cafea't
71\:%2; 155 Ber the King might feife without any §¢i. fo’; and all this

(1),_“’;,.'.‘ ¢;. was agreed by the Lord Chancellor ofy England.

1Rol. 837 As to the other Queftion, it was refolved by the

Loness83. - Chief Fuftice, Chief Bayon, and Warburton Juftice, ht
Hard 55, ;75':’ the faid Grant for () Vears of the faid Officc W8
355, void. 1. Becaufe this Office is an Office of great Tnd

zlezziizic gnnezed to the Perfom, and concerns the Adminiﬁramo‘z:

4




+

pur IX.  Sir George Reynel’s Cafe 97
¢ Jultice, and the Life of the Law, which is to keep thofe g
shoare in Execution in * fulva &S aréta Cuflodra, to the End # pn, 37,5
ey may the fooner pay their Debts, &¢. and this Truftisin- T
triduel and perfonal, and fhallnot be extended to his(s) Exe- (4)1 Rol. 8-
awsor Adminiftragors. For the Law will not repofe Confi- ; Rol 153.
fencein Matters concerning the Adminiftration of Juflice in Jones 127,
derlons unknown. 2. This Office requires continual Attendance
wCourt, and perhaps the Leflee may die (5) Inteftate, and (4)Cr.Car 58;.
den who fhal] be Officer till the Adminiftration is granted 2 ‘
el the Qrdinary, or who elfe? And if the Officer dies in
Det, and none will prove the Will, or take Adminiftration,
cho then fhall be Officer 2 &¢. 3 Every fuch Officer ought to
ieadmitted and allowed by tﬁ’e{Court, and fworn there ; but if
«h Officer is admitted for Years, then the Executors or Ad-
witrators will be Officers without Allowance or Admit-
uce, which will be inconvenient. 4. This is 2n ancient Office,
ol has always been granted for Life, or at Will, fo hiat the
rlon to whom, &5¢. was certainly known, and before thefe
ysnevér was granted for Years,and in thefeCafesInnovatidns
dngetous. 5. If itmay be granted for Years, it may be de-
wded if it fhall be forfeited by Utlary, or fhall be Affetsto
isExccutors, and many other Queftions will arife upon ir. ,
116 H. 6. * rot. 63. in the K.’s Bench, this Office granted LDY,' Al
vne for Life. (¢) 59 H. 6. 32. . granted to B¥andon for (c)Br. Office
k. (4) 5 E. 4. 3. a. b. this Office was granted to Bourchier '3 :
iLife, M. 10 & 11 Eliz. to * Gawdy for Life, ‘and in no E“ [F):‘;-‘"'" 7
kor Record can it be found before this ‘Time, that this &c 271: eI
ficchas been granted for Years. But yet, by an A%tin Law, 39 H.6,32 b.
Term, which is but a Chatrel, may be in fuch Office, as it 7}, 3 > 3H™
ats in 5 E. 4. 3. 4. b. The D. of (¢) Norfolk had an E- * by,n:;?,}}l_;,
e Tail in the Office held of the K. 7z Copite, and dicd, 3 Keb. sou
isHeir within Age, and that found by Office, in that Cafe (:)f{'ic"'”a'
¢K hasa Chattel in the Office, f¢. during the Minority, At \6‘ ?
if the K.dles,it would defcend to thenext K. and would Br. Officede-"
tg0 to his Executors or Adminiftrators, fo an A& in Law y20t Efchearor
pth not introduce any Inconvenience. But there it is put, Bi, Paent 59. i
itif the K. grants the Office for Life, or during the Mi-
iy, there ought to be a Sci. fa. againft the Patentee 5 and
ll}out Queflion the Grant for Life in fuch Cafe, 7 f) the K.
mng but a Chatrel, is void. And fo for the Reafons aforefaid
s alfo the Grant thereof, during the Minority ; for if the
e fhould die, his Executors or Admini&rz{tors would
it it, which would be inconvenient. And ‘the prin-
| Cafe of 5 E 4. 3. a b. The King having  the
€ in Ward granted it to Wangfield at (g Will, /)2 Rol. 1¢c
ich without Queftion ftood good in Law. And where
Chief Baton in'39 M. 6. 34. 4. falth, If 2 Min
ts an Office to another for Life or for Years, and he (4) Co, Lic
Wt (7 ) execute his Office, or otherwife mifdoth his 233. «.
0 Ofﬁﬁ(‘; Poltea pg. 3

=

(f) 2 Rol,
155,
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D#fice, the Grantor fhall feife his Office: Firft it doth not ape
pear what mannerof Officche.means, (¢. ofgreat Trugt, or cop.
cerning the Adminifiration of Jutice. 2. Ltis buta fudcen(.
pinion not pertinent to the principal Cafe: And therencither
Prifor, nor any other of the Juftices affirm, That the faid Of.
fice of Marfhal may be granted for Years. And where it wy
objected, That the K. may grant the Cuftody of a {4) Guolty
another in Fee ; and alfo to be (&) Sheriff of fuch County
one and his Heirs, which Eftate in Fee-Simple includesall
other Eftates, and the Heir in fuch Cafe is as well unknowp
at the Time of the Grant, as the Executors or Adminiftrs-
tors in Cafe of 2 grant for Years. To that it was anfwered,
That it is true, That fuch grants may be made by Law, but
they differ from this Cafe at the Bar for divers Reafons, |
There can’t be any fuch Intermiffion, for immediately b
the Anceflor’s Death the Office defcends to the Heir. 2 SucK
Eftate can’t be forfeited by Outlawry. 3 In ancient Time
Coines had theCuflody of theCounty,and was called (¢) Pre-
pofizus Comitatus,Shire-reeve, i. Reeve of the Shire,whichis
as much astofay Prepofitus Comitatus 5 and afterwardsicwas
transferred to the Sheriff, who is (d) Picecoues, 1. is
Vice Comitis 3 but as the K. can't grant to one, that he and
his Executors or Adminiftrators fhall be Counts or Earls for
() Years, for then his Executors or Adminiftrators, one be-
ing appointed by himfelf, the- other by the Ordinar,
would be Earls: So without Queftjon the K. may create an
E. for Life,in Tail, or in Fee. 4 This Office of Marfhal, &
ought to come in by Admittance or Allowance of the Cour,
{o does not the Sheriffor Gaoler. 5 Grants of fuch Officesin
Fee, or for Life, have been allowed and approved, but fuch
Grants for Years, were never allowed or approved ; & feri
culofum exiftinno quod bonorum virorum non comsprobatur e
ewplo. And if this, and fuch Offices may be granted for
Years, then the Offices of Cuftos Brevium, of the Chirogr
pher, or of the K.s Silver, £&¢. may be demifed in Poffcfiion
or Reverfion for 1o00Years or more ; fo of the Clerk ofthe
Pipe, and of the K.’s Remembrancer, &c. in the Excheg,
and {o of the Office of Clerk of the Crown in this Coutt, and
of other Offices in other Courts, upon which the Subver
fion of Juftice, by reafon of Ignorance in the Officers, woul
enfue,for good Clerks would be deterr’d from applying thems
felves to get Knowledge and Experience, when fuch Offices
fhall be {aleable, and transferred from one to another forlu-(
cre and gain ; upon which alfo would enfue Corruption inthe
Officers, and Extortion from the Subjefs, and othet
great Inconveniencies, And the Lord ~Chancellor hest
ing thefe Reafons, agreed clearly with this Refoll}'
tion, and faid, That fo was ‘the Opinion of §i

Febn Popbaw late Chief Juftice of England, iv {’:Ié
il
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fich Cafes 5 as he had often affirmed to the faid Ld. Chan-
ccllor, and to me alfo when I was Attorney General, And 1t
was alfo refolved, That for as much as the Office was found
by Force of 2 Commiffion under the Great Seal and return’d
inthis Court, that (altho’ the Office be to be executedinan-
other Court) yet the Award ofthe Seifure fhall in this Cpurt,
where the Office is returned, and in this Court the Party {hall
have his travetfe, or Monflrans de droit, as his Cafe is, to a-
vwid the Office, and when fuch award fhall be made, the
Cuftody of the Prifoners is to be committed to another, to a-
wid the Efcapes of thofc who are in the faid Prifon, and fo
has it always been ufed, but the Admittance and Allowance
of fuch Perfon to whom the Cuftedy fhall be newly in the In-
terim committed, belongs to the Court of King's Bench,
Then the L. Chancellor asked, how this feifure fhould be
made? And [ anfwered, That by the Office and the Award
of the Seifure,theK.is in Poffeffion without any Writ or Coms
miflion awarded for that purpofe 5 but that there fhould be a
Writ of Difcharge diretted to Sir G. Reynel,according to the
Effeét of the Writ in the Regifter, 295. when an Efcheator
is removed, B (a) mandatum ¢ft nuper Efcheatori R.inCom’ (2)5 Coj2. a
pred g eid’ if. rotulos, brevia, &8 onsnia alin Offic’ illud tan-
gentin gua in Cuflodia fua exiftuut per Indentuias inde inter
&5 debute conficiend’ liberet,€5¢.and the likeWrit fhould be di-
rfted to Sir G. Reynel, to deliver by Indenture all the Pri-
fiers, &c. which are in his Cuftody ; and as when the K. is
fily entitled by Officc, and upon Petition, Traverfe, or
Monftrans de droir, Judgm.is given, guod manns Done. Reg.
(b amoveantur, that withour other Writ the Hands are re- ($)Cr. EL 523,
moved, s it is held in 10 Aff. p. 2. 10 E. 3. 2. Tit. Aff. 156, Moor 346.
SE.3. Qu. Im, 34. Stamf. prerog.18.and fo it was adjudg-
olin Cominuni Banco between Browsn and (¢) Terry, Hill, (9) €~ Els23.
31 Bl ros. 620, and yet in fuch Cafe the Ufe is, tohave 2
Wit of Araowens manums : So when an Office is found for-
fited, prefently by the Law the Party is out of Pofleffion,
udthe K, is in Pofleffion, and yet the Ufe is, and to good
pupofe, to have fuch Writ of Difcharge as is aforefaid 5 and
settill he is atually removed he fhall anfwer for all Efcapes,
firhe who occupies ot has the Cuftody of a Gaol * by *Haic'sP.Car.
tight or wrong, fhall be charged for Elcapes of Prifoners, 14
It 4.93. 4. and he who hasthe Cuftody of a Gaolin Fee,
ﬂﬂd.ﬁlbﬂitutes another at Will, or for Life, under him, the
&ion upon the Efcape will lie againft him who has the
il Poffeffion of the Office, 13 . 3. Bar 253. The ) Dy~
Mbot of efminfter's Cale againft ‘2 Gaoler at Will, ‘;71%}2"} :
10 Eliz, 298, 299, Dyer, Gaudy Under-Marfhal for Life ; Tor g
but if they are not fufficient, refpondear (4) fuperior, fi.he Noyz2;.

. . [ wo g = lmib, 132,
Who granted at Will, or fos Life, asappears in 39 H. 6.32.2. PRI N

2 T iy
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for the Infufficiency of Foln (a) Brandon who had the M
1halfey for Life, the D. of Nozfolk who had the Inheritdne
was charged for Efcapes of Prifoners, And a Cafe was cited
which began in this Court Paft. 21 Regine EL Rot. 1. inter
placita Regine, the Record of which begins in this Manner,
Midd Conflat gd° Dony’ Philip & Dowing Maria nuperRes
€ Regin’ Angl’, foror Dom’ Regine nunc prechariffime,pry
it beredibus & fuccelfor’ dilF Regine Marie, per eorun
dein nuper Regis & Regine Philyppi & Marie literas py.
tentes Jub magno figilio fuo Anglie confelt geren’ Dat' ¢
pud Wefl. 23. die Sept. annis eorund’ nuper Regis & Regi-
ue 5 & 4 Dedernur & Concefferunt Marco (b) Steward
genercfy oficium Servien’ eorund’ nuper Regis & Regine
Marie ad arma, attendend fuper Cancell Anglie pro ten.
pore exifteir, ac ipfum Marcune Servicaten fuum ad arms
fecer’ ordinaverunt, & conflituerunt per eafd’ literas paten-
tes, babend & gandend offic’ idlud pro termino vite fus, with
all Fees, and a certain Fee of 12 4. per diewe: By Fore
whereof the faid Mark was feifed of the faid Office for
Term of his Life 5 and it was found by Office 24 Funiian,
19 Fi. by Force of a Commiffion, &¢. direfted to Randal
Hurlefton, Fokan Juthal Efqrs; and others, and returned in
the Chancery, quod pred Mavcus non defervivit in offig
Servicutis ad arina pred juxta cffetum € tenorem pred’
litergrum patent’ fibi confect ,de 8 die OLtol an’ regm diff
Do’ Regine nunc 12 ufgue v diewn Feb’ tunc ulf’ praterit
aute caprion’ inquifly pred’ féd per totum idem remipus di
eodezir (fficio (e abfentavit, Etmodo ad bung diew, ic. y diew
Maii, anno veg’ dict Do’ Reging nunc 21 venit bic pre
far’ Aiarcus Steszard, & queritur 2 vatione & colore ingi-
£t prad’ b exercinio officii fui predilt amorum effe, & b
aninus jufe, (by which it appears that immediately by the
Inquifition he was in Law removed from the faid Office
which alfo appears by the Judgment) pro monfbrationerefl
Sive juris fuz 1 bac parte, idem Mavcus dicit, quod domins
regling nung, {c.ult, die Nov' an’ regnifui xx apud Weflw 1
Con? Midd’ dedit eidem Marco licentiam, ad fe abﬁmtmf o
exercitiogficii fkipred durante beneplacito iffins Marci, -
sec per ipfim Dowe’ Reginam el preciperetuy ad defervien:
in officio fuo pred’. And thatfrom the Time of the Licencet
this Day, the Q. has not commanded himto exercife thefi
Office, £5c. Gerrard the Q.s Attomey General took Ific

d’cad Domina Regina non dediv eid Marco licentian

abfenrand ab exercitio officii fui predif¥ durante h’fleﬂd
cito ifyius Marci, donec per ipfam Dom® Reg' unnc el fré
ciperetur od deferviend’ in officio fuo predict modo & fit
w4, &Sc. Er boc iden Aitoruar’, §90.per’ gd iﬂquimmrgz
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atriat, & pred’ Marcus fimiliter : Tdeo dies datus éft coram 1. Nota,corani
wdem Domina Regina incraftino Afeenfion’ Domt’ ubicungne DommaRegn’
e fuerit in Angliaad faciend’ & reciprend’ gd' jufte fuerit iy é? léy;{s
in premiffis, &8 Venire faias awarded t6 the Sheriff of Midd' the Entiy of
fetornable in the K.’s Benchat thefame Day. And Sir 7 homa; !¢, 1n Chan:
Bromley Kt. (2) Chancellor of Engl. die Lune poft Craftin - Lr)cgrynyxigﬁfa::
fienffor’ Dow’ Tern’ ‘Pafe’ 21 El. Reg’ per manus fuas proprr- Cancell’,
ssdeliberavit record’ preed’ cor’ iy Reg' in Cancell fug babit' > P2 given
inCur’ coram Dom Reg’, ([ the Court of K. s Bench ) 272 cra- :ijpcezi',’;eéy 2
ftino AfeenfionisaJury was return’d who appear’d and gave 2 for Tialof the
Tpecial Verdi@, they found the faid Let. Par. of the K. and Q, [T |
8,6 M. to the faid Mark Steward of the faid Office, which sy e >
aeentred 72 beec verba. And firther found, thatat the hum- Canc’ retorn’
bePetition of the E. of Zeicefler, an Dr Hurr, Dowd’ Regime " £ R
pred'ult’ Nov' an’ regni dilt Do’ Reg’ nunc 11. Conceffir g4 .:"y of:hechZ_e-
i Marcus feipfum abfentaret ab exercitio dill officii fur du-~ cord inB.R_
rante benepl'to spfius Marci guonfy; ead Dows’ Reg if fun pre- 5 M*I‘“"S i
peret defervire in offic’ fuo pred’, and thar Auguft, Steward o Ec.egl,a"v‘ ¢
Brother of Mark Steward, 6 Marcit anno 11 Reg’ per dicF s- Spec. Verd,
Dow’ Regin® admiffus ad attcndend loco & vice iffius Marci 3.2 collateral
fratris fus fuper N. Bacon mulitem adtunc Dom’ Cuftod magni () S Sand. 5 7
Jyilli, and then in the Prefence of the Queen wasfworn, &c. by 1 Sid, 436. o
Force whereofthe faid Augnftine exercifed the faid Office,/f; + ;1“”' é"'
w Junis, ar’ 18 FL Sedutrum dit Dom’ Regin’ per verba, = o \ep2s
tantum abfy; foripe figilporeft fufficient’ inlegelicentian: dare
td Marco ad feipfum abfentand ab exercitioofficii fui pred’
Hur’ predié¥ penitus ignorant 5 €& inde pet auxil’ & advijo-
neat’ Cur’ 11 pr einif]. And this Cafe was argued atthe Bagand
Bench, and depended in Advifement till Michaelmas-Tern, -
nd then it was refolved by (&) Sir Ch.Wray, Ch. Juft. and ro- (¥ 2520 27,
. h 1 sid. 436.
tan Curiam, That the Licence by (¢) word was good enofigh, , %, 5o,
und becaufe all Pleas in the Chancery, according to the Ordi- 1 Mod.Rep.2g,
tuy Power are corans Dom’ Regur’ in Cancell', and the Keep- 7 2E']<of. Iig
#tofthe Great Seal or Chancellor of Ezgl. is but the Q.'s De~ Noor 1070
puty during her Pleafire, and therefore the Service of the Ser- ’
Jntat Arms done to the Q.'s Deputy, is in Law done to the
Q.her felf. And that well appears by the Let.Pat. them/{elves,
frK. and Q. P. € M. concefferunt, &e. officium fervient eo-
tund nuper Regis 8 Regine ad arma atrendend fuper Caz-
tlar Anglie, §c. fo that he is the K. and Q.’s Serjeant at
&ms, and therefore Q. El. might well licenfe him to abient
himfelf, €5z, which ina Mannerisa Refufal of his Servicé for
the Time, foritis at her Pleafure whether fhe will accept his
Service or not 3 another reafon was given, that the Queen did
tot depart with any Interett in this Cale, but fufpended the
Service of a Serjeant for a Time, and therefore fuchk Li-
tofe by Word was good enough. Alfo it was rellved ,
that it {s true, That (#) Noov-attendance vpon the faid ('i ) Co. iz
fice is & Caufe of Forfeitge, but it ought to bea vo- Tk o g
. ]
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luntary Negligence, and not when he hasthe Queen’s Affeqy,
who is to take Advantage of the Forfeituie for the Non g
tendance. And afterwards (#) Judgment was entred in thy
Manner, Super quovyfis & per Curiam bic wntelleStis o
buy € fiugulis freunffis maruraque deliberatione ind. hely.
ta, Servieat’ dicte Doid’ Regin’ ad legeur ac 1pfins Regme
sttoriar’ cd Foe corvecat’ & prefent’s confideratuas efl, quod
At officivin dille fervieatis ad arma 1 inanibus Downg
Regrae rereit’ cidein reflatuatur, & quod pred’ Marcus of
cvescitimie oficit (i1 pred a quo amorus fuit, una cum v
dis & feod.s mde cidewt officto debitis € pertinen, o aithy
rcinfore ainotionn fue, ab exercitio (ficit fu ]'zr.ezi' hucufyue
percept & detcur veftnuatur, falvo femfer jure Regime fi
quod, ¢€c. Which Record at large (being worthy Obfervation)
is as follows,

Termino Pofche Regine Elizabethe oicefim
primo, Rot' 1. inter placita Regina.

h/iEmorandum qd’ 77 cnzas Browmley mil' Domin’ Regin’
nunc cancellar” die Lunz proxim’ poft craftin’ afcenfi-
cn’ Dom’ iflo codem termino, coram Dom’ Regin’ apud
Weftm® per manus fuas proprias deliberavit hic in cur’ quod-
d.m record’ corzm 1pfa Dom’ Reg’ in cancellar’ fua habit, in
hac verba, Placita cor’ Dom’ Regin’ in cancellar’ fua apud
Weftm’ termino Pafch’ anno regni Eliz’ Dei gratia Angliz,
Franciz, & Hib' Regin’, fidei Defenforss, &e. vicefimo pri-
mo. Middl' {f. Conftat quod Dom’ Philippus & Dom’ Maria
ruter Rex & Reg Angliz, foror Dom’ Reginz nunc pre-
chanflimz, pro fe hziedib & fucceflorib’ dicte Regine Ma-
niz, per eorund’ nuper Reg’ Philipp: & Regin’ Mariz lier
patentes fub magno figill fuo Angl confe&’ geren’ dat’apud
Weftm. vicefimo teruo die Sept an eorundem nuper Reg
Philippi & Regin’ Mariz teruio & quarto, dederunt & con-
cefferunt cuid’ Marce Steward generofo offic’ fervien’ eorund
nuper Regis Philippi & Reginz Mariz ad arma, attendend
furer cancellar’ fuem Angliz pro tempore exiften’, ac ipfum
Marcum fervien faum ad arma fecer’, ordinaver’, & conf-
tuer’, per eafd’ literas fuas patentes, Habend’ & gaudend’ of
ficium :llud exdem Marco pro teimino vita fuz, & quod
iidem nuper Rex Philippus & Regina Maria pro fe & ha-
red’ & fucceflor’ difte Regine Mane, per eafdem lirrss
fuzs Parentes dederunt & concefferunt eidem Marco, pro cas
ercitio, & occupatione officii pred’ vad’ & feod’ duodecim de-
ar perdiem, habend’) gaudend’,& percipiend annuatim g.ra!',
i
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diet vad’ & feod’ de duodecin} denar’ per diem prefat’ Mat
¢o pro termino vite .fux de exit’ & profic"hanaperii eorund’
puper R?gls,PhlllPPI & Reg Mamt) per manus Clerici five
aftod’ ejufd’ hanaperii fui & hered’ ejufd’ nuper Reginz
to tempote e’x_i{’cen’, apnuatin} folyend’, prout pet prad’ li-
teras patentes nter ’aha plemus. liquet & apparet, quarum
quidem litefar paten’ pratextu idem Marcus fuit feifit’ de
officlo Praz.d ut de hbﬁer’ tenemento pro termino vite fuz:
(ung; etiam comperttim eft per quand’ inquifition’ inden-
tit capt’apud Weftm'in comitar’ Middl’ vicefimo quarto die
Junii anno regni dicte Dom’ Reginz-nunc decimo nono cor’
Ramulpho Hurlefton armiger’, Joh’ Muthall armig’, Francif,
Tolyat armig’, & Joh’ Statham generofo, virtute commiffion’
{itz Dominz Reginz nunc fibi ac cuidam Joh’ Goodman
dire, per facramentum xii. &c. quod pred’ Marcus non
defervivit in officio fervien’ ad arma pradifto juxt’ effedt’ &
tenor’ predict’ literarum paten’ fibi confe®’, de octavo die
0fobris anno regni diftz Dominz Regine nunc duodecimo
wlue primum diem Febr’ tunc ultimo praterito ante captio-
nem inquifitionis prad’, fed per totum idem tempus ab eox
dem officio fe abfentavit prout per eandem inquifitionem in
ancellar’ i€t Reginz nunc retorn’ & in filaciis ejufdem
ancellar’ de record” refiden’ plenius liquet & apparet : Et
 modo ad hunc diem, viz. feptim’ diem Maii anno regni di&t*
| Dom’ Reg’ nunc vicefimo primo, venit hic prafat’ Marcus
deward 1n cancellar’ di¢te Dominz Regine nunc apud
Wetmon’ per Edw’ Cordell attornatum fuum, & querit’ fo
ntione & Golore inquifitionis pred’ ab exercitio & occupati-
o officii_fui pred’ amotum effe, & hoc minus jufte, quia
proteftand’, quod di&’ inquifitio minus fufficiens In lege exi-
fitad ipfum Marcum sb exercitio officii fui pred’amovend’,
sm monfiratione re@’ five juris fui in hac parte, idem Marc’
it ¢d’ diét’ Dom’ Regina nunc, diu poft confetion’ prad’ lis
terar” paten’, fcil't, ultimo die Nov. an’ regni fui undecimo, a-
pud Wetmonft’ in com’ Midd’ dedit eid’ Marco licentiam ad
kabfentand’ ab exercitio offic’fui duran’ beneplac’ ipfi’ Mar-
t, donec per ipfam Dom’ Regin’ nunc ei praciperet’ ad de-
fviend’ in officio fuo predifto, virtute cujus quid’ licentize
4@’ Dom’ Regin’ prefat’ Marco, ut prafertur fadt’ id’ Mar-
{15 per totum tempus abfentiz fuz in inquifition” preed fpec’ fe
thlentavit ab exercitio officii fui pred’: Et ulterius id’ Marcus,
fro ulteriori monftration’ juris & recti fui, dicit, gd’ ipfe nunc
¢t& femper a tempore amotionis fuz ab exercitio officii fui
Jed parat’ fuit, & fwplus fe obtulit ad deferviend’ in officio
04 fuo
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fuo pradifto; & quod adhuc a tempore licentiz diftz Dy
minz Reginz feabfentandi diflo Marco dat’, eadem Domiy’

Regina non ci pracepit ut deferviret in officio fuo pradito;

abique hoc quod diéta Domin' Regina nunc habet aliqueq
aliud jus five titul’ in vel ad officium pred’ quam ut fuperi.
us allegat’ exiftit, & abfq; hoc, quod habetur aliquod aliud
recordum prater recordum inquifitions pred’, quod facit fey
prabet, feu facere feu prabere poffit aliquod titulum difte
Dominz Reginz nunc, in vel ad officium prad’: Quz om
nia & fingula idem Marcus paratus eft verificare prout cur
hic confideraverit, unde petit judicium,& quod ad poffeffior
& exercitium officii fui pred’,una cum vad’ & feod predac
exit’ & proficuis cidem officio debit’ & pertin’, a tefnpore &
motionis fuz ab exercitio inde percept’ reftituatur, &, Et
Gilbert’ Gerratd ar’ attorn’ dict Dom’ Regine nunc genera-
lis, qui pro eadem Dom’ Regin’ nunc in hac parte fequitr,
pro eadem Dom’ Regin’ dicit, quod per aliqua per prafat
Marcum Steward fuperius placitand’ allegat’, eadem Domi-
n2 Regina a jure five titulo fuo, in vel ad officium pred’ pra-
cludi non debet, quia dicit quod eadem Domina Regin’non
dedit eidem Marco licenciam ad fe abfentand’ 2b exercitio
officii fui pred’,duran’ benepi’to ipfius Marci, donec per ip-
fam Domin’ Reginam nunc ei praciperetur ad deferviend in
officio fué pradicto, modo & forma prout pred’ Marcus in
monftrand” jus fuum ad officium pred’ placit'do allegavit, &
hoc idem attorn’ diétz Dom’ Regin’ nunc pro ead’ Domina
Regina petit qd’ inquiratur per patriam, & prad” Marcusfi-
militer : Ideo dies datus eft eis coram di€t” Domtin” Regin
nunc in craftino afcenfionis Dom’ ubicunque tunc fueritin
Anglia ad faciend’ & recipiend’ quod juftum fuerit in pr-
miflis; Et preec’ eft vic’ Middl', quod venire faciat cor’ ex-
dem Domin’ Regin’ ad diem illum xii. liberos & legales
homines de vicineto civitatis Weflmonafterii qui prefatm
Marcum nulls affin’ attingant, ad recogn’ per eorum facrs-
ment fuper premiffis plenius veritatem, ad quod quiden
craftin’ afcenficnis Dom’ coram Domin’ Regina apud Weft
monafter’ ven' tam prad Gilbert’ Gerrard, qui fequint,
&c. quam przd’ Marcus Steward per Johan” Manning attor
fuum, & vic retorn’ nomina xii. jur’ quorum null’ &c. 1deo
przc’ eft vic’ quod nom omirr, &c. quin diftr’ eos per omncs
terras, &¢. Er quod de exir’, &c. Etquod habeat corpord
eor coram Dom Regin in O&ab’ Sané®’ Trin’ ubieung; &
Adrecogn’ in form’ prad’, &c. Idem dies dar’cft tam Pra:fa:f
Gil’ Gerrard quifequit,, &c. quam prafat’ Mar’ Steward, &
Ad quasquidem Oétab’ San& Trin’ cor’ Domin’ Regir’ ﬂ}{)“d‘

i Weltm
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Weftmonafter’ ven’ tam prefat’ Gilbertus Gerrard qui fequit’,

& quam pred’ Marcus Steward per attornat’ fuum prad’,
Et jur’ juratz pred’ exalli, fimiliter vener’: Et fuper hoc
&t hic in cur’ publica proclamatione pro Dom’ Regina, prout
motis eft, qd’ f1 aliquis fit qui Juftic’ Dom’ Regine hic, fer-
vien'ipfius Dom’ Reginz ad legem, five attornat’ ¢jufd’ Dom’
Reginz general’, aut jur’ juratz pred’ de premif. informare
vellet, veniret & audiretur. & Edw. Auderfon unus fervien’
diftz dom’ Regine ad legem ad hoc faciend’ fe optulit, per
ol proceflum eft ad captionem jurat’ prad’ per juratores
rzd’ modo inde comparent’, qui ad veritatem de premif.
Sicend' ele&, triati, & jurati, dicunt fuper facram’ fuum, qd’

Dom’ Philippus & Dom’ Maria nuper Rex & Regina Angl*

er literas fuas patentes fub magno figillo fue Angl’ confect’,
geren’ dat” apud Weftmonafter’ vicefimo tertio die Septernb’,
annis regnorum ejufd’ nuper Regis & Regine tertio & quar-
to, dederunt & . conceflerunt eidem Marco officium fervien’
od afma, attendend’ fupér cancellar’ fuum Angl’ pro tempore
exiften’, ar ipfum Marcum fervien’ fuum ad arma fupradiét’
fecer’, ordinaver’, & conftituer pereafdem literas patentes,ha-
bend’ & gaudend’ officium illud eidem Marco pro termino
vite fuz, & infuper iidem nuper Rex & Regina dederunt &

- conceflerunt per literas patentes prad’ pro fe hered’ & fuc-
cefloribus przf. Reginz pro exercitio & eccuparione officii
przd’ vad’ & feod’ duodecim denariorum per diem, habend’,
gndend’y & percipiemf' annuatim dit’ vad’ & feod’ duode-
cm denar’ per diem praf, Marco pro termino vitz fuz de
exit’ & proficuis hanaperii cancellar’ fuz per manus clerici
five cftod” ejufd’ hapaperii fui & hared’ prad’ nuper Reginz
pro tempore exiften’, ad fefta §. Mich’ Archangeli & Pafchz
per equales portiones annuatim folvend’, una cum omnibus
dliis proficuis, commoditatibus, emolumentis, allocationibus,
&advantagiis eidem officio qualitercung; ab antiquo debitis’
& confuet’; & profert hic in cur’ idem Marcus Steward lite-
f1s patentes praed’, qu fequuntur’ in hec verba, Philippus &
Maria Dei gratia Rex & Reginz Angl, fopanorum, Fran-
tie, utriufq; Ciciliz, Jerufalem, & Hiberniz, fidei defenfor’,
Archduces Auftriz, Duces Burgundiz, Mediolanz,& Braban-
tig, coimit. Hafpurgi, Flandrie & Tirollis, omnil?us ad quoa
frefent’ literz pervenerint falutem. Cum px;a‘zch.an{ﬁmus fra-
ter nofter Edw. nuper Rex Angl’ fextus, per literas faas pa-
teates fab mag’ figilio fuo Angl’ confett’, geren’ datuén apud
reenes
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Greenewich, oftavo die Aprilis annoreg’ fui quarto, de grqy'
fus fpeciali ac ex certa fcienc’ & mero motu fuis, necnon dg
advifamento & concenfu concilii fui, dederit & conceffer
dile&o fuo Ric’ Hatchman gen’ officium fervien’ fui ad army,
attenden’ fuper cancellar’ fuum Angl’ pro tempore exitter,
ac ipfum Ric’ fervien’ fuum ad arma {upradicta fecerit, ordi-
naver’, & conflituer’ per eald’. habend’ & gaudend’ officiun
illud eid’ Ric’ pro termino vite fuze & infuper per eafd’ litey
fuas paten’ dederit & concefler’ przf. Ric’ Harchman, pto
exercitio & occupatione officii prad’, vad’ & feod’ duodecinm
denar’ per diem, habend’, gaudend’, & percipiend’ annuatim
di&t’ vad’ & feod’ duodecim denar’ per diem pro termino vit
fuz a tempore mortis illius fervien’ fuor’ ad arma qui tunc
prox’ obierit, de exitibus & proficuis hanaperie cancellar’,
five per man’ clerici five cuftodis ejufd” hanaperiz fuz pro
tempore exiften’ ad fefta 8. Mich. Archangel’, & Pafche per
equales portiones annuatim folvend’, una cum omnibus aliis
proficuis, commoditatibus, emolument’, allocationibus, & ad-
vantagiis eid offic’ qualitercungs ab antiquo debit” & confuet,
prout per ditas liter’ fuas paten’ inter alia plenius liquet &
apparet : Et quia pred’ Ric’ Hatchman in voluntate jam exi-
ftit liter’ patentes przd’ nobis in cancellar’ noftram reflituere
cancellandas, quz quid’ liter= patent’ ibid’ jam cancellar’ ex-
iftunt, prout certam inde habemus noticiam, ea intentiong
qd’ nos alias liter’ noftr’ patent’ de grat noftra fpeciali dilec:
to noftro Marco Steward generof. de officio prad’ & ceters
premiffis concedere dignaremur, nos igitur premiffa confide-
rantes de grac noftra fpeciali, ac ex certa {cientia & mero
motu noftris, dedimus & conceflimus, ac per prafentes pro
nobis, hered’, & fuccefloribus noflris dictz Reginz damus&
concedimus pref. Marco Steward przdi@’ officium fervien’
noftr’ ad arma, attenden’ fuper cancellar’ noftrum Angl’ pro
tempore exifter’, ac ipfum Marcum fervien’ noftr’ ad arms
facimus, ordinamus, & conftituimus, per prafentes, habend
& gaudend’ officium illud eidem Marco Steward pro termin
vitz fuz : Et infuper dedimus & conceffimus, ac per prefer
tes pro nobis hzred’ & fuccefloribus noftris dictz Dom’ Regi*
rzdamus & concedimus praf. Marco Steward, pro excrct
tio & occupatione officii pred, vad’ & feod’ duodecim de;
nar’ per diem, habend’gaudend’ & percipiend’ annuatim diét
vad’ & feod’ 12. denar’ per diem prafito Marco pro termind
vitz fue, de exit’ & proficuis hanaperiz cancellar’ noftre
per manus clerici five cuftodis ejufdem hanaperiz nofir
& hzredum noftrorum diltx Reginz pro tempore cxiﬁend,
&
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o fefta S. Mich. Archangeli & Pafchz per equales portiones

anuatim folvend’, una cum omnibus aliis proficuis, commeo-
Jitatibus, emolumentis, allocationibus, & advantagiis eidem
officio qualitercung; ab antiquo debit’ & confuet’, eo qd’ ex-
reffa mentio de certitudine premifforum five eorum alicu-
{us, aut de aliis donis five conceffionibus pet nos vel per ali-
quemprogenitorum. noftrorum praf, Marco Steward, ante
hze tempora fall’, in prafentibus minime fadt’ exiftit, aut
aliquo ftatut’, atu, ordinatione, provifione’ five reflrictione
inde in contrar’ fadt’, edit’, ordinat’, five provif. aut aliqua a-
ate, caufz, vel materia quacung; in aliquo non obftan’: In
qjus rei teftimonium has liter” noftr’ fieri fecimus patent’,
eltibus nobis ipfis apud Weftmonafter xxiii. die Setembris,
gnois regnorum noftrorum tertio & quarto, quarum quidem
Iiterarym paten’ pretextu idem Marcus Steward ad officium
izd’ bene & fideliter exequend’ jurat’ fuit : Er witerius jur’
jred dicunt, qd’ ultimo die Novemb' anno reg’ di&t’ Dom’
Reginz nunc undecimo dicta Dom’ Regina nunc ad humilli-
mm petitionem & requifitionem preenobilis Dom’ comitis
Leic & Rob’ Huyck in medicinis Doctoris, conceflit quod
ilem Marcus Steward feipfum abfentaret ab exercitio prad’
oficii fui fervien’ ad arma ad attenden’ in propria perfona
fia fuper cancellar’ fuum Angl’ pro tempore exiften’, duran’
beneplacito ipfius Marci, quoufque eadem Dom’ Regina ip-
fim praciperet defesvire in officio fuo praed’, prout per de-
pofiionem ipfius Rob’ Huyck, & quandam literam manu
propria. ipfius comitis Leic’ fubfeript’, que comperimus fore
vera, in hils Anglicis verbis fequen’, hic in curjur’ pred’ in
evidenc’ dat’ & oftenf. plenius liquet & apparet ; depofit’ cu-
ju quidem Rob’ Huyck fequitur in hiis verbis, videlicet,
iwasan humble SDuifer unto her gracious Pajefty about
ten Pears patk, that e would licence Mark Steward Der-
juant at Jrms, Attendant upon the then L., Beeper, fo
gibe off big Attendance in bis olvn Perlon, fo the Cnd he
might withdaaw biwm into the Country to play the good
Yusband at home in bis oton Boule, fo long only as e
fould permit hinr, and nof revoke him to his foamer
ftendance, and the Dikce Thould be ferved other-
bile to Yer Majeffy's Confentation, and the Lo
Heeper's foell 1iking, the tobich my Duit Me did berp
fracioufly grant me; and afrer that, upsh mp Loy
fwper’'s paaifing Auguftine Steward, ¥ commended
him to the Muecen as one verv fit fo vifcharge bis
Buther's Abfence With his Attendance: I vid fue t;L my
| I 023
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