Dowman’s Cafe. ParrIX §
inter preefot’ Petrum Vavafor armigerum ex una parte, & B
przd’ Andream Windfor, Williel’ Vavafor, Petrum Vavafyy |-
junior’, & Johan' Laundere ex alteraparte, gerens dat’ primy
dic Februarii anno quinto decimo fupradi€to: Cujus quiden 2
Indenturz tenor fequitur in hzc verba. EThis Indentur E
madc the fuft Dayp of Febouary in the 15 Vear of fip ki
Licign of our Dovercign Lady Elizabeth by the Gaace of
God Ducent of England, France, and Ireland, Defendet of 3
the Faith, &c. 1Betweci Peter Vavalor of the Middle-Tem i
ple 11t London Clquire of the one Party, and Andrew Wing. |
for of the fame Beule Clauire, William Vavalor of Linto
in the County of York Grent, Peter Vavalor the Pounge B
of Spaldington it the Ceunty of York Gentlemarn, am §
John Laundere ¢f Staple Inn 1 62 near London Gently §
snait on the offier Party, TWitnefleth, that 1t 15 cobenant: B
£d, ronelnded, condelccnded, declarcd, and fully agren §
befwipt the fad Partics, and either of the fad Pav §
tics for bin amd bis and theww Weirs, Crecutoy, |
and Asmtaiffrate:s doth conclude, condefcend, declar, K
and agree by thefe JPzefonts to and with the ofher, §
bis and ftheir Bewrs, Creenfors, and Idmimitratozs in
DPanner and Froam following : That is to fay, wheress
the faid Andr. Will, Per. fhe Pounger and John habe this
2efent Term of D, Hill. recobered fo theny and fo fheis
Preirs o2 cber by Tt of Entre fur diffl in le poft havan §
paofecuted againit the faid Peter Vavafor Clquire, befie
Dir James Dyer 3inf. Richard Harper, Roger Manwoo,
and Robert Mounfon Juffices fo our fad Dovereign Lady
the Queens Pajelip of her Courf of Conunon Pleasat
Weftminfter, acroding fo the ufnal Dader and Found §
Common 1iceoberies herefofore ufed, the Panoy of Spald:
ington With the Appurfenances and dibers ofher Land,
Tenements, aud Pereditaments (eituate, ping, and being
in the Eolons, Parifhes, Wamlets, and Fieclds of Spald:
ington, Willytoft, Gripthorpe, Bubwith, Brighton, Southcar,
and Replingham tn the faid County of York, at the Lime
of the faid 1iccobery hav being the Inberitance of the fHd
Peter Vavalor Cfg; other than fuch WeAuages, Land,
Zencnents, and Peredifaments as the faid Perer Vaw
for Cfy; 1afely purehafed of onc Henry Johnfon Cfig; by the
FRamesg of the Panoy of Spaldington, forty Pefluages, 30§
TWofts, 30 Gardens, 3 Dovchoules, one TTindnil,
2000 Acres of Land, five Punded deres of Beavol, K
€iug Zhoufand Qcves of Patture, five Hundzed %{““
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atoon, fvo Lhoufand Seves of Mooy with the Appurtes
nances i1 Spaldington, Bubwith, Brighton, Willitoft, Grip-
thorpe, Southcave, and Replingham, hat the Intent and
true Beaning of all the faid Partics hoty s, and at the
aime of the fard ecobery (o havd and fuffered was, That
the faid Andrew, William, Peter the Pounger, and John, and
their Beivs, and the Yeivs of ebery of them, inumediatly
from and after the faid ecobery fo had and erecuien,
fould and Mall ffand amd be feiled of the fain Pangy
and of all other the Lands, Lenements, and Peredits-
ments, in the faid Wecobery meant and intended to be
 rompau(ed, that is fo fay, of and in the (aid Panoy of Spald-

10
% Pelfuages, Lofts, Gardens, Lanvs, Lenements, audy
 Wereditaments, with the Appurtenances in Spaldington,
 Willitoft, Gripthorpe, Bubwith, Br,ighton, Southcave; gnp
 Replingham, af the Lime of the faid Heeoberp hav, betng
 the Inperitance of the faid Peter Vavafor Clyuive, the
' Lands, Tenements, and Bereditaments iately purchafcd

by fhe faid Peter Vavafor of Henry Johnfon Clyuire anlp
ereepted as is afgaefaid, fo the oily Tles and Jufents
hereafter by thefe Paefents fe f32th and declared, ano feo
none other Tfes, Intents, noz Purpeles : Lhat is to fap,
tothe Tle of the faid Peter Vavafor Clquive fo3 Term of
bis matueal ALife, without Impeachment of any Banner
of TWatte, and after the Deccale of the faid Peter Vavalor
Clouire then fo the Wle and Webhoof of the eldelt Hony
lnwfully begotten of the faid Peter Vavafor Clyuive and
of the Veirs Vales of fhe Wody of £he faid eldeit Hony
lawfully begotten: And for Default of fuch IMue Dale
of the W5obp of fuch cloc Don, o the Tle of the (econd
Bon of the Wadw of the faid Peter Vavafor latwfully be-
gotfen, and of the errs Bales of the Wsodp of the fain
fecond Dou latwfullp begotten, &c. (And fo fo the ninth
Don of the faid Peter.) And for Default of fuch IMue
Dale of the Wody of fuch ninth Do, to the Tife of Fdw.
Vavafor 520ther of the faid Peter Vavafor Cly; fo2 Tern of
bis natural Life without Impeachment of auy Watke, and
after his Deceafe to the Tle of the eldff Don lainfullp be-
gotten of the Woby of the faid Edward and of the Weirs
Bales of the Wody of the faid clockt Do latwfully be
gufferrs And foz Default ﬁf fuch ¥0ue Pale of fuch eldet

4 Don
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gon, fothe Tle of the fecond Donof the Wody of the fiy
¥dward Vevafor lawfully begotfer, and of the eir
Pales of the 25ody of the faid fecond Don latwfully be;

gotten, &c. (And foto the ninth Don of the faid Edward ) |

Qnd fo; Default of fuch IMue Dale of the Wody of fug

ninsh Don, to the TUle of George Vavalor Az0ther fo fhe |
faid Peter Vavefor Cfg; fop Lerm of hig unatural Lifp ¢
fotthout X, cochment of any Watke, and after bis Dy,

ceafe to the Qe of the eldel Don latofully begotter of
the 1500p of the (aid George Vavafor and of the Wi
Dales of the Wody of the faid eldelk Do tatwfully begst:
ten: And fop Detault of fuch Ifuc Vale of the Wody of
the faio cloelk Don, to the Tle of the fecond Don of the
45o0p of the faid George Vavafor latwfully begotten, am
of the Beirs Dales of the Wodp of the faid fecond Huy
lawfully begotfen, &e. (And o fo the ninth Don of the
faio George.) Aud fo Default of fuch Iue Pale of the
1500y of fuch niathDon, to the Tle of RalphVavalor 1By
fher fo the faid Peter Vavalor Clquire fo Lernt of bis
natural Lifc Wwithout Impeachment of any Watfe, am
after bis Deceafc to the Tfe of fhe eldelf Don lawfully
begotten of the X500y ofthe faid Ralph Vavafor,and of i
Bewrs Dales of the 1500 of the (ard elde Don lawiully
begotten ¢ And fo Default of fuch IMue Vale of i
3500y of (uch clveft Do, fo the Tfe of the fecond Don of
the 1500 of the faid Ralph Vavafor latofully begoften an
of the Leirs Dales of the Wody of the faid fecond Do
lafully begotten, &c. (And fo fo the ninfh Hon of fhe
faid Ralph.) dnvfo: Defaulf of fuch JMue Pale of the
1500y of fuch ninth Son, to the WUle of Marmaduke Vawe
for 15:0ther to the faid Peter Vavafor Gfy; fop Qerm of bis
natural Life without Impeachment of any Wafke, an
after bis Deceale to the Tfe of the cloclt Don lawfully
Beaoften of the 1500y of the faid Marmaduke Vavafor, am
of the Veirs Bales of the 16ody of the faid eldeft D
{atofully begotten, &c. (And o to the ninth Son of the
faid Marmaduke.) @nd fo2 Defaulf of (uch Jue Male of
the 1Body of fuch ninfh Don, to fhe WUle of Robert Va
vafor 1520fher fo the faid Peter Vavafor Cfy; fop Torm of
bis natural Life without Impcachment of anp Watke, and
afterhis Deceafe fo the Tife of the cldet Donlatofully begol
fen of the Y508p of £he a1d Ro. Vavaf and of the Peivs Pales
of the 2pavy of the (aid elvell Don lawfully begntten(,ﬂ&%
0
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(@ fo fo the ninfh Son of the faid Robert.) AN fo3
Default of fuch IAue Dale of the Wody of fuch ninth
&on, £ the Tle of Thomas Vavafor Wrother of the (aid
Peter Vavafor Cfg; fo2 Term of bis natural L°f wi'bout
Ympeachment of any Watte, a:v after yis Deceale, ta
the @le of the'elvelt Don lawlally beguttein of the Woup
of the faid Thomas Vavafor and of the Heivs Pales of the
4500y of the faid elde Don lawfully begotten, &c. (Lid
fo fo the ninfh Son of the (3id Thomas. Aud for Detuult
of fuch IfMue Wale of the Wody of fuch ninth Hon, fo the
e of Richard Vavalor W520ther to the faid Peter Vavafop
Cfy; fo ern of bis natural Life without Inrpeachment
of any TWatte, and after his Deceale, o the Tle of the
cloe Son lawfulty begotfer of the M30dp of ihe ra1d Ri-
chard Vavafor and of the Veirs Dales of the Wody of the
faio cloelt Do lawfully begotten, &c. (Jmd (o fo the
ninth @on of the (aid Richard.) And faz Defaul® of fuch
FiTuc Dale of the 1Wody of fuch ninth Don, fothe Tie of
the PBrirs Dales of the Wodp of Dir Pcter Vavafor of
Spaldington Hnt, lawfully begotten: And for Defauit of
fuch Ifne Wale, fo the Ule of the right Weivs of the faip
Richard Vavafor fo2 eber, §D20bined, &c.

Et ulterius recognitores pradict’ dicunt fuper facramcntum
foum predi®t’, qd’ prediét’ ten’ cum pertin’ in eorum vifu
pofit’ & in querela pradi&t’ fpec’, & in recuperatione pred’
comprifat’, lunt parcella man’iorum t’rarum & ten’torum in
indentur’ preediét’ fpec’ & non alia neq; diverfa ; fed.urrum
indentura predift’ poft recuperationem praediét’ per prefat®
Pet. Vavafor armiger’ in forma predict’ fadt' & habit’, gerents
datum predi& primo die Februarii, ac primo deiiberat’
preditto quinto decimo die Februarii anno quinto decimo
fupradi€¥’, poft recuperationem pradit, exiften’ ad ufus in
cadem fpec’, fit bona & fufficiens in lege ad ducend’
& declarand’, Anglice, to lead and deciace ufus pred’
recuperationis prediGtorum tenementorum in vifu' recognit®
predictorum pofit’ & in querela predifta fpec’, cum pertinen’,
necne, iidem recogn’ penitus ignorant, & inde petunt advi-
faim'tum Juftic’ pradiftorum, & Cur hic, &c. Et i eifdem
Juftic' & “cur’ hic videbitur, quod indentura predicta per
praﬁftum Petrum Vavafor armigerum: poft preditam recu-
perationem in forma predicta falls & habita, gerens datum
Przdi@to primo die Februarii, ac primo deliberat’ pred’
quintodecimo die Februarii ann’ quinto decimo fupradi&t®
Poft recup’aco’em predilt’ exiften’ ad ufus in cadem i‘pec’,

6t bena & fufficiens in lege ad ducend’ & declarand’y Angiicg.
g
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f01cad and declare ufusrecuperationis predi€ta de tenemen. §

tis predictis in vifu recognitor’ preditorum ofit’ cum per- |
. . s .. per- |
tinentiis & in querela pradicta fpec’, tunc tidem recognitor

dic’ fuper facramentum fuum pradictum, qd’ eadem recupe-

ratio de tenementis predidis in vifu recognitor’ pradictorum |
. . . 2 3 .
pofir’, cum pertinentiis, & in querela predict’ fpec, fuitad }

cofdem ufus in eadem barra ipfius Edwardi fpec’ modo &

forma prout idem Edwardus in barra fua pradi€ta fuperiy |

allegavit ; et quod prdi&ti Georg. Richard, Coats, Johar

Williclmus, Robert. Thiffylwood, and Robert. Ward noa |
diffeif. prefat’ Thom. Dowman & Eliz. de tenementis prz- |

didis in eorum vifu pofit’ in querel’ predifta fpec’, cum per-
tinentiis, prout iidem Georgius, Richardus Coats, Johannes,
Williclmus, Robertus, & Robert. fuperius allegaverunt, Et
i videtur eifdem Juftic® & Cur’ hic, quod indentura predic.
ta per prediCtum Petrum Vavalor armig’ poft recuperatio
nem preditam in forma predicta falt’ & habir’, gerens dat
predifto primo die Februarii ac primo deliberat’ pradict
quintodecimo die Februarii, anno quintodecimo fupradic,
poft recuperationem praedictam, minus fufficiens in lege exi-
ftit ad ducend’ & declarand’, Anglice, to lcad and declare
ufus recuperationis prediftz tenementorum pradictorum in
vifu recogn’ pofit’ & in querela predicta fpec’, tunc iidem e
cogn’ dic fuper facramentum fuum pradi€tum, quod cadem
recuperatio tenementorum przdi& non fuit ad eofd’ ufusin
eadem barra ipfius Edwardi fpec’ modo & forma prout pre
di&ti Thomas Dowman & Elizab. fuperius allegaverunt ; &
quod pradiéti Tho. Dowman & Eliz. fuer’ feifit’ de tene
mentis predictis in vifu eorundem recognitor’ pofit’ & in que
rela predicta fpec, cum pertinentiis, in dominico fuo ut &
feodo in jure predifte Eliz. quoufq; predi®ti Edwardus Ve
vafor, Georgius Vavafor, Richardus Coats, Johan. Lawfon,
Willielmus Mufgrave, Robertus Thiffylwood, & Roberus
Ward iplos Thomam Dowman & Eliz. inde injufte & fis
judicio, fed non vi neque armis, diffeifl Et tunc affid’ damp
ra iplorum Thomz Dowman & Eliz. occafione diffeifin?
pradi@ ltra mill & cuftag’ fua per ipfos circa feGam fum
1n hac parte appofit’ ad vigint’ folidos, & pro mif, & cuftsg
illor” ad decem folidos. Et quia Jufliciar’ hic fe advifareve
iunt de & fuper premiffis priufquam judicium inde reddan,

dies datus eft partibus praediftis coram Jufliciar’ hic reditt

apud hofpitium Juftic' in Chancery Lane London’ ufg; d
em Sabbathi proxim’ poft menf, fan&i Michaelis proxin
fatur’, &e. de judicio fuo inde audiendo, eo quod iidem Jr
ftic’ hic inde nondum, &e. Et diverfe aliz Continuationes ulf
2d diem Sabbathi proxim’ Poft Craftinum Animarum, &
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¢ ufque diem Sabbati proxim’ poft Craftinum Martini, &c. &
> ufque diem Mercuris proxim’ poft O&ab’ San&’ Trinit’, &e.
* Ad quem diem coram prefato .Roberto Shute & Gobanne
¢ Clench tunc Juftic’,&c. apud predi€tum hofpic’ Juftic’ ven’ tam
| pradi&’ Thomas Dowman & Eliz, quam pradict’ Edward’,
Georaius, Richardus Coats, Johannes, Willielmus, Robertus,
& Robertus per attornatos fuos predittos: & quia Juftic’
rzdi® hic, &c. dies ulterius dat’ partibus praedictis coram
uftic di®tz d'ne Regnz ad affifas in preditto Com’ Ebor’
capiend” affignat’ apud prazdic’ Caftrum Ebor’ ufque diem
Lunz fextum diem Augnfti proxim’ futur', &c. ante quem
diem dicta domina Regina nunc pet alias litcras fuas patent’
quarum dat’ eft apud Weftm” anno regni {ui vicefimo quarto,
quarum tenor fequitur in hxc verba, &c. Llizabeth. &e. di-
le@tis & fidelibus {uis Fobann. Clench tertio Baroni & Fran-
¢ifto Garwdy uni fervienc’ fuorn’ ad legem, Salutem: Sciatis,
&c. (Bt tunc fequuntur litere patentes, §5¢.) Et quia iidem
Juftic’ hic ulterius fe advifare volunt de & fup’ premiffis pri-
ufquam judicium inde reddant, dics, . coram iifdem 7o-
bani’ Clench & Frarfe’ Gawdy tunc Juftic', &e. Ad pradict.
hofpitium ufque diem Sabbati proxim’ poft craftinum ani-
marum, &c. ad quem diem pradicti Foban, Cleuch & Fran-
cife. Gawdy tunc Juftic’ di€tz d'nre Regine ad affifas in pre-
i di® Com’ Ebor’ apud hofpitium predi&t non venerunt, fed
adifto hofpitio fe retraxer’, eo quod ante diem illum propter
infeftionem aeris & peflilentiz mortalis hominum incivita-
te London’ & furburbiis ejufdem ac in civitat’ Weftm' tunc
exiften’, termin’ San&’ Mich’ qui tunc apud Weftm’ in Com”
! Middlefex teneretur 2 Weftm’ preedict’ ufque caftrum d’nz
Reginz, &c. adjornat’, & ibidem tent’ &c. Poftea, difta d'na
Regina per alias literas fuas patentes conftituit Foban. Clench
& Franciftum Rodes vnum Servien' fuorum ad legem Juftic®
ad affifas in pradi@’ com’ Ebor’, &c. Et di&i Juftic’ virture
diftarum literarum patent’ poflea fcilicet die Lun in quarta
feptim’ Quadragefime an’ regni dite d'n2 Reginz nunc
vicefimo quinto, apud Caftrum Ebor’, vener’, coram quibus
tunc & ibidem ven’ preedi@i Thomas Dowman & Elizab.
per attornatum fuum predictum, & pet’ breve de Reattachi-
ament’ preefat’ Edward', Georg, Richard. Coats, &c. quod
fint coram Juftic’ dominx Regine ad proxim’ affifas in pra-
difto comitatu Ebor’ capiend” affign’ apud pradi@t’ caftram
Ebor’ tenend’ auditur’ recordum & judicivm fuum de affif
pradit’ qua fuit in cur’ dite domine Regine nunc apud
caltr predi€t, ita quod aflifa illa tunc fir ibi in eod’ ftaty
quo fuit in Cut’ dite d’'nz Reginz nunc cora’ preefat’ Foban®
Clench & Francifto Gaswedy Juttic’ ad affifas, &c. apud praedic-
tum caftrum Ebor’ pradict'dic Lung fexto dic Augufli Anns
i reg-

ey




Dowman’s Cafe. Part I¥,

regni diftz d'ne Reginz nunc vicefimo quarto, quo die Afliy
przdi&t’ adjornat’ fuit coram itfdem _7.’0/1’1.171. Clench &’ Fray.
cifto Gazedy tunc Juftic, &c. a pradi@t’ caftro Ebor’ ufque
pradi hofpitium Juftic’ in Chancery Lane London’ ufque
predi@ diem Sabbati proxim’ poft pradi€t’ Craftinum Ani.
marum tunc proxim’ fequen’, &e. Ad quas _quldem proxim’
Affifas tent” apud caftrum Ebor’ predit’ die Lunz vicefimo
nono die Julii anno regni diét d'ne Regin® nunc vicefimo
quinto coram prefat’ Fobani. Clench & Francifto Rodes tune
Juftic’ ad affifas, &c, ven” am preedi€t’ Thomas Dowman &
Eliz. per attornatum fuum pradi€t’ quam pradit’ Edw,
Georgius, Ric'us Coats, Johann’y Will'us, Robertus & Rober-
tus per przdift’ Thomam Hall attornat’ fuum, & Vic i,
Thomas Wentworth armiger modo mand’, quod pradi€f
Edward’ Vavafor, Geor' Ric’us Coats, Johan', Willielm’, Ro-
bertus & Robertus, &c. Et fuper hoc dies dat’ eft eis effend’
corz’ Juftic’ dicte d'nz Reginz nunc de banco in banc’ apud
Weftm’ in Craftin’ Animarum proxim’ futur’ de audiend’ &
recipiend’ quod eifdem Juftic’' d'nz Reginz de p'di€t’ baneo
adtunc ibidem confiderand’ videbitur in hac parte, eo quod
iidem Pobain. Clench & Frauncifeus Rodes Juftic’ ad Affifss,
&c. inde nondum, &c. Ac affifa predi€t’ cum omnibus eam
tangent’ cifdem Juftic’ de Banco mittitur, &c. Sequitur war-

yant’ attornat, & bireve de Refummons in Rotulo, & tenor
brevis de Reattach. fequitur, & retorst’ cjufden brevis. Elir, |
&c. Vic’ Ebor’ falutem. Reattach, Edw. Vavafor Armig
Georgium, Richard’ Coats, Johann’, Willi'um, Robert’, &
Robertum, vel ballivos {uos fi ipfi inventi non fuerint, coram |
Juftic’ noftris ad affifas in com’ tuo capiend’ affignat’ apud \‘
caftr’ Ebor’ in com’ tuo die Lune xxii. die Julii proxim’ futur
auditur’ record” & judicium fuum de affifa nove diffeil
que fuit in cur’ noftra apud caftrum prediGum,quam quiden |
affifom Thomas Dowman Armig’ & Eliz. uxor ejus ibidem ‘
arrain’ verf. eosde fex mefuagiis CCC. acr’ tere?, C. acr’ prat
& ducentis acr’ paftur’, cum pertin’ in Spaldington, Williroft,!
& Southcave, ita quod affifa illa tunc fir ibi in codem flatu,
quo fuit in Cur’ noftra coram Folaun. Clench tertio Barone
de Scacc’ noftro & Francifto Gasedy uno fervien’ noftrorum
ad legem, Juftic’ noftris ad affifas in com’ tuo capiendas af
fignatis, apud prediftum Caftrum Ebor’, die Lunz fexto’
dic Augufti proxim’ praterit, quo die affifa praedica certi
de caufis abinde.adjornat’ fuit, coram iifdem Juftic’n’ris, ulg;
hofpitium Juitic’ in Chancery Tane London ufque dien
Sebbati proxim’ poft craftinum animarum tunc proxim
fequen’: Et habeas ibi nomina pleg, & hoc breve. T
jw'i(l'ili]..C/fizf]J apud caftrum Ebor"xi. die Marcii anno reg:
ni noftri vicefimo quinto. Franklund, Creffy. Infranominit
Edy. Vavaior, Geo. Richardus Coats, Johan', Willi'us, 11}0'
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Wbertus, & Robert nihil habent nec aliquis eoru’ aliquid ha-
Abet in balliva mea per quod pofunt attach’, vel aliquis eorw’
i Jattach’ poteft, nec habent, nec aliquis corum habet ballivum
Fvel ballivos, nec funt invent’ nec aliquis corum eft invent’ in
"B eadem. Thomas Wentworth armiger vic. Et modo hic fcil’
Weftm’ preeditam ad hunc diem, fil't ad praedi&t’
ACraftinum Animarum, ven’ tam pradi€ti Tho. Dowman &
BFliz, per predict’ Henricum Crefly attornat’ fuum, quam
Horedi®ti Edwardus Vavafor, Georgius, Rich’ Coats, Johan,
2AWill', Robert’ & Robert’ per Thomam Algar attorn’ fuum :
‘¥t quia Jultic’ de banco hic fe advifare volunt de & fuper
<premiffis priufquam judicium inde reddant, dies dar’ eft par-
“tibus predidis hic ulque in oftabis fc'i Hilarii (89 ffc conti-
Sanatur in oftabes ©1 Hillarii anno feque .re) Ad quem diem
“hic ven' tam predi@’ Thomas Dowman & Eliz. quam pre-
A3i@i Edward Vavafor, Georgius, Richardus Coats, Johann®,
AWillus, Robert’ & Robert’ per attornatos fuos p'dictes: E
pet hoc vifis premiffis, & per Juftic’ hic plene intelleét’,
detur cifde’ ﬁxﬂic’hic, quod predita indentura per prz-
#atum Petrum Vavafor ar” poft p'ditam recuperationem in
#forma pradiCta fal’ & habit’, fuit bona & fufficiens in lege
2d ducend’ ufus recuperationis pradicte de tencmentis prz-
ditis cum pertin’, ficq; eadem recuperatio de ten’tis p'diét’
feum pertin’ in vifu recogn’ affife prediGta pofit’ & in quere-
da predicta fpec’, per prefat’ Andream Windfor, Willi'um
Wavalor, Petrum Vavafor junior’, & Johannem Laundere ver’,
bredi’ Petrum Vavafor armigerum in forma p’dicta habir’
it ad eofdem ufus in pradi€ta barra preedi€t’ Edwardi Va-
ihafor fuperius fpec’, modo & forma prout idem Edwardus in
Borre fua preedi€ta fuperius allegavit: Ideo confiderat’ eft,
uod predifti Thomas Dowman & Eliz nihil capiant per
Lgbre’ fuu’ prediét, fed fint in mifericordia pro falfo clamore
fuo: Et prediti Edwardus Vavafor, Georgius, Ric’us Coats,
ohannes, Will'us, Robert’ & Robert’ eant inde fine die, &e¢-
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1 Anderf. 124,
Moor 191

€: Jac. 532.

plac’ terre, Mich. 25 & 2
Eliz. Rot. 144.

Dowman’s Cafe.

Homas Dowman Elq; and Eliz. his Wife brought an AL

fife of Novel Diffeiftn before Fohn Clench and Frau;g
Rodes Juftices of Aflife in the County of Zork, againft Ei§
Yavafor, George Vavafor, and others ; and complained they[f
were diffeifed of their Freehold in Spaldington, Willitoft, il
Soutkcave in the fame County, §5¢. and made theit Plaintdf|
6 Houfes, 300 Acres of Land, 100 Acres of Meadow, uif§
2co Acres of Pafture; And all but the faid E4. Vauirlf
pleaded, Nzl rort uul diffeifin, and the faid Edward pletf§
ed, That one Peter Vavafor Efq; was feifed of the Tew
ments aforefaid put in View, and now in Plaint in Fee, +[§
gaict whom Audreso IWindfor E1qs William Vavafor and o8
thers 2 Fan. air’ regnid’ae El 1 5. broughta Writ of Entryiffe
the Poft of the Tenements aforefaid, againft the fzid Pevj
Vazvafir, returnable Offob, Hill. at which Day a Commojlé
Recovery was had againft him with fingle Voucher, il
executed by Hebere facias feifingmn 4 Feb. §c. que quidi|l
wecuperatio in forma pred’ babebat’, and was to the Ul iffg
the {aid Perer for his Life without Impeachment of WalJé
and afterwards to the Ufe of his eldeft Son in Tail, and oufg
¢ Son in Seniority in Tail, and for want of {uch Iffue to th
Ufe of the faid E. Vavafer Brother of the faid Peter (i
his Life without Impeachment of Wafle, and afterwardsifig
the Ufe of hiseldeft Son,and to the Heirs Males of his Boil
and o to ¢ Son in their Seniority of the like Eftatc; uild
for want of fuch Iflue, to the Ufe of the faid G. Vauifigs
Ra. Vavafor, Mar. Vavafor, Rob. Vavafor, Thoe. Vovofigs
and Rich. Vavafir, Brothers of the faid Peter, to every i
them the like Effate, with like Remainders to their o 118
Male, in their Semierity in Tail, and afterwards to '8
Ufe of the Heirs Males of P, Pavafor Knight, Jawhlfigg

peg
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§ begotten, and afterwards to the Ule of the right Heirs of
the faid Rich, Vavafor, and alledged the Execution of the
Ufes by Force of the Stat. of 27 H.8. and the Death of the 27 . 5.cap.1e.
E fid Perer Vavafor without Iffue, after whofe Death he en-
tred as in his Remainder, and gave Colour to the PI's. To
& which the Pl replyed and confeft the Recovery, as the faid
B 7. had alledged, bur further faid, That the faid Recovery
B was to the Ufe of the faid Perer and his Heirs, and that af-
& ter the Death of Perer the Tenements defcended to the faid
B Eiz. Wife of the faid Tho. Dowman, as Sifker and Heir of
& the faid Perer, 8c. Abfy; hoc quod recuperatio preditta Te-
§ somentorum pred’, 8, in forma predicia babita, fuit ad
& 0fus in barra prediét Edwardi -fuperius [pecificar’y prout,
8 $5c. And thereupon Iffue was joined, and it was found by the
8 Recognitors of the Affife, That the faid Pezer being feifed
¥ in Fec, fuffer d the faid Recovery of the Tenements afore-
8 [sid, as the faid F4. had alledged ; and further the Recogni-
B tors of the Affife faid, Quod guedam indentura falts fuiz
§ suter prefar’ Petrum Vavafor € pred Andream Winfor and
@ others, the Recoverors, of the other Part, cujus tenor fequi-
B 207 in bec verba, which Indenture bears Date primo die Fe-
& bruarii anno 15 El Regine, and witneffeth, That it is co-
B venanted, concluded, condefeended, declared and fully agreed
& Letween the fuid Partics, and either of the fuid Parties for
8 Linsfelf and bis and theiv Heirs doth conciude, condefeend, de-
@ clare and agree by thefe Prefents to anud wirh the other, That
§is 10 fuy, -Whereas the faid Andrew, &c. bave this prefent
87¢crm of 8¢, Hill. recovered to them and their Heirs by Writ
8 of Entrie fur diffcifinin le poft, againft the faid Peter Vava-
R lor, according to the ufial Ovder and Form of Conmon Re«
Rooveries bererofore ufed, The Manor of Spaldington, &e.
87 ot the Tntent and true Meaning of all the faid Parties
1070 15, and at the Time of the faid Recovery bad and fuffer’ d,
Yoas, That the faid Recoverors and their Heirs immediately
from and after the Recovery fo bad and execnted fhonld and
bl fland and be feifed of the faid Manor,&c. to the only Ufes
8aud Iutents bereafter by thefe Prefents fer forth and declayed,
and 10 no other Ules, Intents and Purpofes, That is to {1y, and
declarcs and exprefles the fame Ufes mentioned and alledged-
in the Bar of the faid E. Pavafor, without any Variance.
And further the faid Recognitors of Affife found, That the
enements now put in View were, £5¢. Parcel of the faid
Manor of Spaldingron, Sed utrum Indentura pred’ poft re-
euerationem pred’ per prefar Pet. Vavafor armig in
forma pred fact & babit ger dat’ pred primo die
Februgrii ge prim deliberat 15 die Februarii anno 15
' Jupradith
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fupradic poft recuperationem pred’ exifter’ ad ufus in ean.
dem [pecific’ fit bonn & fufficiens in lege ad ducendos & de.
clarandos ufus pred’ recuperationis pred’ tenementorum in
vifu recignitorum pofit, & in querela pred’ fpecific’ necne,
i1dene recogmtores penitus ignorant, & inde petunt advifi.
sentum Fufbic & Cur’ bic, 8 [ videbitur Curig, That |
the faid Irdenrure is good and {ufficient,€9¢. Then they found
that the faid Recovery of the Ténements aforefaid was t
the fame Ufes in the Bar ofthe faid E. Pzvafor, as the faid
E. hadalledged ; and that the other Defendants had dor
no Wrong nor Diffeifin, and if the faid Indenture is not good
and fufficient, €. then they found againftall the Defen.
dants. And for Difficulty the faid Juftices of Affize did
adjorn the Parties and the Record before the Juftices of
the Common Pleas, De andiendo & recipiendo quod cifden
Fufticiar’ Donine Regine de pred’ Banco adtunc & ibif
confiderand’ videbitur in bac parre. And in this Cafe,
Queftions were moved and argued by the Setjeants, at thé
Bar. 91. If the faid Indenture made after the faid Recr
very, was {ufficient in Law to diret and declare the Ufes of
the faid precedent Recovery? § 2. If upon a fpecial Poin
in Iflue upon an adfjute buc, the Recogaitors of Affife cout
give a fpecial Verdi¢t. 9 And as to the fitft it was argue
That the faid Indenture was ot fufficient to declare and &
rect the Ufes of the faid precedent Recovery, for 5 Reafon
and Caufes. 1. When 2 Recovery is fuffered (it being with
out Confideration) immediately after the Recovery the La
adjudges it to be to the Ufe of him who fuffers the Recow
ry and his Heirs: Then when the Ufe in the Cafe at Bs
was vefted in Perer Pavafor immediately after the Rew
very executed, before the f2id Indentutes made, this Uk
vefted can’t be devefted by any Déclatation or Agreemen
fubfequent, and the Deed indented fhall not conclude tht
Heir in this Cafe, becaufe it being fubfequert, can’t by
Law deveft thar which was vefted tmmediately after i
. Recovery had. And tothis Purpofe they cited the Booksi
{s) Poleried. (2) 359 A p.3. & 46 E.3. Afife 357. Where an Infy
=A% 33 brought en Affife again@t 7. of certain Land, the Def
dant faid that % Uncle of the Infant, whofe Heir hei
held the faid Land of him by Homage, Efcuage, and fr
Marks Rent, and died feifed, and becaufe the Plaintiff v
within Age, he feifed the Tenements by Reafon of Wa
fhip: To which the Plaintiff faid that the faid 7% held
Socage, &¢. To which 7. the Defendant faid, to fay th
you fhall not be admitted, for the faid 7. your Uncle u
2 Debate betwixt us acknowledged to hold the fame L
of us by fuch Services by Deed indented ; and demand
Judgment, if he fhall be veceived to fay the Comr|
®
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nd fhewed the Deed, &%, and that Cafe for Difficulty was

djourned into this Court, and there it wasadjadged that the

Hfaid Acknowledgm. or Declaration by Deed indented fhould

ot conclude the Heir of % and the Reafon of 7horp Chief

uftice, who gave the Judgment, was, becaufe by the Deed

dented, other Services could not be granted, which were

ot due before, wherefore take the Affife.  So in the Cafe

Bar the Deed indented fublequent fhall not conclude the

err of Peter Vavafor, becaufe it can tdeveft the Ulc,which

as by Operation of Law vefted immediately after the Reco-

@cry: And they alfocited 55 H. 6. 33. b. Jobn () Crook’s (a) Br Litop.
afe, where the like Acknowledgm. by Deed indented was P°123

hade, (¢, and Eftoppel pleaded, and it was adjudged, that ‘;tc"";f”‘“’ 572

he Declaration by Deed indented, for the Certainty of the Plow;iglg‘;a b

bervices Thould not bind the Heir of the Tenant, who was Hob 11

.1ty to the faid Deed indented. Secondly, It was objeéted, poio™ S

hat every Declaration of Ufes upon Recoveries,Fines, &¢, o

f Lands, Tenements and Hereditaments ought to be * cet- * Poftea ic a,

in (otherwife there will be no Certainty of Inkcritances) .

Bd this Certainty ought to be chiefly in three, fi. in Per- (P11C0832¥

s to whom ; in Lands, &¢. of which, and in Eftates by Co Lur. 210.2
ich Ufes fhall be limited and declared 5 and if Certainty Poftea 10 b,

ls in any of them, the Declaration is not fufficient, But M]"°§3‘7' LA

fre in the Cale at the Bar, there was not any of thefe Cer- ;cr;’é ,_]; 5; b

nties, when the Kecovery was fuffered, and therefore the 82.a.

claration fubfequent infufficient, Oporter quod certe per- 40 3.2,

W, cere terre, &c. & cernn flatus comprebendaitur in E’ p;o,?] i

&/ atone ufunm. The 3 Objeftion was, That the Limi- Bridgm. 1oz,

2o and Declaration of the Ulfes ought to be compleat of Hob 132.

Al {clf, without any Reference to Indentures or other Wri- E‘?{l;]7{{.€

2 to be made aftcrwards, for then it is but an imperfedt 132, 18; ’

Spmmunication, and no compleat Declaration : And that it 2Rol Rep 325,

ps but 2 Communication they alledged three Reafons ; :%’:ﬁ: 28

That the Ules werc many, and of great Variety of E- 4|lcon';x.5'

gtcs. 2. That it concerned the Eftablifhment of his Inhe- Co. El 4o, 412

Wonce of a great yearly Value in his Name and Family, §o" 3 135 b

(K therefore the Intention of the Parties never was to leave oH. ¢ T

2t the {liding and flippery Memory of Men,which would Frz Waltesy.
loftin 4 fhott Time, and clpecially when the faid Eliza- | Ry 15

@ (onc of the Plaintiffs) was his Sifter and Heir, before zo b 74,;7:

Ebom he preferred others of his Name and Blood. 3. Se- 32 H.7.24. 2.

- al‘o.f the Ufes and Eftates could not be limited with fuch ,3‘,;:% 116

aht}es and Privileges by word without Deed, as the Perk. (eaan'::

¢ limited to the faid Perer Vavafr; (and to di- 1916 63.b.

: fe others) for Life, without { # ) Impeachment of :gg 7 3‘ba'

B, which Privilege to be difpunifhable, of Walle Poph. 1oy15;
e ean have by Word without Deed, and therefoie 19¢ o

@ the Words which paffed betwist the Parties be- p! 075 e

¢ or at the Time of the Recovery, wefe referred to In- Latch. 46y

C Aentutes
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dentures to be made thereof, and fobut 2 Communication, and g
no compleat Agreement : Quiz id perfettum eft quod ex o g
nibus [uis partibus conflar, &8 nibilperfeltum cft dum aliquik:
ez 11 a b, 7eftar agendwin. The 4 Objetion was, That the faid Inden §-
ture was but Directory, and Declaratory of the Ufes of the|;
Recovery, and was not of any Force to raife or create anf
Ufe : Then when the Iffue is, whether the faid Recoveg
was fuffered tothe faid Ufesmention’d in the Bar, the fiilf:
Indenture fubfequent might peradventure be good Evif
dence to perfuade the Recognitors of the Affife, that the filff
Recovery was f{uffered to the faid Ufes, but of it felf beigf’
fubfequent to the Recovery it is not fufficient in Law todf.
rect the Ufes of the precedent Recovery, unlefs by the Ak
greement of the Parties the Ufes were fo declared before, ara
the Time of the Recovery, and then the Declarat. preceden B
and not that which wasfubfequent, is the Declaration whid [
binds in Law, and the fubfequent is butr Evidence to provfg
the Precedent: And therefore if the (aid Eduw. Vavafir bl
picaded the faid Recovery, and pleaded alfo the Indentuef
tublequent to the Effett as the Recognitors have foundi
that would be altogether infufficient, for the Indenture fub e
fequent is but the Report and Evidence of a former Thin}g,
fe.that the rrue Meamng of all the fuid ‘Parties, &c. ot
Trme of the fnid Recovery, &c. was, that the foid Rl
rers, €c. and Evidence fhall never be pleaded, becaufe i
tends 1o prove Matter in Fa@; and therefore the Marteringg
Fa& fhall be pleaded,and if that is denied,the Evidenceist
be given to the Jury, and not to the Court. And thereforc i
o F. 5.5. b and 6. 2. Fobn Darcy brought a Qua’ Imp g
gainft the Bifhop of Durlam, of a Difturbance to prelenf
10 the Church of Simondsbury, and declared that K. E
was feifed of the Manor of I/reckes in Tindale to which dfs
Advowfor: is appendant, and prefented, &¢. and made |
Defcent of the Manor to the King that now is, who gave v
Manor, with the Fees and Advow{ons to the Plaintiff i
his Heirs, &¢. to which the Def. faid, that the AdvorB
is not appendant to the Manor, &c. to which the Pl replilg
that to this Averment the Def. fhould not come, for we Mg
That one 2. late K. of Scorland was feifed of the Mg
of Wreckes, and of the Advowfon, and prefcmed to g
Church as eppendant, and fhewed how afterwards che Mg
nor came to the Hands of King Fdward the Grandfat
by Forfeiture of Fobn Baliol, and fhewed how aft
wards the Kings prefented as appendant to the Ng
nor, wherefore the Plaintiff did not conceive that’B
gainft fo many Prefentments as appendant that UV
Defendant  fhould be received to fay that the g
vowlon is not appendant. And Sir Willisin Heile Z‘ﬁ

)
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ave the Rule, faid, the Prefentments of which you fpeak are
%ut Evidence to the Jury that the Advowfon is appendant,and
Evidence fhall not ouft the Defend. of his Plea. The 5 and
laft Obje&tion was, That if thefe Declarations fubfequent
fhould be fufficient in Law to declare the Ules of a prece-
dent Recovery, for as much as they will be reftrained to no
certain Time, and therefore may be made many Years af-
ter, by that Means, Eftates, Leafesand Interefts in and out
of the Lands vefted in the mean Time would be thereby de-
feated, which would be full of Mifchief and Inconvenience.
And the Cafe of Arthur (a) Baffer, which you may fee re-
A ported by the Lord Dyer, 3 & ¢4 Ph. & Ma. 136. that In-
3 dentures made four Years after a Recovery were held fuffici-
ent to declare the Ufes of a precedent Recovery, was agreed
to be good Law ; for in the faid Cafe of B4ffé the Recove-
ry was fuffered in 16 H. 3. and the Indentures made amn0
20 H. 7. (which was long before the Statute of transferring
of Ufes into Poffeffion) at which Time an ufe being but a
Thing in Confidence might be direfted and altered, accord-
ing to the Intention of the Parties. And after the Cafe had
been often argued by the Serjeants at the Bar, the Cafe was
argued by the Juftices at the Bench. And it was unanimouf-
ly refolved by all the Juftices of the Bench, that the faid
Indenture (») fubfequent was fufficient to dire&t and declate
i the Ufes of the precedent Recovery againft the faid Peser
& Vvafor and his Heirs, for fo it is concluded and declar'd by
# Deed indented, that the Intent and true Meaning of all the
Parties now is, and at the Time of the faid Recovery was,
That the fuid Recoverers, &c. fhould fiand feifed, &c. to the
oily Ufes and Intents by thefe prefents fer forth and declar-
ed, and to no other Ufe, Intent oy purpofe. Againft which ex-
prefs Affirmation and Declaration by Deed indented, the
# faid Pezer or his Heirs fhall never be admitted or received
# to fay, that no fuch Ufes were declared at the Time of the
§ fid Recovery, but that the faid Recovery, nowithftanding
% the faid fubfequent Declaration fhall be conftrued and ad-
§ judged by Force of an Ufe implied by Operation. of Law,
f t0 be to the Ule of the faid Perer and his Heirs : But this
£ Declaration by the faid Deed indented has this Operation
B in Law againft the faid Perer and his Heirs, that there was
§ 2 Prefent, certain and compleat Agreement and Declara-
gtion of the faid Ufes at the Time of the faid Reco-
g very, for fo the Indenture exprefly purports; and there-
fore all that has been objefted, That the Declarati-
on_ought to be precedent, or prefent and (¢ ) certain
and compleat, and not as a Communication with Re-
ference to Matter to be put in Writing a{terwaz'ds
was well agteed; but now this Deed indented in Judg-
G2 mens

1 Q
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&e,
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ment of Law, doth import and witnefs againft the faid Per,
Vevafor and his Heirs, foralmuch as nothing appears to the
Contrary, that there wasa certain and compleat Declarati.
on of Ufesat the Time of the faid Recovery, and this ftands |
upon prégnant and apparent Reafon 5 for in as much as Pe.
tc7 and his Heirs are only to take Advantage for want of
Declaration of Ufes, Reafon requires, that this Declaration
of the faid Perer by his Deed indented fhould ftand againt
him and his Heirs: And this Cafe is not like the faid Ca |
fesin a) 39 Af. €& 46 E. 3. cited before ; for in fuch Cafe, |
if the Lands were held before in Socage, the Tenant could
not create or grant Knights Service, which was not due be-
fore 5 and in the Record the Infant was not made Heir to §,
But here without Queftion Pez. Vavafor the Tenant of the
Land might at the Time of the Recovery limit what Ufes
he would, and Eliz, is Heir to Peter : And the Reafons of
the Book in (b, 35 H.6. are, 1. The Heir in fuch Cafe was
not bound, becaufe the Words of the Charter were but by
way of Recital: 2. That the Words of the Deed indented
were all the Words of the Lord, and not of the Tenant, the
Heir of whom fhould be bound, and that the Brother of the
half Blood was not Heir to the Ten’t, who was Party to the
Deed. But in our Cafe, 1. It is not by way of Recital, but
an exprefs Affirmation and Declaration: 2. Itis the Ac
knowledgment and Declaration of the Ten’t of the Land
itfelf, and the faid Eiizabeth one of the Plaintiffs is Heirto
Pet. Vavafor. Vide 10 E. 3. 2. Rob. de Vale's Cafe. And s
to the Objection which was made, That the faid Privilegeto
be without (¢) Impeachment of Wafte can’t be without
Decd, &c. To that it was anfwered and refolved, that ifit
was admitted that a Deed in fuch Cafe fhould be requifite,
vet without Queftion all the Eftates limited would be good;
altho’ it is admirtted, that the Claufe concerning the faidPri
vilege would be void. And therefore if 2 Man infeoffs one by
Parol to the Ule of 4. for Life, without Impeachment of
Wafte, with divers Remainders over, admitting that the
Claufe of without Impeachment of Wafte in fuch Cafe fhould
be void; yet the Eflate for Life, with the Remaindes
over is well executed. And a () Difference was taken be:
tween Indentures precedent, which fhall dirett the Ulesdf
a fubfequent Recovery, and Indenturcs fubfequent: For
when precedent Indentures are made, and aftewards a Re:
covery foliows accordingly, there no Averment can be takes
by Parol, that the Recovery was to other Ufes than are de
clared in the Indenture ; for nothing vefts in any till the Re:
eovery is had, and infuch Cafe a Declaration by Parol wil
not control the Declaration by Deed : But again{t an Inder
ture {ubfequent, declaring the Ules of a Recovery precedeth

there Averment may be raken that other Ufes, than in gud‘
Indew
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Indenture are declared, were expreffed and limited before and
at the Time of the Recovery, becaufe by fuch Limitation,
& the Ufe and Eftatewas vefted according to fuch Limitation,
' which can not be devefted by any Declaration by Indenture
fubfequent. It was alfo refolved (as appears before) that the
3 faid Declaration fubfequent by Deed indented fhould fland
% good againft the faid Pez, Vavafor and his Heirs, for as much
& a5 appeareth, there was no other Declaration of any other
% Ufe: Bat if after the Recovery had, Peter Pavafor had
S fold, or given, or charged the Lands to others, which would
# be defeated and annulled by the Declaration fubfequent,
4 there fuch fubfequent Declaration of ir felf fhould not fub-
4 vert the mean Eftates, Charges, or Interefls, unlefs it could
3 otherwife be proved, that by the certain and compleat A-
4 greement of the Parties, the Recovery was had to fuch U-
3 fes, for by Judgment of Law fuch Declaration fubfequent
4 fhall be fufficient, when no other cerrain and compleat De-
& ciaration or Limitation of any other Ufe,either at the Time,
i ot befare the Recovety be made, or any Eftate or Intereft
14 mean be vefted : And as when a Common Recovery is fuf-
of fered without Confideration, it is in Judgment of Law,with-
4 out any Proof to the Ule of him who fuffers the Recovery,
@ if nothing is proved to the Contrary ; fo when fuch fubfe-
2 quent Declaration (as in the Cafe at Bar) is made, it fhall
% be fufficient of it felf, without any other Proof of the De-
laration of the fame Ufes, either before, or at the Time of
he Recovery, if no other Limitation of Ufe was made, nor
ny mean Eftate or Intereft of any other thereby defeared.
nd becaufe the Intention of the Parries is the Direlion of
@Ufes, in the Argument of this cafc many Cales were put,
# where an At fubfequent fhall declare the Intention of 2 ge-
neral A& precedent : As if (#) Tenant in Tail has [fluc two (a) Liz. Se&.
#Daughters, and dies, and the Elder enters into the Whale, 722 .
#and afterwards makes a Feoffment thereof with Warranty, fh 3T
Hthis is a lineal Warranty for one Moicty, and a collareral
Varranty for the other, for the Feoffment fubfequent {hall
declare the Intention of the general Entry, that it was only
Rfor her felf, or otherwife it would bea Warranty which
Wcommenced by Difleifin for one Moiety, and therewith a-
Mareeth Lir.cap. Gar. £ 160. So ifthe Lord comes upon the
=t Tenancy, and takes and drives away an Ox, if he im-
@pounds it, the Taking fhall be adjudged for a Diftrefs s
but if he kills the Ox, this A& fublequent fhall de- (5) Perk. Sect.
Gclare his Intention 4l #mitio, and fhall make him a 190, 191
#()) Trefpaffer, and therewith agrce 12 F. 4 8. b Gy, Jac. 18-

3 ¢ 8 Co. 146. b.
@28 H. 6.5, ¢c. And as to the (¢) 4 Reafon or jOb- Fu'[,.T:efp,GL

@leCtion which was made, that it was but Matter of Pott.22 b.
dEvidence tending ¢ to what Ules the Recove. BiDifhiefs 8
ot ending to prove to wh ! (&) Ant 9. b,
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ty was had, that has been anfwered before, that in Judg.
ment of Law it is fufficient to declare the Ufe when ng
thing appears to the Contrary, as in the Cafe of Indenturey
precedent, or when a Recovery is fuffered without any Cop.
fideration, and without Limitation of any Ufe : But ast
the Pointof pleading, it was refolved, that as well in the Cafe
at Bar, as in the Cafe of an Indenture precedent, and Rec.

very fuffered without Confideration,the ufual Form of plea. |

ing ought not to_be altered, fG. to aver that the Recovay
was fuffered to fuch Ufes, and upon the Evidence the Cour
ought to dire& the Jury according to.Law, or that they

fhould find the Truth of the Cafe, as in the Cafe at By |

they do. And the Juftices in this Cale cited a former Re.
folution in the Point in the Court of Wards, between the
fame PartiesHill.2 1 El the whole fpecialMatter as before be.
ing found by Office, and tranfcribed into the fame Coun,
where by Sir Chrift. Wray, and Sir Fames Dyer Affiftany
to the {aid Court, and by the Advice alfo of other Ju
ftices, it was refolved, That the faid Indentures fubfequent
were fufficient to declare the Ulfes of the Recovery prece.
dent, becaufe nothing appeared to the Contrary.And as tothe
5 and laft Reafon or Objection which was made, it was ar
fwered and refolved, That no Milchief or Inconveniency
could enfue upon this Conftru&tion, as was pretended at the
Bar, but grear Inconveniency would enfue on the other Side,
for the Inheritances of many Subjelts in Englond depend
upon fuch Declarations fubfequent, or at leaft upon Inden
tures which in Truth were delivered after the Recoveries
fuffered, or Fines levied. And thefe Refolutions fand with
the common Opinion of Men learned in the Law, and com-
mon Expericnce ; and the Alteration of fuchOpinions which
concern Affurances of Inheritances would be too dangerou.
As o= Point, it was objefted, That the Jurors could not
give their Verdict at large, but in a Writ of Affife, Trefpaf;
or the like, where the gencral Iffue is pleaded, and not when
Iffue is j0ined upon 1 Matter collateral to the Point of the
general Iffue 5 for there the Jury ought to find the Iffie
precileiy, without giving their Verditt at large,  And they
eadeavoured fo prove it by Reafon and by Authoritiesin
Law : For they faid that at the Common Law before the

- Suat.of I7. 2. cap. zc. the Jurors in every A&ion- ought to

have given their Verdid dircétly and precifely, either in

tne Amrmative,r Negative,according to thelffue joined,and

not at large 5 and this is well proved by the faid 8+at. Irei,

CraL it o, aeed Fultic' ad Affifas capiendas affign’ o
coirfellans Faraici dicere Frecife f1it diffeifin vel now 11!7/'{1-

i
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wodo dicere voltevint veritatem falti &5 petere auxilinm Fu-
ticiariorunz. Which A& as to A&tions is taken by Equity,
but only to fuch A&ions which are general,and have general
%1flues,as Aflife, Trefpafs,and the like,and not to A&ions which
¢ comprehend Certainty, altho’ the general Iffue be pleaded. It
fextends alfo to general A&tions, where the general Iffuc is
pleaded, and not when Iffue is joined upona fole and certain
Point out of the general Iffue; and therefore the Stat. fays,
non compellany Furarorés’ dicere precife Ji fit diffeifina vel
o : And that is when Nul vort nul diffeifin’is pleaded,
which is the general Iflue in'an Affife. And the Reafon
£ thereof was, becaule upon the general Iffues in Writs, which
2 comprehend no Certainty many and doubtful Matters may
jbe given in Evidence; fo that as the Pl and Def. in fuch
Cafes are at Liberty upon the general Iflue, to give what E-
vidence they will, fo arcthe Jurors at Liberty when the Mat-
ter s intricate and doubtful in Law, to find the fpecial Mat-
ter, & perere anxilinm Fufticiariorum. But when cither
the Writ is-certain, or when the Iffue is joined only upon 1
Point in certain, there they can’t be fo Inveigled and per-
plexed, as upon a general Writand general Iffuc: And this
is the Reafon that the Stat. fhall be taken by Equity, asto
4 AGtions which are In equal Mifchief, but not as to Iflues
8 which differ in Caufe and Reafon ; andtherefore in 7 I, 4.
211, 2. 7. B. brought an A&ion of Trefpals againft 77 4 R.
for breaking his Clofe, digging hisLand, f. three Acres of
Meadow, and fpoiling and carrying away his Grafs : The
Def pleaded it was his Freehold, upon which Iffue was
oined, and the Jury found a fpecial Verdic, / That the
Plaintiff’'s Anceftors was feiled of five Acres of Lands in an-
other County in Fec, and the Defendant’s Anceftor of the
faid three Acres of Meadow in Fee ; and an Exchange was
made between them by Parol without Deed, 7 That the
% Plaintiff’s Anceftor fhould have the three Acres of Mea-
8 dow, and the Defendant’s Anceflor the faid five Acres of
# Land, by Force whereof each of them entered and continu-
gcd it all their Life-times, and died feifed, afrer wholc
# Death the Plaintiff entred into both, whereupon the De-
B fondant entred into the Meadow, and was feiled four
4 Weeks before the Trefpafs, and digged, €9¢. and pray-
ed the Opinion of the Juftices by the Sratute of 777
® 2. cap. 50. Hankford, you are not now in an Affife,
& for your Charge is but to fay, who was Tcnant of
g the Frechold the Time of the Trefpals fuppofed, fo
g you have nothing to do whether the Entry be con-
§ zeable or not, wherefore the Jury found for the De-
fendant, and wpon that Judgment was given. By
which it appears, that upen the faid  collaterai
e of his Trectod 2 peciar Verdidt could not be

(IS gl‘- R
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;. but in no [pecial Cafe where the Matter is {pecially countd

Dowman's Cafe. Pary IY,
given, and that $his Cafe was out of the faid A& of V. 2.¢,
sc. which A& as cited in the faid Book : Andin (2) At
taint in 8 E. 4.29. The Jurors asked if they might giv
their Verdict at large, asin Affife, and the Juftices faid tha §
they could not, (4) 9 H.y. 5. Brian Ch, Jult. held, Thatin
Refcens, which is a Writ conceived upon a fpecial Matter, [
the Tenure, Diftrefs and Refcous, the Verdict fhall not b
given ar large, altho’ the general Iffue is pleaded : Soin
Debi,which always comprehends Certainty, altho’ 22/ debetis
picaded, theVerdi€t fhall not be given at large,becaufe thef
and the like Writs, which comprehend Certainty, are outd
the Mifchief of the faidStatute,But the Stat. extends toTrel
pafe, becanfe the Writ isas general us the Affife, becaufc th
Pia'ntand Count in’em are general, for which Reafon ther |
the Verdit fhall be given at laroe, and that is by the St

e

no Verdictat large. And (c) 9 H. 7. 13, b. Fairfox held, §
That in no Cafe where the Iffue is joined upon a certain f
Point, the Verdict fhall be at large, but in Trefpafs, whichis
2 general Writ, if the Def. pleads, Nor guilry, the Jurors may
give their Verdilt at large ; and fo in an Affife upon N/
it ! diffeifin, the Jury may give their Verdit at large E
So in 23 H. 8. Br. Verdiit 85. the Court of Com. Ples f
cannot fuffer Verdiélts at large in 2 Writ of Entry in the Na E
were of an Affife, becaufe itis Precipe, and comprehends
Ceruainty. And in the Regorts of the L. Dyer, now newly §
printed,Pefl 11, El.(2,283,284.in Affife betwixt Burler and
Crouclfor Land in the County of Suizerfet, upon an abfy; lo E
Iflue was taken upon a Prefcription, upon which the Jury
gave a fpecial Verdict, and itwas refolved by all the Juftics B
of the Com. Pleas 22 Cutbicuilo zuco, (as the Lord Dyer 1o §
ports) that upon this fpecial lflue by an abfjuc boc, and nota §
gencral Iffue, aprecife Verd:ét ought to be given of theone
Fartor the cther 3 which w:s a Refolution in the Point, % g
it was firongly urged, and over-ruies the Point now in Que
fion. But i was rcfolved by Sir Fd. Anderfon Ch. Jutic,
and all the fu'lices of the Bench, 'Thar the fpecial Verdid g
in the Cafz at Bar was weli found = they held, That in ol
"5, a5 weil of the Crewn oy in Common Pleas, [ Ations §
cal, perional and mixr, and upon sll Ifues joined, either §
cen the K.and the Party, or between Party and Party, B
Jery may find the (e fpecial Matter, which is pertinent, §
endsonly to the Ifue joined, upon which, being doubtful f
-0 emin Law, theymay piay the Opivion of the Court: And §
teftney may do by the Com, Law, wa'ch has ordained, tha

Mar




E'PART IX. Dowman's Cafe. 13
Matters in Falt fhall be tried by Jurors, and Matters in ,
Law by the Judges: And as ad (o) guaftionem falli (4)1 Rol Rep.
pon refpondent Fudices, ite_ad queflionem furis won ve- Izﬁ- i

- pondert Furar'; but their Duty is to find veritatem fati, * 51“3;‘;‘;’
‘and to refer the Difcuffion of the Law to the Juftices, and ; Siderf. .z;,'
thereforc their finding is callied (D) Vereditl', quafi diff veri- Plowd. 114,02
tatis, the Saying of the Truth, and the Determination of the % 27: 2
Judges is called “77//{'1011/777, quafi Furis dictumn, 1 e. Ipfa viva 5, Co. 10, b.
vox Juris, the Sayingof the Law, and the Wifdom of the Co. Lit. 125.a.
Law was to refer Things to Perfons in which they had Know- Zg)fb%’ﬁt' 2
ledge, and were expert, according to the an¢ient Rule, Quod 1,65,
(c) quifgue nor’: 11 hoc fe exerceat 5 and therefore the Law () 8 Co.t30.2.
will not compel neither the Jurors, who have not Knowledge ;i gg' é‘g b.
in the Law, to take upon them the Knowledge of Points in Co. Lit. 125.2:
Law, either in Cafes which concern Life or Member, or [n- 13 Co. 11.
heritances, Freeholds, Goods, or Chattels, but leave them to

the Confideration of the Judges; nor the Juftices of Affife,

nor any other Judges, be it in Pleas of the Crown, or Com.

Pleas, to give their Opinion of Queftions and Doubts in Law

upon the fudden; but in fuch Cafes have the Truth of the

Cafe found, and upon Conference and Confideration to ad-

judge according to the Law in fuch Cafes. And therefore it

was refolved, That the faid A& of W.2. ¢. (4) 50. was but (4-2Inft. <21,
an Affirmance of the Com. Law, and this appcars by the 423 423, B
Stat, it felf, and by Authorities in Law in all Succeflions of

Ages. And as to the Statute, the precedent and fubfequent

Claufes were confidered: The Precedent is, (¢) Habeant oni- (¢) 2 Inft. 425,
nes Fufbiciarii de Baucis in itineribus Cicricos irvotulantes
ornia plac’ coram eis placitata, ficut antiquitnus babere con-
ieverunt, which Claufe appears to be in Affirmance of the
Com, Law. The fubfequent is, Er (1) de cetero 1non ponant
Gufliciarii in affifas aur Furatis aliquos Furatores uiff eos
gui ad boc prius fint fummoniri, for at the Com. Law they
ought to come in by the Return of the Sheriff. And fo the
middle Claufe touching the Point in Queftion, that Fuflic),
£ non compellant Furatoves dicere precife, &c. was but a
Declaration of the Com. Law, as well for the Relief of the
Jurors, who upon their Gath fhall not be compelled to find
at their Peril Things doubtful to them in Law, but alfo for
& good Caveat to Juftices of Aflife and other Judges, that
they do not upon the fudden over-rule Queftions in Lay,
for every Judge ought in giving his Judgment in doubtful
afes to avoid 2 Things, f&. Precipitationemn, quia ad
benttentiam proferar cito gui jidicat: Er morofiii citirc
‘ationein, f. either when the Law is determined, or
o make a Queftion in T.aw where norc is, to delay
he Party, which is in Effect a Denying of Jufiice.
An

(f) 2 Inkk. g26.




. Dowman’s Cafe Part Y,
And for the better Dire&tion of Judges in fuch Cafes, ay

for the Advancement of Common Right it is enatted by
(s) Weftm. 2. the next Chapter following, £ (2) ¢. 31. Curm aliquis placit.
Oy g twrcoram aliguibus Fuftic', propona exceptionem (f:a Ma.
EPNE> ter which he fuppofes will ferve him in Law) & petat g1}
e Fufticiarii eain allocent quaii S allocare noluerint, & i
exceptionens propofuerit feribat illam exceptionein & pety
guod Fufticiaris figilluin fur’ apponant in Teftimonium, Fuf
Jhiciarir apponant (igilla fua, &c. end this was to preven
Precipitation of Judges in over-ruling, ex improvifo, Que
() Vedg: €.19. flions in Law : For it i1s 2 good Rule in the (4, 9 Chapterd
V- 3% B0 o gres, Confider, confult, and then give Judgment. Vide fu
() Br.Chal- the Bill of Exception, (¢) ¢ 4ff: . 8. (d) 11 H.q.52.b.654}
léf‘gg 57 o 92.8.D.21 E.4.11. b. Regift.182. 4. b. Book of Entries, Tuf
Fiwz.Chailenge Error in the Divifion of Exception.
8 By Authorities in Law touching the 2 Point of the Cif
(4)Br Bvror oy 'in Queftion, and 1 of fpecial Verdicts given in Crimind
Fiw. Error 65.Caufes, either in Cafe of Indi@ment at the King'’s Suit, «
() R=. Chal-  jn Appeal at the Suit of the Party, 3 E. 3. Irinere North. (|
ifﬂg': 182 Coron. 284. §. was indifted of the Death of N. and arraige
1:2.Challenge X . .
6c ed upon it, and pleaded Not guilty, and the Jury gave a {pe
(/" st Bl cial Verdict to this Effect, That 2 Contention was movd
f—,”f-:f' > betwixt them, whereupon the faid N. now dead ftruck{
o cum quodam baculo fraxineo in capite, ita quod cecidit, §
pred . flarim cuiin furrexic fugiv in quantune potu,
& pred N. ipfum fecutus fuiffet cum pred baculo ad ipfn
interficiend’ (i porniffet, & ipfuin fugavir ufy; quendain i
rum inter duas domus feisuatum, ultra quem tranfive w
poruit ullo modo, & cum percepiffer pred’ N. ipfurm velle i
rerfeciffe cum pred’ baculo, & quod wortewm fiucwm proprus
evadere non potuiffer aifl f¢ defendiffet, cepit quendom %
#ach € ipfum N. cum eod vepercuffit in capite ita qd’ flaty
tide obiit, &c. unde dic qd’ pred’§. fe defendend’ pred’ N.v
terfecit, & uon per felomam aut malitiam precogitatain,&
s o seapr > 2nd this Verdict finding the Matter at large was reccived, s
{urir.a. hehadhisPardon of courfe,and therewith agree 5 E.2. Coi
16 3 052, {g) 286. 43 (D) A 3.31. (1) 26 H.6. 5.4, 44 (k) E. 5. 44
f,’:’gf s Pl Tnan A ppeal of Déath againft Will. Halbener, he pleaded N
8 Cur 1z, guiltysand the Jury found a Verdi€ atlarge, f; That thel:
tro G 226, cealed ftruck the Defendant on the Neck, {o that he fell ot
" vli;rc('((;'c;r:e Ground, and when the Defendant was upon the Ground, t
e ecai 17, Deceafed drew his Knife to have killed the Defendant #
#xiz. Je-oness. the Defendant lying upon the Ground drew his Knf
2. BLon gnd the Deceafed was fo hafty to have killed the Defends]
“cywc 1y thathe fell upon the Defendant s Knife, and fo killed himf
¢« - oa€2 And jtwas adjudged, that forafmuch as the Deceafed kilk
“* . bimfelfinthe Manoer, it was adjudged upon this {pecizl V]
“oi L dict,rhat the Def. was Not guilty, and his Goods not forfeit

.....
- r ,
T I -~

Zic Fizz |, Goroa g4 and therewith agree (i) 34 A
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part IX. Dowman’s Cafe. 14
(4) 45 E.3.20.4. In a Formedon the Demandant counted of /x) 45E.5.100.
2 Gift made to 7. 4e C. in Frankmarriage with Foban the 2> 2 anl
% ponor’s Sifter, the Tenant pleaded, That the Tenements ;. o o
Zwere given in Fee-fimple, and traverfed, that he did not B: E[t:;r_es 8.
§ give them modo & forma as the Writ fuppofes: And after- fgzc Tail i+
2 wards by Nifé prius before Whichinghans and Chl've a Deed "™~ 117 %
was Jhewed in Evidence 'that the Donor gave to 7 e C.
in liberume maritaginim renementa pred’ cum ‘fobaw’ forore
s, babend & tenend’ tenementa pred pred Fobanni & Fo-
Rhanne, & beredibus fuis impeyperuune 5 & quia aligua ver-
B0 in dito fabto contenta, funt in liberum maritaginm, & o
lz‘gzm infeodo fimplici, Furatores nefoiunt indicare veritaten,
&eo poruns Aiferetionem Fufticiariorum fuperinde : And upon
dthis Verdit found at length, Judgment was given againft the
§Demandant, becaufe a Pee-fimple, and not an Eftate in
Frankmarriage paft by the Deed. By which Judgment it
appears, That in a Writ which comprehends Certainty (as
in a Formedon) a fpecial Verdi& may be given. Pide 16 E. 3.
Werdiff 21. Vide 42 F. 3. in Dower, 47 E. 3. 19. in Pre-
%ipe quod reddar, upon an Iffue collateral to the Point of
fthe Writ, 30 Z. 3. & 9 H.7. 3. iz Refeous, 41 E. 3. 10. in
Bdccompt, 40 E 3. 2. in Debt. 28 H. 8. Dyer 32. b. in Debt.
BPafch. 189 2 Phil.& Mar, Dy. 115, b. in Covenant, Mich.
B & 2 Eliz. Dyer 173, in Ataint. 2 El Dyer 192. D. in
§0clr. 9 El. Dyer 260, in Debt. Mich. 10 & 11 Eliz. Dyer
®19. b, 12 Debr, 13 El, Dy. 500. b, in Fjeltione firme. 32 H.
8. Dy. 47. in Trefpafs. Pafeh. 18 2 Phil. & Mar. Dy. 114.
32 Trefpafs. Plow. Com. 92. in Affife of frefb Force broughe
8y the Parfor: of Honey- Lane.
® And Noza, Reader, In all Cafes when Jurors find the () (2)11 Co.iz a.
pecial Matter doubtful in Law pertinent and tending to the Hob. 53
§ic which theyare to try, there the Court ought to accept ;g e
kt, but when they find Matter at large which isnot pertinent, Dy. 362, pl.i-
Bnd tending to the Point in Iflue, upon which they are to Hutt. 121
Bive their Verdict, there the Court out to difallow it, as im- g{gé}, ;?‘
Pertinent to the Iffue, and to their Charge. And upon thisaa
@ifference the Books which have fome fhew of Contrariety 1 Sid. 96.
§re well reconciled. For Example, in the Cafe of 1 H.g.11.0. lzo“' 120
fhe Iflue in (c) Trefpafs, being joined upon the Freehold at () Br. Trelpats
¢ Time of the Trefpafs,forafmuchas it isfound that the PL 8r. =
ter'd into the faid three Acres of Meadow,upon whom the §.: 774 1=
Pef. entred, and was feifed by four Weeks before the Trefp. B
tho’ they found an Exchange by Parol of Lands in feveral
ounties which was (4) void in Law, fo as the Entry of the (4)1Rul. 31,
. was lawful ; yet the Iffue being joined upon the Freehold €O Lt s>«
¥ the Time of the Trelpafs, Haukford faid to the Jury, in Purh.fe.i 24
ch Cafe, according to Law, /. your Charge was but to fzy,
¥ho was Tenant of the Freehold the Day of the Trel-
s, 0 whether the Entry of the Plaintiff be lawful
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ot not, you have nothing do, wherefore the Jury found fi: §
the Def. Which Book proves, That the Jurors can't find §
Matter at large which is not within their Charge, and wit |
which, having regard to the Iffue joined, they have nothiny
to do: By which it is firongly implied, That if the fpecil f-
Matter had been within their Charge, and tending to the
Iffue, with which they had to do, that it {fhould be allowed; .

(8) Br. Atcaint and in the faid Book of (#) 7 E. 4. 29. 4. it doth not appex f*
87. .

Br, Verdia 53, What was the Iffue, nor what fpecial Matter they would hav

Firz.Verdi@io. found, and therefore tis to be intended according to the faid §

%)9“}7- 13.b. Difference. And as to the Opinions in (8) 9 H. 7. inthe}

Br. Verditt 83, f2me Cafes there is Difference of Opinions, and therefor |

Antea12.b. ~ they are to be reconciled as aforefaid. And as to the faid 0. f

{c) Dycr 283, pinion of (c) 11 FL and in the fame Cafe there was othe

Aneate b, clear Matter to arreft the Judgment, and the Opinion whid

was conceived in that Point was 72 cubiculo, without open

Argument, and therefore if it fhall not be intended accord

ing to the faid Difference, it has not any Warrant of any Bock f

ruled in the Point, but againft all the faid Judgments and

Authorities in Law in all Succeffions of Ages; and after E

wards Judgment was given in the principal Cafe as follovs, §

Ad quem diew venerunt tam pred' T ho. Dowinan & Ei, §

guam pred Ed. Vavafor & Geo. Vavafir, &c. per atton

Juos pred, © fuper boc vifis premiflis, § per Fuiftic g

Plene intelletlis, videtur eiffemz Fufbiciariis, quod pred in g

dentura per prefar’ Pet. Vavafor arinigerum poft pred re §

cuperationein in forma pred’ faltane & babiram, fuit b @

& fuffwiens in lege ad ducendos € declarandos ufus recupe

ratiwouis pred de tenginentis pred’ cun pertinentiis 1n v

pofivis, Ee. fuperius [pecificaris, & quod recuperatio prel E

per prefar’ Andream de Windfor, &c. verfus prefar’ Po. g

Vavafor armigernm in forma pred’ babita, fuit ad eofion g

ufus in pred’ barra pred’ Edw. Vavafor fuperius fpecifii’ §

modo & forma prout idein Edwardus in borva fun pref |

Superius allegavir. Ideo confideraruin eft, quod prad Tlo§

Dowman & Elisabetba nibil capiont pey breve fir pred,§

fed fint in mifericordia pro falfe clamore fuo, & guod pre g

dilti Defendentes eant 1ude five die. After the faid Relr §

lution in the Courr of Wards, Dowmian, not fatisfied with §

it, brought the faid Wrir of Affife after the Death of

Sir Fames Dyer, Chiet Juftice of the Common PlesiE

who was a Judge of profound Knowledge and Judgment it

the Laws of the Land, and efpecially in the Form of goolfE

Pleading, and the true Entry of Jndgments, ¢5¢. and of 2 grev [

Pietyand Sincerity, wwho from his Heast abhorred all Coriupt-f

on and Decelr, of 2 townrifal and gencrous D ipofition, and!

Patrng
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Patron and Encourager of Men learned in the Laws and
expert Clerks; of fingular Diligence and Obfervation, as
appears by his Book of Reporss, all wrote with his own
Hand, and of 2 handfome, reverend, and venerable Coun-
tenance and Perfonage. And according to the faid Diffe-
rences it was refolved Mich. 44 & 45 Eliz. by the two
Chief Jultices Pophame and Anderfon, and by Periam
Chief Baron, and Gawdy Juftice, in the Cafe of Fobn Lit-
tleton Efg; which was referred to them by the Command
of Queen Flizaberh. And fo was it refolved by all the Ju-
ftices of the Common Pleas, Termine Mich. anno 9 Facobi
Regis, upon Evidence to a Jury at Bar in the Cafe of Sir
Richard Chauspernon, who claimed the whole Inheritance
of Charles late Earl of Devon, That Indentures fubfequent
were fufficient to diret the Ufes of 2 Fine precedent againt
the Earl and his Heirs, for the Reafons and Caufes, and
with the Cautions aforefaid.

, | Hill
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Hill. 28 Eliz.

Ann Bedingfield’s Cafe.

1 Leon. 28 AN N Bedingfield, late Wife of Ednzond Bedingfield Efy
+ Leon. 87. (Son and Heir of Henry Bedingfreld, of Oxboroughin
the County of Norfolk Kt.) brought a Writ of Dower agiil

T ho. Bedingfield Efq; Son and Heir of the faid Edumi

to be endowed of the Manors of Oxborough, Neflm,

and many other Manors, Lands, and Tenements in th

County of Norf.of agreat yearly Value, &¢. And in this Cik

divers Points were refolved by the Court of Common Plexs

1. That where in the faid Writ the faid 7 bo. caft an Effois

it was challenged, beceufe by the Statute de effouiis calvn

wiandis made 12 E. 2. it is enatted, Quod non jacet eff

(@)1 Rol- 822 g iy bireve de Dote : But, becaufe the Common (2) Effs
T nib has been always allowed in a Writ 42 Dote, thereforeth
Noy 143, Juftices conftrued the Statute to extend to an Effoin of
King’s Service, and not to a Common Effoin, & eo poriti

becaufe the f2id A& adds a Reafon of the Purview f g

videtur deceprio & prorogatio Furis, and that is proper

¢4 Bs Efoings. t0 be intended of an Effoin of the King’s Service, whid
Fiz Efum 63, is 2 Delay and Prorogation of Right by a Yo
(¢)br.Efoin Pide 4 F. 3. 36. b. (54 Afl. pl. 2. Long (©) 5 E. 4. 104
1oo. Then the fzid T#0. purchafed a Writ out of the Chan
: f
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ry called a Writ of (a) Circunfpolie agatis, fetting forth, that (4)1 Leon
 whereas the faid Fdzm. was feifed of the Manor of Neffon in zaﬁ,e 3:81531

the County of Norfolk in‘Fe:e’ and held it of the Q. in Chief 4Hard. 1;287.'
by Knights Service, and died thereof feifed, the Taid Z%0. Vide for this
of full Age, prout per quandam Inguifivion’ compert’ eff, €5c. Y721 E3.440

by reafon whereof the Q}geen has feifed as well the > & 313 1e
o

. 31E. 3.1ir, Sa-
fuid Maror, as the Manors of Oborough, ﬂﬂozl’ &c. and be- ver Default 37.

caufe the Q. was bound to reftore the Tenements, zam inte- ’I;,I%I?i}‘}-
gre, &e. as they came to her Hands, therefore the Judges £ 15, R4
were commanded to furceafe Domina (b) Regina inconful- Regitter, &.
0: 1t was refolved, Thar this Writ, which is in Nature of ()1 Leonass.
and Aid Prayer of the K. can’t extend to any Manors not § Rﬁ‘f_“;w’_‘
found in the Office, becaufe the Q. by the Law can't feife tRol.Rep.ac;.
more Manors than are comprifed within the Office. And as

to the Manor of Neffon, which appears by the Writ to be

only found in the Office, the Cafe was well debated at the

Bar and Bench. And the Tenant’s Counfel cited the Books

of 8Z.3.15. 18 E.3.38, 19 E.3. Aidde Roy64. 39 E. 3. 8.

46F.3.19. i1 Hg.39. b, 5 H.5.13. 4. & 13 R. 2. Brief646.

9 H.6. 40. F.N. 8. 153. f. 154.4. by which it appears that

where the Heir is within Age, and in Ward of the X. and

committed over, and is impleaded, ot comes in as Vouchee

§ in o Writ of Dower, that Aid of the K. fhall be granted ;

§ And altho’ in the Cafeat Bar, it appears by the Office men-

§ tioned in the Writ, that the Heir was of full Age at the

8 Time of his Anceftor’s Death, yet that will not make any

§ Difference; for the K. when he has primer Seifin, may as

g well endow the Wife in Chancery, as where the Heir is

§ within Age, and in his Ward 5 And that appears by the Stat,

§dc Prevogativa Regis, c.(c) 4. Rex affignabis viduis poft () 1 Leon 135,
Ronortem virorum fuorume qui de eo tennierunt in capite, do- 4 Leon. 87,
§rem fuam que eis contingit, §5¢. licet hevedes fuerint plens S"“b“‘f;gp‘?“,‘g"
§ 2101, &5, And upon thefe Authoriries and Reafons the paeicry/ o~
8 Court gave Day over in the fame Term to the Demandant,

gto thew Caufe why the Writ fhould not be allowed. At

gwhich Day the Serjeants of the Demandant’s Counfel (a

§Dleader of the Tuner-Temple being prefent and alfo of Coun-

ffclin the Caufe) fhewed Caufe to the Court why the faid

g Writ fhould not be allowed. They agreed, that in all the

@Books Aid was granted of the K. in a Writ of Dozwer brought

§oguintt the Heir, or when the Heir was vouched withiin Age,

gand in Ward of the King ; and itought alfo to be confefled,

that the granting of it, if it was not grantable by Law,

Bwas not Error. But it is enalted by the Statute 4 Bigamis,

&) ¢ 3. de dotibus mulierum ubi aligui cufledes here- (4) 1 Leon ;.
dzm;' maritorume  fuornm  cuflodias habent  ex  domp 4 Leon 87

gl conceffione Regis, five cuftodes rvem petitam tene- §r§?§f yi
: Ci
ant, 16,5,




(s) Stamf,

Prarog. 16. b.
2 Inft. 271.

Hardr. 428.

€2) 2 Inft. 271,

() Inlk. 201,

d)sH.7.1.12.
upra. a.

Br.Dower 6:.

1 Rol. 681,

9 H.6.6.b.

24. tf: 47:\;1'.”.
inchden.

l;.“N. B. 148 3

150. b,
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ant, five bevedes difforum tenementoruin vocemtnr ad svsr- B
rant’, f1excipiant, 94’ fine Rege refpond’ non poffunt, um
ideo fuperfedeatnr, quin in lequela pred’, prout juftus fue
rit, procedatnr s which Stat. is not vouched or remembred
in any of the Books, and is exprefs in the Point, thatin
fuch Calfes be the Heir Tenant or Vouchee, o2 firperfcdes.
tui quin in lognela, &e. procedatuy, which is fo well pen.
ned, that it extends as well to the faid Writ of Circomffieds
¢gatis, as to AidPrayér. And in (¢) 4 H 3. 1. 0. 1. Tht,
A:dle Rey, 33. in Dower againft the Committee of the K,
during the Nonage of the Heir, the Def. fhewed, bow it
was found by Office, that the Father of the Husband of the
Demandant was feifed In Fee of certain Land, and held of
the K. and bad Iffue the Husband, and died ; and the Hus
band entred, and died, his Heir within Age, without any
Livery, and all this Matter found by Office, wherefore the
X. feifed and committed to the Defendant.  Judgment if
A&ion? and thereupon wasa Demurrer : And it was adjudg-
ed that fhe fhould be endowed : And there Sir 770, (I)
Briau Chief Juftice of €. 2. who gave the Rule in the Caf,
faid, ir appears thar Right is in the King, whercfore we
will proceed no farther without Aid of the King, where
fore fue tc the King : But when (¢) Townfend Juftice cited
the {aid Statute 4c Bigamis, which oufts the Party of Aid
in that Cafe, Briaz, having Confideration of the faid A&, 4
ter d his Opinion, and difcharg’d ‘em from fuing to the King,
and awarded, that the Demandant fhould recover her Dower,
Omnin babere in ineiitoria € in apllo pewitus errare, potits |
eft deitaiis, quain buinanitatis. And if the {aid Stat. had not
been remembred, the Aid alfo had been granted in‘d) 4 A
as it had been in the faid Books. Buttomake a full Anfwer
v the Cafe in Queftion, D.flinguenda funt teinfora, & i
corgabunt «ges. The fard Stat. de Bigainis was enafled ata
Dorliament held 4 Z. 1, And the Stat. de ‘Praiogativa Regi
wasmade 17 E. @ And before the Statute de Prarogatic
Regis, the K. when the Heir was of full Age, had but pre
rocur fiifinam capie.d exitys, §c. as it is faid in the
Chzpter next before; and in {uch Cafe the King is not Gur
ciin, and therefore can't endow the Wife at the Com. Law
For as 2 Writ of Doteer lay againft Guardian in Chivalry,
during the Minority of the Heir, or the Guardian might
endow her without any Suit, during the Minoriry of the
Heir, if he would; but afrer full Age, although he held
cier the Tand for the Value of the Marriage, ™
Writ of Domwer lav againft him, nor could he endov
the Wik, beczufe ater full Age of the Heir bt
v.s rot Gu.zdian, and none wlho has bur a Chad
{encep: :he o Guardhar onlt) can endow the Wife ot 4

N 1
Vrechol
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rechold ; neither did a Writ of Dower, which is a real Ack-
n, lie againtt him, asappears in 6 E. 3.16. 0. !1(: ought to -
¢ (¢) Guardian, and named Guardmn,' and a Writ of Dower ( ) Eo' Lit.
rought in fuch Cafe againft the Heir within Age fhall a- 3, Mrief aa,
ate, for it ought to be brought againft the Guardian, and 41 ; 4 b,
herewith agree 17 F. 3. 79. 9 H.6. 6. b. Vid. Tewp. E.1.~
ower (b) 863.Vide 8 E. 5.65. 4. 1. Dz i liesagainit Guar- ;1 2 i:lor
ian within Age,and againit the Hcir atwail Age, (c) a6 2. f
9.7 F.3.10.0.9(d) E. 4. 31. boandinh E.3.15. boa Wo- 10 % wer 20,
jnan brought a Writ of Dewwer againkt Zei. Foliois a5 Guar- (7). Pow.oy
ian in Chivalry, who pleaded, that he had reisir g but a Bl buet 36,
eale for 6 Years, of the Leale of Fobn Ajcmwlray Guardian
fthe Lands; Judgment of the Writ. And there it is held,
attheWrit of Do er doth not lic againtt (&) him in refpeé (26 Co. 57, b,
f the Poffeffion, if he be not Gaardian, whorefore the De- ¢ E.3.15. 0,
pandant maintained that he was Guardian, 2 E. 5. 15. b
B Writ of Dowwer brought againft Tenant by Flegiz fhall a-
ate. 8 E. 2. Brief 8og. Deawer was brought againft Ten'’t
r * Years, and abated by award, but there Berisford faith, * 5 Co. 57 b,
it is good againft a Guardizan, becaufe he anfwers in the 8E.3.15.b.
Fame of the Heir.  So the King when the Heir is of full
ge, could not by the Com. Law have endowed the Wife,
Fecaufe he is not Guardian, but has in Effe@ the Profits of

- s

sty

Btat. de () Bigamis anno 4 E. 1. if the K. could have en- f1 Leon.2g-.
Bowed the Wife when the Heilr was of full Age, they + %cgﬂf?-
gould have oufted delays in fuch Cafe as they did, and & gm‘;};g;;;(,g_
Jortiori than when the Heir was within Age : But at that 16. b.
Jime, {4 E. 1. the K. when the Heir was of full Age, could Anwa 6. a.

got endow the Wife, but fuch Power as be has was givenhim

By the Statute de Prercgativa Regis, madeiniy F. 2. long Ant. 16
gimeafier; which A& de (2) Praivgativs Regis, altho’ it g“ﬂn{n[t)',i,:,;:
vePower to theX. to endow the Wives,&s.lices heredes fuer’ 15.b 16, 1,
feie etoris, yet the Stat. adds, Zviduce ille voluerine ; fo as L\L

g Stat. leaves it to the Eletion of the Wife, eitherto be en- | oo %35
owed inthe Chancery, or at the Com. Law, and by Confe- U
fuence the Wrir of Docver (which is favoured in Law,and to

k likened to no other Precipe) is not to be ftayed by Aid

Brajer in that Cafe.  Upon which the Court took Advife-

oot and Confideration : And afterwards the Court, for the

Reslons and Caufes aforefeid, difcharged the Tenant from

Bing to the Queen, and gave Day, in the beginning of Eg-

§/-Termi next following, to plead an iffuable Plea peremp-

¥ily. In which Term the Tenant’s Countel offcred to plead 1 Show. 271,
fetinment of Charters by the Demandant, &¢. which was ‘““"-b“z:,

B Eafler-Term, and Trinmty-Term following well argued ag "> 1%
B Bar and Bench : And upon good Advice and Confidera-

0, thele Points were refolved by the Court,

' D I. The
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(1) Do pl. 1. The (#) Charters ought to concern the Land wheref
N | 4w, Dower is demanded, and not other Lands defcended to
B: Doweey. Heir. Vidz (b) 33 H. 6. 51. 4. b. refolved in the Point (¢},
13H.8. 1.3, F.6.42.b. And the Law in this Cafe well allows that th

Dy. 37 pl. 2. R ebuter of the Aion is a good Plea in a Writ of Ty

Piow. 85.a. b, )@
W 5 108, for twoReafons : 1. The Chartersare the (4] Sinews of

9E : a2 Inheritance of the Husband’s Heir, and fhe is not worthyy
2“) E‘ ‘/"D‘ 5-2. demand Dower of her Husband’s Inheritance whowill wropg|
o EEET fully detain from his Heir (by whom fhe is to be endowef
B-. Dower 5. the Muniments which might defend the faid Inheritanc;
g‘) fuz.Dower gor Charters are called Muniments, 4 zsniendo, quic i
(d) 1 Co. 1.b, wint & defendun: Hereditatem, &c. 2. Therelsa grem
Co Lir 6.2. Privity when a Wife is endowed of the immediate Efly
2Rol.51.  which her Husband's Heir has by defcent, than when fhej
11 Co. 50.b. endowed by = Stranger, or of another Effate ; for ifth
Wife be endowed of the immediate Eftate defcended to by

Husband's Heir, if fhe be after impleaded, fhe fhall voud

the Heir, and fhall be newly endowed of other Lands whi

the Heir has; but if the Wife be endowed by the Husband;

or Heir’s Alience, if fhe be impleaded, fhe fhall not vou)

the Alience to be newly endowed: And that is the Reln

that when a Woman brings a Writ of Dower againft the &

lienee of the Husband, &c. and he vouches the Helr, thy

Demandant may Witnefs that the Heir has Lands defeen

{ Wiach. $3. ed to him in the fame County (for the (¢) Original dothm
extend to another County) and pray that fhe may bee

dowed of his Eftate, and that is for the Benefit of b

Voucher to be newly endowed, vide in 4 E. 3. 36. . andf

E.3. 11.a. b. the Tenant in 2 Writ of Zower vouched t

. Heir of the Husband ; and the Demandant teftified thath
& 2150‘6'32 ! by Defcent, &c. in the fame County ; and (f) Judg
Dy 20wl 71. was given againft the Heir if hehad, and if not againft t
Haee 71,72 Tenant. In 6 E. 3. 20. b. the Wife of a Stranger brought!
Wiach. $1, 83. \rit of Dowwer, and the Tenant vouched the Heir, &t
Demandant fhall not recover againft the Heir, becaufe the

wants Privity. In 18 E.3. 36. £. in Dower the Ten’t voud

ed, and the Vouchee vouched the Heir of the Husbandr

the Demandant 5 the Demandant teftified that the Heirhé

Affets by defcent in the fame County, the Demandant fi¢

not recover againft the Heir, but againft the Tenant onlyf

there is not immediate Privity betwixt the Demandant®

the Heir, {or the Demandant thall recover againtt the H

only, whenthe Ten’t in Demefn vouches him. Fide Ref)

(%) D}YEf 202 Fudic. 15.16 E. 3. Dower 56. 3 El. Dy. (g) 202. And ¥

F/,j 173,: Dower is the Realon that the Heir only fhall plead Detainment

25. Charters, and not a Stranger, as fhall be after faid. Vi

FizDow. 52 A7 % § F. 50 F. 3.4. b. And the Reafon which New

Dy.2z0.ph g3 500 70 .
Pok :rc{fyf-j givesin{b, 22 H. 6. 42. b. that the Heir fhall have I;f
]
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§Plea of Detainment of Chafters, &c. fo. that if the Heir had

fthe Charters of his Land, he might peradventurc plead in

8Bar of her Dower, can’t be theReafon thereof ; for when the

§Hecir bas pleaded that he has been always ready, and yecis

Bto render Dower, &c¢. if the Demandant would render ro

im his Charters, it Is a full Confeflion of the A&ion, it the

iDemandant will deliver the Charters, and thercfore afrer

the Charters delivered, the Heir fhall not plead over, but

he Demandant fhall have her Judgment immediately as

hall hereafter more fully appear. .
2. He who picads this Plea ought to fhew the () Cer- /2 Co Lit.

inty of the Charters ; whereupon a certain Iffue may be 235 b.

foined, or that they are in a Chef} or Box locked or fealed 8,"“,’ ‘po" ’l"‘,"

which imports fufficient Certainty, upon which a certuin If- ® Vel 6\;

e may be taken : And in both Cafes an Action of Zeri- clowd. 85.ab,

hue may be grounded and brought by the Heir, 22 H. 6.16. F;fj‘;o'vf,z;.’;%

0.1 0. 9.6.0.14H. 6. 4.0.20 E. 3.8.0. (8H.8. r.2.  (6)Cr. El 367,

3.No (%) Stranger, altho’ he be Tenant of the Land, and L. tit19.2,

sthe Evidences conveyed to him, canin a Writ of Dozwer .,)“f}—fa)i"‘ x

ead Detainment of Charters, but this Plea lies only in o G, §4.5b.'

¥ rivity, fcil. for the Heir of the Husband, as hath becen )y.230.pl 52,

id.  Alfo the Heir in divers Cales is in Degree of a Stran- t;‘g‘ffa- 361

®er, and therefore fhall not plead Detainment of Evidences, | ‘;03“;'9,“

&0d that he fhall not do in five Cafes. 1. If the (¢, Heir Vi N.3 y.b.

s the Land by Purchafe. 2. If the Heir has '4) deliver- (6) DY- 230.

Bd the Charters to the Wife, he fhall not plead Detainment 5{".5’5",]' 1500

B them, for the Wife has them by his cwn A&, as it isre- () Dow.pl.

Bolved in 7 E. 5. Dower 1c1. 3. If the Heir be not (¢) im- ('fOboq )

gnediately vouched, /1 by the Tenant in the Writ of Zew- f?c. s P

r, but by his Vouchee, as has been faid 18 E. 3. 36. 0. 4. Dy.250.0l. 12,

B8 the Heir comes in as (/) Vouchee, having no Land inthe (f) Dott. pl.

gt ounty where the Dower is demanded. 5, If he comes in "g))lDaﬂ’. ol.

B¥s Tenane by (g0 Receit, he fhall not piead Detainment of 22, 151,

B harters, as appears in 16 F. 3. Dower 75. and many other 3. 230.phs2.

BB0oks 5 and the Reafon thereof is manifeft; if the true

o of pleading in that Cafe be well oblerved 5 for he

@ho pleads Detainment of Charters in Bar of Dow-

8", ought to plead, that he bas been always ready,

nd ver is to render Dower, if the Demandant would

cliver to him  his Charters : and Tenant by Receir,

W fuch Vouchee as is aforefuid, can’t plead it, be~

Bl he can't plead that he has Leen always rea-

By ©o render Dower ; when the Demandant can’t

ecover again{t the Hrir in fuch Cafes either be-

B2 Vouchce or received, nor can he render to the

: D De-




Co. Lit. 35, 2.
Cr. Jac. 638.

Cr. Jac. 688.

Co. Lit. 39. a.
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Demandant the Dower which to her by Law belongs. By
if 2 Man is feifed of three Acres in three Towns, . 4.3,
and C. in one County, and enfeoffs a Stranger of one A
with Warranty, and’ dies, now the Heir may affign f
Wife one Acre in Satisfaction of her Dower, as well in th
Acre whereof the Stranger is enfeoffed, as of the other A
cre delcended to the Heir, for by Courfe of Law fhe fhi
have Dower againft the Heir, in Difcharge of the whi
Tenancy, as well that which he ought to warrant, as thy
which is defcended to him in the fame County, in whid
Cafe the Heir may agree with the Wife, as well out of Cout
asin Court,for that which by the Law he is bound to dond
being vouched by the Feoffee in a Writ of Dowwer, he fhd
plead it in Bar, as it isadjudged in 33 E.3. Fudgment :5,
&8 E. ;. 69. a. . ]l[zc}mel Treweny’s Cafe 5 and by the
fame Reafon in fuch Cafe, the Heir being Vouchee fid
plead Detainment of Charters, &c. for he may well fay, th
he has been always ready, and yet is to render Dower toth:
Demandant, in difcharge ofthe whole Tenancy in the fim
County ; for by the Law, the Demandant ought to be e
tirely endowed againft the Heir. And therewith alfo agres
17 E. 3.58. b. where in Dower the Tenant vouched the
Heir in Ward, the Guardian by the Warranty faid, The
the Demandant detained from him the Heir, where
Land is held in Knight Service, and if the would rendst
the Heir, he has been always ready, (u0ta boc) and yet i
to render Dower : And there Exception is taken to it, be
caufe this Plea lies for none but him who always after u¢
were dowable, could have rendred Dower, and you coul
not before now render: To which it was anfwered, The
we are he againft whom fhe fhall recover, and the Tenan
fhall hold in Peace, and we might always by Law hww
made Agreement for that which we held, becaufe by tht
Law fhe fhall be ferved of Dower of that which we hold, b
that to us in lieu of Witherinan the Anfwer is given
Et videtur Curie, That the Guardian Tenant by the War
ranty fhould have fuch Anfwer, whereupon the Demandat
traverfed the Eloinment of the Infant: In 8 E. 3. 55 6
In a Writ of Dower the Tenant made Default after Do
fault, wherefore the Demandant prayed Seifin of the
Land, whereupon came one obrz, and faith, Thatthe Te
nant held for the Term of his Leafe, the Reverfion
him, and prayed to be received, and was receivel
and faid that he was Heir to the Husband of the D¢
mandant, of whom fhe demanded Dower, and fiid t}r:
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¢ detained two Charters touching his Inheritance, and ’
Whewed what, €. and faid that if {he would render him

®is Charters, he fhould be ready to render her Dower, &,

Bind becaufe Tenant by receit can't Render her Demand,

®nd he is a Stranger, this Plea doth not lie in his

BMouth : And thercupon Seifin of the Land was award-

%1 to the Wife.

§ And fo note two good Differences, 1. (z) Between the (2)Do. pl.
BHcir being immediate Vouchee, having Aflets in the fame '™
8County, and when he is vouched by a Vouchee, or when

®he Heir has nothing but in a foreign County ; for in the

Kirft Cafe he may plead always ready, &c. to render Dow-

fer, and in the other two not.  (b) 2. Between the Heir ha- (8)Do&. pl.
®ing Land in the fame County, when he is immediately 151
#ouched, and when he is Tenant by Receit, for in Cafe of

@Receit the Judgment fhall be given againft the Tenant,and

ot againft the Heir, fo that the Plea lies not in his Mouth,

i’ that he is yet ready to render Dower, for he can’t render

§to the Demandant her Demand.Vide y E. 3. Dower 101.

86 EL. Dy. 230. Vide 7 E. 2. Dower 150. 11 H. 3. ibid. 187.

a5 H. 5./2'1:. 174. 14 H. 4. 30, 36 H.6.7.41 F. 3.11.6 E.

. 45.

B 4 Ina Writ of Dower againft (¢) Guardian in Chivalry, () Dot pl:
ghe thall not plead Detainment of Charters, forhe can’vcon- *ic o
grlude his Plea, and if the Demandant will deliver him the ¢o.1 {[_9 3*9_ a
ECharters, $9¢. for the Charters which concern the Inheri- Dy.230.plsz,
gtance of the Heir fhall not be delivered to the Guardian,

s it is adjudged in 10 E. 3. 49. 4. But the (4) Guardian (4)pog. g,
gina Writ of Power may plead Detainment of the Heir by 151t

Bthe Demandant, and that he has been always ready, &c. uz Co- Lir. 39.0,
gfpi2,for the Ward belongs to him 3 and if the Demand. de-

Rrains the Ward, and doth not render him to the Guardian

Burmarried 5 or if fhe renders to him being married, fhe fhall

flofe her Dower, and therewith agree 8 F. 3.70. 7 E. 3.

§57.0. 22 H.6. 16. a. 2 H.7.6. 0. 17 E. 5. 58. 0. 16 F.

8. Dower 144, Vide what manner of Charters or Evidences

fthe Demandant in Dower ought to detain, that the Heir

By plead, &, 41 E 3.11. 2. . 6 L. 3. 45. 1. &c. And

Ko all the Books in all thefe Points are well agreed.

And when (in the Cafe at Bar) the Tenant perceived

fihat if he fhould plead fuch Plea, that the Deman-

fdant might deliver the Charters in‘e) Coutt, and pray (¢) Dod. pk
$ludgment upon his Confeflion immediately, as appears 1ss.

§0 10 E. 2. 49. 2. 21 E. 3. 8. b. 9 E. 4. 47. 4. &0, He

f¥aived his Plea touching thefe Matters. And in Trinizy-

D3 Terin,
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Terin, when the Demandant expelted that he would hey
confefled the A&tion ; he pleaded, Ne umgues accouple
b.yal mairimony ; Whereupon it was written to the Bifhy
ot Norawich, who certified, Quod infracominati Ednung
€ Auna legitino matrimonio copulati fuerunt. To whid
Certificate, being fhort and direét to the Point, no Excey
tion was ever taken: Whereupon the Demandant hy
Judgment, and divers Manors Parcel of the Demand affigy.
=1 for Dower, which the Demandant leafed to divers Per
vons nemed by the Tenant, in Confideration of 1000 Matky
Fine, and jc0 /4, Rent geor Annum.
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| N the Cafe of-—in the King’s Bench, this Point was prin-
cipally moved and debated, that is to fay; if there is

fLord and Tenantby Fealty and Rent, and the Ten’t makes

B Leafe for Years, and the Leflor has done Fealty, and paid

he Rent continually, and yet the Lord diftrains the Cattle

of the Leflee for the Rent, when in Truth none is in arrear,

pnd ayows upon a meer Stranger who never had any Thing, as

Bupon his very Tenant for the Arrearages of the Rent, if the

effee fhall be without Remedy in this Cafe. And the O-

Wvinion of Prifer, (2) 34 H. 6. 46. was objelted, where he (4) Pofteas,,

olds, That if there is Lord, Mefne and Tenant, and the ;"irz' A ’

M Tord avows upon a Stranger, and not upon the Mefne, the B.. }\v:&w}zﬁ'

Tenant is witgout Remedy: And foif a ‘Termor brings a Br.Aid 16,

BReplevin, and he avows upon other than the Leffor, the

@ Termor is without Remedy: And that the common Opi-

Bvion of all our Books is, That a (%) Stranger to the Avow- (5) Dog. pi,

g1y fhall not plead nothing in arrear, or a Tenure by leffer 3o

EServices, or any other Plea, but only (¢) out ofhis Fee, ora (;)Co. Lit.1.b,

Thing which tantamounts, 17 F. 3. 14. b, 15. 4. 34 E. 3.

8 Avowry 247,38 E. 3. Avowry 61, 39 E.3,34. 4.0. 43 E. 3,

1342 H 6. 1.4.0.8 54. 34 H 6. 21. a. b. 35 H. 6. 51.

. 0. 37 Ho6. 23 38 H. 6. 25.5. 7 E. 4.10. 13 E. 4. 6. b

14H.8. 4.26 H.8.6. 2. b. & 22 H.6. 2. b. it is faid, That ie

is a Pofiionin Law, That a Stranger to the Avowry fhall

not plead, but out of his Fee, &0 It was alfo objed-

ed, That Leffee for Years could not pray in Aid of

R his Leffor, and fo make him Party to plead, becaufe

B the Leflor is 2 Stranger to the Avowry, and -the Lef Co. Lt ju.

B fee might plead as much as the Leffor himfelf mighe,

:‘_"4‘ that is, out of his Fee. And fo are the Books in
’ D4 *18 E.




. Nefopla,

Ic,,ti7.

., > Rol. 65,

(5]

ol 165,
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¥13E.5.7.4.17E. 3.9.b. 334 E. 3. Avow?y 258. 5 E.,,
(0)Aid151.6 E.4.5.4. 12 E. 4. 5. 4.5 H. 5. 5. a.b.2 ]
v.10. b 8 H. 7.8. L. &c. unlefs the Leffec makes his Lef
for privy in Eftate to him, upon whom the Avowry wy
made. Vide 5 E. 2. Avowry 186.

Yet it was refolved, That the Leffee for Years fhall be by
Law relieved in this Cafe ; and for the better Underftand
ing of the Law in this Cafe, two Differences in Law wer
oblerved. Firft, (as hath been fzid) a (&) Stranger o the
Avowry fhall plead nothing, but cut of his Fee, or a Thin
which tantamounts, and that is true as to the Pleading of
any Matier in Bar of the Avowry 5 but the right Tenam,
altho’ he is a Stranger to the Avowry, yet being made Pany
he fhall plead Matter in Abatement of the Avowry, as fhal

ar. Another Difference is, when the Leflee for Year,

or for Life, fhall have Aid of one who is a Stranger toth
Avowry, and when not; for upon a (¢) general Allegation,
that fuch a Stranger was feifed in Fee and leafed to him for
Life or Years, he fhall not have Aid, as the Books befor
cited prove, becaufe it would be in vain in fuch Cafe to
grant Aid, when the Leffce may plead out of his Fees
well as his Leflor ; but upon fpecial Matter difclofed, he
fhall have Aid of his Leflor, who is very Tenant, And
therefore if the Leflee in fuch cafe alledges, that his Leflr
was, and (4. yet is feiled of the Tenancy in his Demefnc,s
of Fee, and held it of the Lord by the Services, &. of
which Services the Lord has been, and yet is feifed by the
Hands of the Leffor, as by the Hands of his very Tenam,
and that the Tenant has leafed the Land o him, and that
the Lord, to charge the Plaintiff unjuftly, has avowedup
on one, who has nothing inthe Tenancy ; and thereuponhe
prays in Aid of his Leflor; in thisCafe, upon this fpecid
Matter, he fhall have Aid, becaufe without his Leflor be
can’t plead this Matter in Abatement of the Avowry, nor
fhall the Lord be compelled to avow upon the Leffor: And
by this fpecial Matter there appears teue Privity in Effate
and Seigniory betwixt the true Tenant and the Lord,fo thit
there wants no Privity in this Cafe,nor will the Law efteem
him who is true Tenant in Law to be & Stranger to the
Tord ; and the falfe Avowry of the Lord upon the Stranget
who is not Ten’t fhall not hure the Leffee againft the Tiuth
of the Cale, guiz veritas whil vererur 7147? abfeondi. And
the Law will never fuffer a Falfity to fupprefs Truth,
And this is well proved by the Books cited befort;
as, taking one for Example, in the faid Book of 18)1'7.
@3
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(8) 3.7 & the Cafe was fuch, 4. brought a Replevin againtt (7)1 Rol. 165.

B 17/:1liam Weylond, who avowed for Rent-fervice upon the If- Fitz. Aid. 139.

B (uc in Tail, the Pl fhewed, That a Stranger to the Avowry

B 1cafed to him for Life, end pray’d in Aid of him, and was

¥ ufted of the Aid becaufe the Leflor couid not plead more

B :han the Leflee, becaufe they are both Strangers ; but there

B upon fpecial Matter pleaded he fhall have Aid of him, to

B .1 End that both may join in a Plea of Abatement of the

Avowry, which the Leffee himfelf alone fhall not plead =

For the Leflee to have Aid may fay, That the Donor be-

fore the Stat. infeoffed the Donee in Fee to hold of him,

and that the Leffor is Affignee of the Feoffee and has ten-

dred the Services, and compelled the Lord toavow upon him.

bTo which Sir Rich. Wilby Chief Juft, who gave the Ruie,

4, Plead then this Matter if you will have Aid. Which Cafe

proves both the Differences, /i That a Stranger to the Avows

fhall compel the Avowant to avow upon him : Which is as

uch as to fay, That he fhall abate the Avowry made upon

m who has nothing, and compel the Lord to avow upon

m who is his right and true Tenant. 2, That upon fuch

Bipecial Matter which tends to drive the Lord to avew upon

s very Tenant, he fhall have Aid of a Stranger to the A-

wry : And the Law requires, That the Lord fhall always

ow upon him who is his Tenant in Right and in Law, and

do it the Lord fhall be compelled by fpecial Pleading,

d therewith agrees Littlcton cap. Releafes f. 106. if the

enant is diffcifed, and the Lord takes the Cattle of the

iffeifee, and he fues 2 Replevin, and the Lord avows upon

e Diffeifor who is Tenant in Pofleffion, the Diffeifee by

leading of the fpecial Matter fhall abate the Lord’s Avow-

y upon the Diffeifor, and (Z) compel him to avow upon (4) Lit. 105, b,

im, becaufe the Diffeifee is Tenant to him in Right and in Lit Se&t. 454,

w. Vide (c) 20 HL6 9.0, by Newton, (d) 48 E.3. 8. by SLir268a.

it2. 4 fortiri, in the principal Cafe, when the Lord avows 35.a. Poft.s b;

sinon one who has nothing, upon the fpecial Matter fhewed (¢) Co. Lit.

#8he Lellor thall join in Aid to the Leflee, and fhall abate ?3;; SEab,

&hc Avowry made upon him who has nothing, and compel per %incgéeh,.

[8he Lord to avow upon his Tenant in Right and in Law 3 Br. Avowry 31,

§Bnd therewith agrees 4 E. 3. 50 b. s1.a. Hugh de Luche g‘“l;oﬁgw“g
rought a Replevin of his Cattle againft W. de Strigloid, s

ho avowed upon three Sifters, as Daughters and Heirs of

lice Szger, by Reafon that they held of him certain Tene-

nents by Homage, Fealty, and Efcuage, and by the Ser-

ices of 105. per Aunum, &e. and for Homage Arrear

¢ avowed; To which the Plaintiff faid, True it is, that

lice Sager held of you the faid Tenements by Fealty, and

4, per Anunm for all Services, which Alice did enfeoff

5 of the fame T'enements, and we have oftentimes tendred

our



{a) Antea 21.3

Br. Avowry 31.

Firz. AvOowry

fi) Br. Avow- forifori when the Lord fhall avow upon one who has nothing

1y 117

(c) Anteaz1. 2.

(4 Firz join-
derin Aud 7.
¢¢) Dyer 239,
Pl 59
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our Fealty, Judgment, if you can avow upon other than up- @
on us, or for more Services than, &¢. To which Pieain 4- B
batement of the Avowry Exception was taken, becaufe the F¥
Pl. was a Stranger tothe Avowry: To which it was an{wer
and refolv'd, That the Pl was privy enough, becaufe he was B
Tenant of the Land and had rendred the Services: And |
there it is exprefly faid, That the Iffue of this Avowry [
could not be taken on the Right of the Services, but abate |
the Avowry, and compel the Lord to avow upon the Pl. and [§
then might they plead to the Right of the Services. («) 48 |
E.3.8.0 by Finchden, & 16 E. 3. Avowry go.acc. Videsy §
E.3.58.0.0. 8 (1) 10 H 6.26. 5. 31 E. 3. dvowry 111.4 |§

in the Land, he who is the very Tenant, and by whof [
Hands the Lord has received the Services, fhall compel him [§
(as Lirtl. (¢) faith) to avow upon him. 7ide 9 H. 5. 15.4, B
and in 34 E. 3. Avowry 258. the Pl was oufted of Aid, be- |
caufe he did not fhew the frecial Matter to give him cul |
of Aid. And in this Point the Law is curious ; for altho’ the |
Lord avows upon the right Perfon, yet if he doth not convey [§
to him his true Title to the Land, his Avowry fhall abate; |§

and therefore if a Man avows upon one as Heir to his M-
ther, where he is Heir to his Father, this Avowry fhalls
bate. 13 E. 3. Avowry 102. & 11 H. 4. 54. 10 H. 4
Avowry 193. 3 E. 3.69. Vide 2y E. 3. 88, 4. So if in Repl-
vin the Def. avows upon the Pl. as upon his very Tenant, the
Plin Abatement of the Avowrymayfay, That he has nothing
but for Term of Life of the Leafe of /7. the Reverfionnow
to his Son and Heir, and pray in Aid of him, to the Inten
to compel the Lord to avow upon him who is his Tenantin
Laws; and therewith agrees 3 H.6. 12, 13. & Fitz.in
abridging the Cafe, Tit. 4id 5y. faith, that this Plea goss
in Abatement of the Avowry ; and for this Caufe by the
Rule of the Book he had Aid of a Stranger to the Avowry.
Vide 15 E 5. Aid 35. Tenant in Dower had Aid of the |§
Heir in Reverfion, who was a Stranger to the Avowry.
And the great Wifdom and Policy of the Law was well ob-
ferved, which has fully provided for the Remedy of this
Czfe; For in Avowry for Rent-fervice, &¢. the PI. being
Tenant for Years, or for Life, fhall have Aid of his Leffir
before Iffue joined, becaufe without him the Leffee cant
plead, asappearsin (d) = H. 5. 1. 7 E.4.23.4. 6 E. 4. 3.0
21 E.3.12.b. 15 EL Dy. (¢) 229. to the End the rightfi
and very Tenant joining with him, may abate the feigned
Avowry made upon him who has nothing,or upon one whos
notrightful Ten't,and compel the Lord toavow upon himwht
is Tenantin Law: And it would be 2 great Abfurdity, and
Defe in the Common Law, if the falfe and feignd
Avows
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§ Avowry upon him who has nothing fhould charge the
% Termor with Arrearages of Rent where none were due, and
B Lex Anglie non patitur abfurdum : And if any fuch Defet
8 had been in the Law, as was objetted, the Makers of the

B the Avowry againft the Lords, as they did for the Lords a-
& gainft the Tenants and their Leflees, as appears by the Pre-
8 amble, and not to have bound the Tenants, Leflees, §&¢.and
§ lefi the Lords at Liberty. And it was faid at the Bar, that
#1in fome Cafe the Lord was left to the Com. Law, and could
1ot avow within the faid A& of 21 H. 8. and that is, when

Tenancy, and the Tenant drives them off into other Land
ot held, and the Lord frefhly follows them and diftrains

6 E.4.10.4.5. That this Cafe is out of the faid Stat. be-

wrs, Lands or Tenements, &c. that the Lord of whoms the
ine Lauds, Tenements, or Heredivaments bave been fo bold-
i, may avow as withiy bis Fee and Seigniory, and the Di-
Bfrels is taken in Lands not held of him, nor in his Fee and
BSeigniory, and therefore this Cafe is out of the faid A&.
EBut it was refolv’d, that this Cafe is within the Purview of
he faid A& ; for, 1.it is cleerly within the Mifchief within the
Preamble, and the A& is made to fupptefs Fraud : 2. upon
fthe Matter the Diftrefs is taken upon the Land held, for
Bthe Lord can’t diftrain out of his Fee, but the View of the
Lord and his freth Suit makesthe Diftrefs to be in Judg-
nent of Law taken within his Fee, or 2 Thing which tanta~
mounts; and as Zhorp faith in 44 F.3.20. 5. the Taking

all always refer to the firit Place, and it would be incon-
venient that the A& of the Tenant himfelf, (againft whom
he A& was made) fhould make the good A& of little or no

hem off, he can't diftrain them Damage-feafant, but is put
o his A&tion of Trefpafs. 16 F. 4.10. b. & 2 E. 2. Avowry
182. For there the Cattle ought to be Damage-feafant at
the Time of the Diftrefs, and fo a Difference.

s Lord, Mefne, and Tenant, and the Lord avows upon 2
Stranger, and nqt upon the Mefne, the Tenant is without
Remedy ; and it was urged, that it was good Law, for the
Fou't upon gny fpecial Pleading, asintheCafeof the Leﬁéc:,

4 " - can't

S
]

i

B AL of (#)21 H.8.c.19. would have provided a Remedy as (5) Co, Lit;
% well for the Tenant, and ali Leflees and other Strangers to 268.b.

2 the Lord comes to diftrain, and (3) fees the Cattle upon the gé)l Co. L;tg.‘ b
.2, 268.b, '
2 Intt, 131,

g : 33 H.6. 53,0,
hem there, as he well may, as it is heid in 44 E. 4, 20. J. Br. Diftrefs 13,

6 R.2. Refeous 11, 11 H.y.4.4. 21 Hy. 50,4, 34 H.6.18.0. %’;6:-:1' 100.

Br Avowry 13,
in Fine.

Effe®. But Nosa Reader, If one comes to diftrain for () () Prowa.gp
Damage-feafant, and fees the Cattle, and the Owner drives Co. Lit. 161, 3,

. And as to the other Cafe which Prifor puts, 7 If there Antea 2oy

lowd. 38, a,
Fitz.Diftrefs 2.;

aufe the Purview is, If the Lord diftrein upon the fasize Ma- Fitz. Refcous



{s) Br. Mefne

24.
Poft.3.2 1112
BrReplevingz.

{5)Poftea 20,

() 2 Rol. 125.
F.N.B.136 H.
Co. Liz. 100- 2.

{dPoteariob.
1. a.
Co. Lit. 100.2,

{e) Co.Lit.
i)%;l’ b.&

Oft, 1113,
{g) Co. Lir.
100. 2.
Br, Mefne 4.
= Rol. 125.
Br.Replevinis.
(k) = Rol. 430.
BrReplevinsa.
Co. Lit. 100.2.
(7) Perk Sest.
190, 191,
Cr. Jzc. 148,
Firz. Trefpals
67.
Antez 11. 2.
8 Co. 146, b.
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can’t have Aid of the Mefne, becaufe he is Tenant iy
Fee-fimple, and the Mefne can’t join with him, becaufe hejs
a Stranger to the Avowry, for the Mefne fhall never joiy
with the Tenant, but when the Avowry is made upon the
Mefne: And both thefe Points are refolved in (#) 13 E. 4,
6.2.0. and in other Books,31.E.3. Foinder i Aid 14.11 E3.15,
a.b. the Abbot of Furiey's Cale, and there is a2 Defet ob-
ferved in the Com. Law in fuck Cafe, which is prayed to
be amended and reformed by the Juftices, as in other Cafes
to avoid Mifchief they have done. Vide 39 E. 4. 34. a.D. And
it was refolved and well agreed, That the Opinion of (J)
Prifor in this Cafe is good Law to the End that Prifor in.
tended, for it is true, that Prifor intended that the Tenant
is without Remedy either to plead any Plea, or to plead
nothing in Arrear, &c. becaufe he is a Stranger to the A-
vowry; or by fpecial Pleading to pray in Aid of the Men,
for as hath been faid, he is Tenant in Pee-fimple, and can't
pray in Aid, and the Mefne can't join with him, becaufe
the Lord has not avowed upon the Mefne; and therefors
as to thefe three Ways, the Tenant, as Prifit intended s
without Remedy, and his Opinion as to thefe is well war-
ranted by the Authority of the faid Books, but that the
Common Law has left the Tenant without any Remedy in
fuch Cafe, it appears fully and commonly to the Contray
in our Books. And therefore, when there is Lord, Mefne,
and Tenant, and the Mefne pays the Rent and doth the
Services due to the Lord, and yet the Lord (c) diftrains the
Tenant peravail for them, and impoundshis Cattle, in tha
Cafe the Tenant may immediately refort to his Mefne, and
tell him the Cafe, and pray him to acquit him: Now the
Law has given Power to the (4) Mefne to go to the Pound,
and take the Cattle of the Tenant peravail out of the Pound
and deliver them to him, and put his own Cattle in the
Pound in lieu of them, and fue a (¢) Replevin and fo make
himfelf Party, and then if the Lord wiil avow upon the
Stranger, he may fhew the Truth of the Matter, ands
bate any feigned Avowry made upon the Stranger, ad
compel the Lord to avow upon him, who is his true Te
nant in Law; and altho’ not diftreined in his Default, is2
good Plea in a Writ of Mfefire, yet if the Mefne will notdo
1t upon (f) Requeft, the Tenant upon the Matter is di
ftrained in his Default, and therefore he fhall have a Writd
Mefie and recover his Damage, as itisheldin(g) 7 H. 4. 184
4E.3.35. 15E.2. Joinder in Aid 15. 11E.3. 44.b. (b) 34HS.
47.4.5. 13 F.4.6.4.5.8 F.N.B. 136. . And if the Lord
will not fuffer the Mefne in fuch Cafe to take the Cattle of
the Tenant out of the Pound, he is a (7) Trefpaflor ab 1
103 for he doth not ufe them according to the N

fure
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ture of 2 Diftrefs, and therewith agrees (4) 13 E. 4. 6. 0. B (5) Antea 22.b.
 But let the Tenantlook to it, that in fuch Cafe he fues not Br. l‘ékf"e 24.
2 Replevin of his Goods, and has Deliverance of them, for ;" p; levin @
§ shat [hall be accounted his own folly that he doth not make "
f requeft to the Mefne 22 fupra, for then if the Lord fhall
avow upon @ Stranger, the Tenant is without Remedy by
§ his own Default; but in fuch Cafe after the Tenant has
f dcliverance of his Cattle by Replevin, if the Lord avows
§ upon the Mefne, there the Tenant may requeft the Mefne
to join with him to plead in hisdifcharge, and if the Mefne
will not, the Tendnt may have a Writ of (2) Mefize againtt ) co L,
§ him, and recover his Damages: For now by Matter ex pof} 100.a.
{foto, he is diftreined in his Default, as it isheld in 39 E. 3.
34. 4 b. where the Cafo was, That Henry Percy was Lord
Paramount, Gilbers. Unnfrevill Earl of Augus, Mefne, and a
¥ Tenant peravail, of divers Manors, f ro Towns, &. the (¢) Dofrin.
df2id Lord paramount diftrained, the Tenant peravail, the placic. 165,
¥ Tenant pleaded a Releafe by Deed of the {2id Lord Para-
f mount to the Mefne, to hold by lefler Services; & o po-
3 2niz, becaale he was a Stranger to the Avowry: And there
§ it was beld, That the Tenant infuch Cafe isat no Mifchief,
8 for he might have required the Mefne upon whom the A-
B vowry was made to have joined with him in Anfwer, and if
B he had come, they two might have joined in the Plea which
B the Tenant now pleads, and if the Mefne would not have
% joined with the T'enant, he might have againft him a Writ
Bof Mefie and therein recovered his Damages againft him ;
Band if the Tenant d8th not requeft the Mefne, it fhall be
& accounted his own Folly, which are Word for Word theWords
fthe Book: And therewith agree 17 E.3.15.4.0. and 12 E.
.2.0, 7 E.4. 195, And it is to be obferved, that in fuch
Cafe, the Mefne ought to join (4) gratis, for there is no (4) Do&rin,
BProcels of Law to compel him to appear, asin the Cafe of placic. 320,
% Aid Prayer, but only upon the Tenant’s Requeft he ought to
Mappear grasis, and therewith agrees 7 E. 4. 19.0. ¥ide 34 H.
.46. 2. And fo may the Leflor upon whom an Avowry is
made, join gratis with the Leffee, the Plaintiff in the Reple-
in, and therewith agrec 45 E. 3.7. 2. 0. & 39 H.6.7. b,
Laftly, in the principal Cale, if the Leflee (or if the Te-
ant peravail in the Cafe of the Mefnalty) is prefent when
he Lord or his Bailiff comes to diftrain, if (¢) nothing is in () go, Lie:
Arrear, he may well make Refcous, and fo relieve himfelf] 47. b. 160. b,
s it was refolved in Bevil’s Cafe, in the fourth Part of my ! éol- 6735
Reports, £.8. Vide 2 H.q. 22.0. 8H. 4.1.0. 4 E.6. Br. Di- i, Bigrets s,
refs v5. By the Fuftices, 31 E. 3. Refeous 17. 39 E. 3. 45. FNB. 102.E.
9H.6,9.a. F.N. B. 102. 27 4[] 51. and 28 AfJ. p. s50.
0 that the Leflee, or Tenant peravail, has a certain
tovifion by the Law to relieve himfelf in the Cafes
forefaid, unlefs by his Laches or mifdoing he

4 preju-
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prejudices himfelf, And forafmuch as notwithflang,
the Statute of 21 H.8. czp. 19. the bord may at this Day
avow upon one Perfon certain, as u{Pon his very Tenan,
according to the Com. Law, (for the f2id Stat. ena&ts Ty

{s) Colit.  zhe Lord, &c. (o) tnay avow, &e. as iz Lands within j
i’fu?iela)' 6.2 JXeeand Seigniory, which doth not toll the Common Lay,
IR but gives 2 Liberty to the Lord to purfue the one or the
other) I have thought neceflary to report this Cafe, where.
by all the Rooks are well reconciled, the Doubts well .
folved, and no Abfurdity of Mifchief permitted, or not r.
medied, by the Common Law,

e

Mich
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PART X:} X 2

Mich. 33 & 34 Eliz.

The Cofe 'of the Abbot of Strata Mercella,

N a Quo warranto againft Owen Vaughan for ufing thefe M
Liberties and Franchifes amongft others,withoutWarrant, CorEap s,
that is to fay, T'o have Waifs, Strays, Goods of Felons, &g, nu. 7. ¥
in Llanibangel in the County of Monrgomery ; as to Waifs 2 Rol.61,62,
and Strays, the Defendant claimed them by Prefeription,
and as to Goods of Felons he pleaded, Qnod Foban’ nuper
Abbes de Strata Mevcella licite (o) babuit & gavifus fuit (4) Paim, g5,
infra Llonibangel pred’ bona & cotalla felonum, 8 ad u- *
fum fwume proprium difpofuit, ufque 4 diem Febr, Anno
27 H.8. And pleaded the Statute of 27 H,8, by which all
Monafteries under the yearly Value of 200/ were given to
the King, in as large and ample Manner as the Abbots,
&e. then had, or ought to have them ; and that the faid
Abbey of Strats Mercella, and the Pofleffions thereof,
were under the yearly Value of 200/ and pleaded alfo the
Statute of 52 H.8. cap. zo. by which it is enaled, Thas
all Libertics, Privileges, and Franchifes, and temporal Fu-
rifdittions awhich the late Owners of the fuaid Abbies, &e.
bave ufed and exercifed lawfully, &e. within three Months
before the faid At of 27 H. 8. fhall by the fuid At of 32,
be revived, and fball be really and altually in the King, bis
Heirs and Succeffors ; by Force whereof K. H. 8. was feifed
of the faid Frenchifes, /. to have Felons Goods within Zizni-
bangel aforefaid in his Demefne as of Fee in the Right of
his Crown, and fo fcifed, and being alfo feifed of the
Maner

27 H.8. c.az
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Manor of Zallerthege in Llan: i ai
{(laze Parcel of the ‘%oﬂ'eﬂion?:li?{gﬁlé %‘.de]%‘:}:lf fdldngunty'
Meircella) granted by his Let. Patent anno IE}YSO h [?ﬂ'm
Manor to Sir Arthur Darcy Kt. in Fee witﬁ7 . .lt ot
() 10Co.65.2. that is to fay, {a) tot, talia, tant blljllj}imij ge;era Words
wilia, Iibqriates, frauchefias, pr’z’vz'legz'zz }};’rfffﬁ%iismgf .
quot, qualia, quauta, & que dictus mzper, “Abbas, &e.bal N
zennit, ffve gavifus fuir infra, &c. By Fo vh " ”;' e
faid Aribur Darcy was feifed as u'/ellyof trlfg & ot fi te
faid, as of the Liberties, €5c. aforefaid in Fee g 311{9 r? il
of the faid Manor enfeoffed the Def.in Fe: cf, {ml ho’ e}:&d
were divers mean Conveyances this was th( Oéaft  Sub
flance) 2nd then he made a Co;u:luﬁon for afl 1151 ele prd
Er eo warranto clamat libertates, franchefias &l; re‘a’/m'
pred’ z}f'ﬂql’ziﬂm ad Maﬁerium Pmﬂ;’f?c’é’f 0 &’P,b’ m_g;;:{z f\ﬁis
upon this Plea, as to the Goo C .
Queen’s Counlel demurred indizgd \Jgagc!s of Felons, tho
the Part of the Queen, That the Iiefcn?l ; “gls o
the Goods and Chattels of Felons was i ? ‘f‘iti s_ o sim to hato
: fons; 1. Becaufe he doth not fh infuficiont for 2 Re
(6) 2 Inf. 281 e Goods of (¥ ew, That the Abbot had
Co. Lit. 1122, LRE 130008 O (%) Felons by Charter within Lianibaugel;
Stams, Prrog, Dy Prefcription, or any Ulage, he could h” o
50. 2 altho’ he fhall not be compelled not have them, fo
‘;‘6&‘73'2’36‘5" Court, or to plead an Exem l‘i:ﬁcatq fhc;y the Charier
2 Rot 270, Charter was made toa Stranaeg t}x‘on of it, becaufo the
I;rg 9(;ro§. 129, ed That the Abbot had the ?ai(,i );:rtanzlfilf{g hl:ym()}}lnavc pleat
7110202 Thar the Subftance of : arter. =
H nce of ¢
Fitz, Preforip- s Plea is, Quos frfd’};;;cl;a»;?};msli'na]’ for the Effed
;30!3 2. fuie infre, &e. bona & camlla‘feloz;nfzc ”@bﬂéf” S E
3 Intt, 51 2, Points were often argued at the Bar inld" " f nd thefe two
Kelw. 152 b, and the Effe&t of the Arguments o hlvers everal Terms;
Roitea =7 the firfl, was, That the Abb n the Queen's Part, 25 to
Br.Eftray 13. py Prefc’riptic;n or any Ufa embcoulld not have Felons Gouds
ceffume per totan szrizz;;z.g ,Vz';; tﬁ C: ar}txer" q'uodﬁm e
Reafons and Caufes thereof in Foxl y Et orities, and th
0{ wy Reports f. 109. b, & 110 .[Zc,}:v;es{?g izﬂ ﬂ%: %Tﬂgﬁ
that the Defendant ou . o ole 1 Was Jnie st
{11\1%}]13 King granted to g{‘lg;l::oo}f}s:fepll’;zgzs&%:: rtg. m},l Tfl 1'&(;
Abbot, &5¢. or to the fai i or the i
withon She Town of Lismihonmun g e clons G
Abbas habuit & glli]lﬁb‘ ﬁl;t g&é C.Aal}‘d n?t qu?dj)rd/i'
searranto, in which the Defendant ¢ anh clpeciallyin & 21
rfect Title to himfelf. As to ouég oo thew & full snd
(c) Poez 3¢ b jefted, Thar the Plea was infuPﬁc't ¢ Sccond, it was o
ita ought to be (¢) triable, either b t;}enr, becaule cvery Pl
Mateer of Fa, or f”y the ]yfl' e Country, if it contains
tcr in Law, or by the ecord i if it contains Mst
? y the Record it felf, if it con
fifls
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8605 of Matter-of Record, P/ Cowe.231. a. b. But this Plea is
kot triable by the Country for two Reafons. 1. Becaufe the
kubftance of the Iflue confiftsof Matter of Record ; for with-
fout Matter of Record the Abbot could nothave them, which
kan't be tried by the Country, but the Law attributes fo much
fHonour and Credit to them, that they fhall be tried only by
{(¢ themfelvesyand not by the Country.Vide (2) 39H.6.21.P. (3) 4 Co. 1.
Boin. 7.6 23. 8 El. 242. 8 Hind's Cafe in the 4 Part of my H ?C -
Reportsf.71. 2. Matters in Law are not triable by the Coun- \15 b, 265, o
#ry, no more then Matters in Fa&t by the Juftices, quia ficut Poftea 31 a.
(1) ad queftioneme Falli non refpondent Fudices, ita ad que- gbg COSL“'J 25
jonem Fauris nont vefpondent Furarores. Bue in thisCafe the ;'of_fb, o
Def. hascomprehendedin his Plea, gd’pred nuper Abbas lr. 2 Bulit 20y,
§rte babuit, €5¢. which tends to Matter in Law which is not en- Hyon st
Ruirable by the Country ; and yet the Def. has not fhewed his pjoy. m; b,

25

- . " . .11
fafe in fo certain and fpecial a Manner, that the Court can 1Rol Rep 132

Judge whether the Abbot by the Law had Felons Goods or A%t 13 3.

fbot; and therefore it is agreed in(c) 22 F. 4. 40, b. the Lord 1, Co voe

&/lc's Cale, a Man was bound in a2 Bond, and the Condit. was (z) Plowd. » 5,

B hatif he came to B. fuch aDay, and there fhewed the Obli- Br-Condic.igs,

lhee or his Counfel a fufficient Difcharge of an Annuity of gos. | oo

Which he claimed out of two Houfes, &5¢. that_ then, &6, And "

b Debt on this Bond the Def. pleaded, That he came to

@2t the Day aforefsid, and there offered to fhew the Plain-

Eif's Counfel 2 fufficient Difcharge thereof, and they refufed,

@ponwhich the Pl demur’d in Law. And, after long Argument

gt wasadjudged, That the Plea was infufficient, fot hisPlea

Yught 1o have alledged what manner of (4) Difcharge he of- (#)Cr-Ei g1y

gred tothew, viz. a Releafe, or Unity of Pofleflion, or other

Blatter of Difcharge, upon which the Court might judge if it

wasfufficient or not, for the Country fhall not enquireofit, but

fought to be adjudged by the Court, which the Judgescan’t

g, if the fpecial Matter be not fhewed tothem; but if the

dflucbe taken, that the Obligor came not there, that fhall be

Ficd by the Country, for that is matterin Fad, of which the

§ourt has not Conufance, and all this appeass inthe faid Book, (om

g Pl Com. (¢) 112. Amy Townfend’s Cafe, & (f) 159.0. 1 Plz‘:’v':;;.g'

W ihe Lady Hale's Cafe, €. )

§ And a5 to the Objeftion which may be made, That

f will be mifchjevous to the Subjeét to compel him to

yew, or to plead the Charters made to Abbots, Pri-

;s &c. as well for the (g infinite Search for them, (z)2 Co.48..

B for the Impoffibility to get them, many of them HOEO; 'gf- b,

g loft, or defaced, or poffeflcd by onc only; to Bug.d;? 3e

B it was anfwered, That there is not any Tuch pulfes 265,

Milthief, cither for the Incertainty, or for the Im-

ofibility, for although the Charters are loft, yet they
E

E 384



The Cafe of the Abbot  Parrl
are enrolled of Record, of which every one may have an [,
emplification ; or if fuch Inrolment can't be found, yet 4|
lowznces in Eyre (as by the Law ought to be) are of }
cord of all fuch Franchifes, by which it appears by Force
thefe Charters fuch Franchifes were allowed. Againft whi
it was argucd on the Defendant’s Part, That the Pleay,
{ufficient, upon which Judgment ought to be given for {
Defendant: And that the whole Confideration of this
chiefly confiits upon the true Conflru&@ion of the faid §u

t)3=Hscze of (4) 52 H . and therefore the final Intention of the A
and the Purview thereof are to be confidered : The Inten
on of the A& was to advance thefe Poflfeffions as wellinV
luation as Eftimation, to revive aftually and really fuch b
vileges, Liberties, Franchifes, and Temporal Jurifdicty
which the late Owners of the Abbies had, &c. thenitis
be confidered, what Privileges, Liberties, Franchifesand
rifdiions were extin& in the Crown by the Acceffion off
faid Poffeffions to it. And as to that, it is to be known, tf8
when the King grants any Privileges, Liberties, Franchiy
§¢¢, which were Privileges, Liberties or Franchifes in i

(3) 1¥od Rep, own Hands, as Parcel of the Flowers of his Crown, as ()){§

252, »a 88 catalla Felonuin, Fugitivorum, Utlagatorum, &, e

ﬁgf‘:jﬂ"—- a0 & catalla waviara, extrabuy’, deodanda, wreccum Jif

1 Anderf. 8; 8 715, &C. within fuch Poffeflions, there if they come againtji

Paim.;8 * the K.they are merged in the Crown,and he has em againf§

Al:;g“\?,’:f w, Fure Corone: And if the Wreck, or Goods waifed, Eftr}8

3:;, "AE %2r. wereappendant before to Poffeflions, now the Apxjg
dancy is extin&®, and the King is feifed of them i fil§

() Argumene  Covone. But (¢) when a Privilege, Liberty, Franchifc o/

Ingus> War.  rifdiGion was at the Beginning erefted and created by if8

000 133, King, and wasnot any fuch Flower before in the Gatland:
the Crown, there, by the Acceffion of them again tol8

] Crown they are not extin@l, nor the Appendancy of the§
ﬁ)‘fﬂdeffgf fevered from the Poffeffions; as if a (4) Fair, Market, Hjé
> 52.47734,. dred, Leet, Park,Warren, & fimilia, are Appendants to}i
nors, or in Grofs, and afterwards they come back to tf

King, they remain as they were before #z-¢ffe not mer

:n the Crown, for they were at firft created and newly exed

ed by the King, and were not iz ¢ffé before, and Times

Ufage has made them appendant. Which Differes

was agreed per totam Curiam, and this appes)

(9 0 Cogs.b. our Books, as for the firft Part of the Difference (¢) 6}
3. 32.4. Jobn Darcy’s Cefe, the Cafe of Forfeiurc &

)P War, & 30 H. 8 Dper (f) 44. 43. E. 3. 32. 434

—

—

=5

3% 10. 1 & 2 Ph. & Mar. Dyer (g) 108. and for the§
!%) Dy. 102, cond Part of the Difference, 11 H. 4. 5. 4.8 15 F. 4.}
ph jo- ths Cafe of the Market, 4 E. 3. 42, the Cale of the H

3
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dred, 10 H. 7. 21. the Cafe of the Earldom : All which Pri-
vileges, Liberties, Franchifes, and Spiritual Jurifdictions of
the firft Quality . (which were the ancient Revenues and
Flowers of the Crown) being merged in the Crown, are now
by this Act (3) revived again aétuallyand really in theKing, (s) Cr. Jac.
his Heirs and Succeflors : For as to thofe of the later Part of 242+
‘he Difference, there needs no A& of Parliament to revive
them, for they were notextin&. So that the Patentee in
fuch Cafe of Felons Goods, fhall have them as the fame
Franchife which is 772 ¢ffe in the Crown. And thereforc it
bwas obferved, that the faid general Words ufual in Patents,
101, talia, €5c. eadem & confimilia, guot, gualia, quanta, &
qug, &c. dictus nuper Abbas babuat, ¢5¢. have feveral and
ditinét Significations ; for by Force of this Word eadenz, the
[Franchifes themfelves as Hereditaments iz gff in the Crown
bfhall pafs, and by Force of (2) talia & confimilia, &o. the (5) 1 Jones
iPatentee fhall have the like to them the Abbot had, for 34
fthofe themfelves the King can’t grant, becaufe they were
fmerged in the Crown. And it was well agreed, That if
fthe King by his Letters Patent grants to 7. S.and his Heirs,
Caialla felonyne within his Manor of 2. and afterwards 7. 8.
forants to the King his Heirs and Succefflors, the Manor
yith the faid Franchife, and afterwards the King by his
BLctters Patent grants to 7. N, and his Heirs, the faid Ma.
or, and further grants to him and his Heirs within the faid
BManor, ro7, ralia, tanta, eadein & confimilia privilegia, li-
Wertates, &5 franchefias, quot, qualiaquanta, & que the faid
[7.5. had ; in that Cafe ina @uo Warrauto F. N. ought not to
Bplead in fuck general manner as the Defendant now has
Rlooe ; but ought to plead in’c) fpecial the firft Charter (¢) Godb. 392,
Ruade of the faid Felons Gaods, and the Regrant, &c. guod
Wit conceffum per totain Curiam. But it was firongly urged
®y the Defendant’s Counfel, that by (4) Force ofg the faid (4)z Co.48. b,
0. of 32 H. 8. the Defendant might aver, quod Fobannes 5 3 543
Wnser Abbas de Strata Mercells licite haluit 8 gavifusfuiz pogso ves.
wfra Lianibangel bona € caralla Felouum, for therein the
Defendant in his Plea has purfued the Words of the faid
A&, which are, That all Privileges, &c. which the faid Ow-
Wers of the fuid Abbies, &c. bave ufed and excrcifed lawfui-

§ within three Mouths before the fuid At of () 27 H. 8. (3,10, o
all be by Force af the faid AEt of 32 H. 8.(f) revived,&¢. ( 7y ¢ jac.
for the Defendant has pleaded, That the faid late =2

Abbot, &, lawfully has ufed and esxercifed to have
#c Goods and Chattels of Felons, till the faid 4th Day
§ February Anno 27 H. 8. and this was compared to di-
gers other Statutes, as to Pernon’s Cafe in the 4 Part of wy
Eetorts f. 3. 4. where the Statute of 27 H. 8. ¢. 10, which
Reaks for the Jointure of the Wife, gives Averment, that
: E: an
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g‘)élec"'gg""‘ an Eftate upon another exprefs Condition, may be averr'd fir
( yasie  the Fointure of the Wife : And foupon the Stat. of Ulury, (1)
cio 15 FI and upon the Stat. of () 23 H 6. wpon Bonds takep 4
gﬂ;{‘;gfé’ by Sheriffs and the like. And where it is objeéted, that this &
{4)Co. Lir.  Iffue is not triable, it was anfwered, Tha it fhall be tried f
IR by the Ccuntry, for (licire) is concluded within the othFr
(!3_?19\\2;_5-6.1‘.Words, [ babuat € gavifus fur, for (if lLicite had_ been omit-
(;g{;}.%f' - ted) in the Senfe of the Stat. it had been implied) as the [

Potea1:0 2. Stat. of Gloucafter, c. 3. which faith, whereof no Fine is (¢) E¥
P‘?ﬁ”l 3 5 1evied in the Ks Cour., is as much as to fay, whereof no
%{: 5% Fine is lawfullylevied in the King’s Court. So 11 H. 4. 80,
Sanf. Cor.  upon the Stat. of I 2. ¢. 5. Si Epifeopus Ecclefian confe-
g0 rat, is as much as to fay, &I Epiftopus Eeclefinm () leginim §:
§Co. n2.b.  wodo conferat, and in the Stat. of IV, 2. de Z)rm_zs conditiong |
(5 Co.Lit.  Lihus, the Words a2 dona prius facta non extenditur, are tobs §:
%{Sall;tb'chb"'lﬁ- intended of Gifts (¢, lawfully, and in due manner made by |
7. the Donees, before the Stat. PL Com. in the Ld. Barkleys f
_Br.grtferi%m. Cl'lzzfesg andft(hjreugth agrees L 2 Igf.:;.. Féo}’rmi’]zlo:z (1 {’) 1s5. Andr
In Lourt 10 ~¢he Stat. of (g) 1 E. 4. €. 2. which enaéls, that all manner of |
B P a5 %: IndiGtments taken in Torns or Leets fhall be deliver'd tothe
Vifcount 3 Juftices of Peace 2t the next Seffions,€5c.and that they fhal
-gggg Pl b ‘proceed upon them, extends only by Conftruction of Luv |
gr.a.b  to proceedings upon lawful and fufficient Inditments, and 8
(/)F.N.B.  makesno infufficient (5) IndiGtment good, as it is heldin |
i‘g_;{f{r i1, & B 4.31.4. 0. And that is the fundamental and direoy fg
(&) 1Mod. &ep: Reafon of che Com. Law, for the Com. Law faith, Thatw §
192, Confpiracy lics when the Party was indicted, but altho ke
I;I:Xc’;‘;?;g" .. beinditted, if tae Indictment be not fufficient in Law, th§
Lic. Rep. 111, Party {hall have his Writ of (7) Confpiracy,for when the Con.
Hard.52.  Law fpeaks generally, itis to be intended in a good andf§
3%2}&5,‘,’ 3;: “ lawful Senfe. 8o it was concluded, That if this word /icit[E
Pelm. 23 ’.7 Lad not been added, it had been implied, and by Conf- B

s Co73. 5. quence the Addi-ion of it fhall not make an Alterationd§§
sCo.11.2.

the Trial, for (k) expreffio corum que tacite infuns wihilv}§
?5?36- > peratur: And becaufe the Def, ougqht to purfuefthe Stat.n§
11 Co. 60 2. his Plea, and not to omir this word /icite, and that if it huf
<o. LI 1912 been omitted in the Sratute, it had been implicd, for i}
21nt. 355,  Reafon it was concluded, that this Iffue fhall be triable b
2 Saun351.  the Country. And it was faid, that the Stat. of 32 H. 8. s
2Bulltr- 13t great Realon to dirett fuch fummary courle of Avermen
(D Anr.25.a. for the Impoffibility and (/) Infinitenefs of Search, manyd
2Co. 48 > the faid Religious Houfes being founded before Time d
;;nf"; ;34," " Memory, and their Charters of Franchifes alfo made befor
8.dzm. ;4.  Timeof Memory, and fome by general, obfcure, ambiguos

and obfoleteWords sland altho fuchFranchifes have been allov

ed in Eyre, yet the Allowance in Eyre of it felf only is

pleadable, 2nd perhaps fuch Allowances being of fo geet

Anviquity, have been by Cafualty, or Length of Tint
qz[u
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guod ¢ft edaw verum, defaced or loft; and for thefe Reafons,
and for avoiding of Incertainty of Queftions and Sutes, and for
raifing che Value of thefe Pofleflions, the Stat. of (2) 52 H. 8: (4) jaH 3.c20,
hasaltered the manner of Pleading which the Cominen Law
would have required. And upen this Cafe great doubt was
conceived by Popham Ch, Juftice, Gawdy, and the Court, and
itdepended in Argument and Advifement, as a Cafe of great
Confiquence till Hill. 39 El in which Term 3 other Matters
were moved againft the Defendant’s claim. 1. Becaufe it doth
not appear by the Defend.’s claim what Eftate the faid Abbot
had in the faid Franchifes, but gencrally, (&) ¢4’ licite ba: (5) Cr. EL §7;
buit & gavifus fuit, &c. and perhaps he had them bue by 87-
Teafe for Years, orfor Life, €&¢. and the Stat.of 52 H. 8. doth
4 not give the K. morethanthe Abbot had, and the Stat. of 32
? H.8. doth notrevive morethanwas extinét; and by the Let-
% ters Patent of 37 H. 8. the Def. has pleaded a Grantof the faid
3 Franchifes as Franchifes revived by the A&, and 7 effé at the
Time of the Grant, The 2 Objetion was, That when the
Def. has claimed bona & catalla waviata & exrraburas;by
Prefcription appendant to the faid Manor, £5 bona ¢S catallz
felontuin by Force of the faid A& of 32 H. 8. and Poffeflion of
the faid Abbot; the Def. coneludes his claim to all;& eo war-
vauto clameat Libertates Frauchefias, & privilegia pred’ tan-
quan ad Manerivinpred [pettant & pertinent’ whereas bo-
148 catalla felonum without Queftion can’t be appendart, of
appurtenant to the faid Manor, becaufe theylie notin Prefcrip-
tion, and the Claim without the Conclufion of cowwarrantohad
been infufficient, and it isall one to have no Conclufion, and an
infufficient Conelufion, Pide 22 H. 6. 53.4.0.36 H.6.14.3%
H.6.39 H. 6. Laftly, it was objefted, That the Def. in his
claim has conveyed the faid Manor to himfelf by Feoffment,
which is pleaded without Deed, and has not conveyed to him-
felf any Title to the faid Franchifes, which can’t pafs without
Deedy and then without Queftion Judgment ought to be gi-
venagainf} him, for he has no Title, and the Franchifes, if any
were, remain with the Feoffor,
Astothe firft of thefe 3 Objections, It was anfwer’d, 1. That Cr. EL g7, &7.
2 General having and enjoying of them, fhall beintended ofa
having and enjoying in Fee-fimple, and that a particularE ftate
or Intereft fhiall not be prefumed, if it be not{pecially fhewed,
and therefore prima facieir fhall be intended & Fee-fimiple. 2. Cr, gl 87,
That the Def. in this Cafe has purfued the Words of the Stat,
but it was granted, that the Pleading had been clearer, if
the Defendant had alledged, Thar the faid Abbot was
feifed of them in Fee till the faid A& of 29 H. 8. 2 H. 8¢ 470
and in the End taken the Averment-according to the Sta: =~
tute. But the Court did not give Judgment upon that
oint, As to the 2 the Coust gave no Relolution, tor fome

P faid

?
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faid it fhould be wken good reddendo fingula fingulis, g ‘
fome held the Contrary. But it was reflolved per toram (3,
(2)?alm. 77, riam, That if the (2) Q. grants the Manor of D. to 7.5 B
ZSR oo 2nd his Heirs, and within the fame Manor to have Waif; &
= Rol. 192, Eftrays, bona & caralle felonnin, &c. difto Mancrio fpeliay §
& pertii?, that in a Grant thefe W, ordsdi(E manerio [pelta, b
& pertin’ do not refer to Felons Goods, or other Franchif;
which lie in Point of Charter, which can by no Ufage n §
Time be appendant or appurtenant to a Manor, but they §
fhall pafs altho’ they were never demifed or ufed with the
Manor. Burt the Doubt was conceived in the Cafe at By §
¢} 5 Ce.7.b, When it was by wayof Pleading. Vide Juftice (5) Windham's §
% a | Cafe,in the s Part of 1y Reports. But asto the laft Objed. §
on, it was refolved per totain Curianz, without any Quefti. |
on, That forafmuch as the Defendant has not conveyed to
himfelf any Title to the faid Felons Goods, &¢. that for’em
Judgment fhould be given againft him, and {o it was.

- Nota Reader upon the Arguments of this Cafe, 4 Thing
are worthy Confideration. 1. What ancient Franchifes ought
to have Allowance, and what not. 2. How one in a Qo War-
7anto may claim Franchifes, which lie in Point of Charter,
without fhewing or pleading a Charter. and where he fhal
be compelled to plead a Charter. 3. When one claims fuch

@2 Taft. 231 Franchiles by the faid generalWords 4e tot,rali,eadem 85 on

Co Uit 11, 2. fimilia privilegia, €¢. as fuch a one had, &¢. what Eftatehe

2 Rol. 270 to whom the Reference is made, ought to havein the Frar-

523““ Prerog chifes. 4. Something is neceffary to be faid of the manner of

5 E 3.16.0. Trials allowed by the Com. Law ;5 for befide the 5 ment:
/

3 H.7.25.5. ¢med in the faid Arguments, there are many other.
B g’ﬂ’r";'ﬁ’? Asto the firft, it is to be known, That every Franchif,
M 2

9 H. 7. 11.b. Liberty or Privilege, either lies in Point of Charter, and
21 H. 7. 33.0. ean’t be claimed by Prefeription, as bona € catalla (¢) folr
Fiez. Prelcipt. g, 8¢, or in Prefcription and Ufage in pais, without the
Help of any Charter, as Wreck, Waif, Eftrays, &c. Of
3 Inft. 55,227, Franchifes which lie in Point of Chatter, either they 21
}‘8;"" ’5;' b before Time of Memory, or within Time of Memory,
5Co. 0. b.ioa, . . .

oH.7.20.2. from the Time of R. 1. Lir. (4) 38. Regift. 158. 20 H.¢
Ancze b 3.4 54 Ho 6. 36. 2.0 5 E 5. 50, 51. 6 E.5.18. 8 El
S‘?oLf ‘gf”a‘jb () Dyer 245. I they were granted before Time of Memo-
€o.Lit113. b TY, 25 many of the Charters and Grants to Abbots, Priors, ard
3s.a. ether fuch religious Corperationsare, they are granted eithet
(ﬁ' 275_ -243- by {pecial Words, asthey feldom or never were, or by geners)
z 7 Br. Conue ©ld, obfcure, ambiguous, and obfolete Words ; as in 30 (/)

pneesS. 4ff- 52 K. #ill, the Conqueror granted tothe Abbotofggz

3H. 522




WartIX.  of Strata Mercella: , ‘ 28
B2sile, gd habeat (a) Curiaw fuam regalem s 34 Aff.14. Thé (2)Br.Conus
¥Conqueror granted to the Abbot of Glaffenbury, omnem re- e ;.
§piane (b) poteftatems. ig H. 6. 12. K. H, 2, founded the Houfe /4) B:. Conut?
fof S. Bartholomew, and granted that they fhould be as free in 20,48,
Stheir Church as the K. in his '¢) Crown. to H.7.15. 5. 14. 4. {':') f{'ﬂﬁ"g,z,%
%1 ancient Times the K. granted (&) omnia jura fuz regalia : (d)Br. pagens
8The K. Conusus, and Fd, the Confeffor granted to the Ab- Lic.

ot of Bury, qd" nulla fecularis perfons, aut minifter Reg’ in
liguo f¢ intromittar in burgo fantfi Edmundi, aut bomml’
neo manentih’ niff Abbas & Convent’ & eornm Miniftri, and
any others which Lhave feen: And be fuch (¢, Grants of (;y, po) 440
ranchifes fpecial or general, certain or obfcure; 8. yet for- 269,
fmuch as they are made before T'inte of Memory, and fo of
hemfelves they are not any Record pleadable, they ought
o have the Aid and Support of fome other matter of Record, .
ithin Time of Memory, as (f) Allowance before Jufticesin (f) Cr. Jac,
yre,or before the Juftices ofthe I¢.’s Bench; which is more, 3 'fo'ncs rors
hanan Eyre, either in Cafe before the Juftices of the Com. 5, 2
Pleas, or before the Barons of the Excheq. or by Force ofa Con- 2 Infl. 281,
rmat. by Charter of Record of fome K. within Time of Me- 2 Bulttr. 294,
ory, and fhall not be now allowed, but for fuch Part of the
Grant which fohas been (g) allow’d and confirm’d,altho’ it be (g) Pot. 34, 4.
llinone and the fame Patent. But Ufage only, which s but

atterin Fadt, will not fupporta Record before Time of Me-
oryinfuch Cafe, and therewith agree 26 AfJ. 24.30 Aff. 51.
34 A 14,1 H. 4. 5.2 Eigo22, 21 H. 9.29. 9 Haz.10 Hy. 14,

16 H.9.16.20 H.. 7.8 H. 8. Keilway 189, 190. Vide 8 E.3,
i8.17 E. 3.11.12 H.4.23.8 H.6. 4. 28 A 1. And when fuck
ncient grant is general, obfcure or ambiguous, itfhallnotbe
ow (b) interpreted as a Chatter made at this Day; but it fhall (2)CoLireb,
be conftrued asthe Law was taken at the Time when fuch an- ;’;"H:% 13.b.
tient Charter was made, and according to theancient Allow- 1. a.
ance on Record, 33 H. 6.22. 10 H.9.13.0. 85 14. 4.16 H. 7.9, ?Yf ba. 110,
1 H 412, 14H.6.12. 2,55 H.6.54. 9H.7. 11, 6 E.3. 545 Cr.B'53 905
55,71 E.3.40,41.18 E. 3. Connfans 3934 Aff 14. 40 Aff- 21, Latch. 47.

3

a 2a
then they are pleadable; without fhewing any Allowance or D\f‘;is, 16.be

Confirmation, as by the Booksaforefaid appears. Of Franchi-
fes whichi may be claim’d by Prefcription, as Wreck, Waif,
Stray, €. as they may be originally cliimed by Ufzge, which
is 2 Matter inpais, fo Ufage may fuppert them without the
Aid of any Record, either of Creaticn, Aliowance or Confir-
mation; and thefewirh agree the Books uforefaid. |
Astothe fecond it istrae, that it isfaid in 6 E. 5.55. 89 8 F,
3. 10 & 11.and commonly in other Books, Thut the i) (4 Cx. b f2s.
Quo Warranto for Franchife is in the Watute of the - ’
King's Wrir of Right in fuch Cafe, and that the Defen-
dant’in it ought to make s fafficiens Title againft the
‘King; and let us fee how thif Title flwll be made.



