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ftatute, and execution is-fued of the feigniory. 4, dieth without lyeire, and the conufee ena
tereth, und is evifted by the difleifee ; he.fhall have the aide of this ftatute ; and yet it is out
of the letter of the law, for the feigniory was dehivered in execution and not the tenancy ;
but he was tenant by exccution of thofe lands, and therefore within the ftatute. Bur the
perquifitc of a villcine being evicted is out of the ftatute, for he is tenant in fee fimple there-
of, and not tenant by execution. ,

Seventhly, Where the words be (delivered and taken in execution), yet if after the /ide-
rate, the conpfee cntereth (as he may) {o as the land is never delivered, yet 1s he within the
remedy of this ftatute, for he is tenant by execution.

" Eighthly, Where the ftatute faith, then every fuch recoverory obligee, and recognizee
fhall, &c. and faith not, their executors, adminiftratorsy or aflianes, but they are omitted in
this materiall place, yet by a benigne interpretation this ftatute fhall extend to them, becaufe
they are mentioned 1n she next precedent claufe of the eviction, and the remedy muft by
conftruétion be extended to all the perfons that appearé by the a& to be grieved ; a point
worthy the obfervation.

Ninthly, Where the ftatute giveth a fcire fac’ out of the fame court, &c. if the record he
removed by writ of crror into another court, and there aflirmed, the tenant by execurion that
1s evicted fhall have a feire fac® by the equity of this ftatute out of that court, becaufe the
Jeire fac’ muft be grounded upon the record.  Et fic de fimilibas.

" Tenthly, Where the ftatute giveth the fiire fac’ againft fuch perfon or perfons, &c. that
were parties to the firlt execution, their heires, executors or aflignes, &c. this muft not be
eaken fo generally as the letter 1s ; for if the firft exccution were had againft a purchafor, &c.
{0 as nothing was liable in his hands but the lund recovered ; if this land be evicted from
tcnant by execution, no fiire fac’ fhall be awarded againit him, his heires, executors, or
aflicnes. But if he hath other lands fubject to the execution, then aftire fac' lycth againit
him or his aflignes, but not againft Ins executors ; neither in thatcafe can he have a fiire fac’
upon this ftatuccagainit the firft debror or rt?cagnizor, becaule it giveth it onely againdt him,
&c. that was party to the firft execution, his heires, cxecutors, or aflignes.  But if there be
{fcverall uflignes of feverall parcels of lands {ubject to the execution, one feire fac’ upon this
ftatute fhall lye againdt all the aflignes. Sed eff modus in rebus.  This little tafte thall give a
light to the diligent reader, not only to {ce into the fecrets of this ftatute, but to others alfo
ot like nature. .

And by the ftatute of 23, H. 8. cap. 6. 1t is provided, that the obligee, &c. thall have in
cvéry point aganft fuch recognifor, &c. like proces, execution, commodity and advantage in
every behalfe, as hath been had or made upon the flatute ftaple, and under fuch maner and
forme, as is for the fame ftatute ftaple provided : by force of which branch, if the tenant by
execution by force of the act of 23. A. 8. be evitted, he fhall have the remedy provided for te-
nants by execution upon a ftatute ftaple by theatt of 32. H. 8. Inlike manner by force of that
claufe of 23. H. 8.1f the extendors upon a ftatute ftaple, &c. doe extend'the lands, &e. at too
high a rate, the obligee may pray that the extendors themfelves may take the lands, &c. at
that rate, &c. by force of the faid ftatutes of A&on Burnel and De Mercatoribus.  Alfo no
exccution fhall be {ued againft the heire within age.

But note, that upon a wnt of elegit the plaintife cannot make any fuch prayer, becaufe

thofe ancient ftatutes doc ‘extend to a flatute merchant, or a flatute ftaple only, and
neithier toa recovery of debt or damages, nor to a recognizance in eourt ; and fo hathit been
refolved { £1. . _ -
- Nota, it appeareth by the preamble of the fuid act of 32. H. 8. and by divers [¢] bookes,
that after a full and perfeét execution had by extent returned and of record, there fhall never
be any re-extent upon any eviction ; but if the extent be infuilicient in law, there may goé
out 2 new extent.

[4] 1f a man have a judgement _giwfcn againft him for debt or ddmages, or be bound in a
recognizance, and.dicth his heire within :1§;e, or having two duughters, and the one within
age 3 no exccution fhall be fued of the lands by elegit during the minority, albceit the heire is
not fpecially bound, but charlﬁd as terve tenant [i] ; and {o againft an heire within age no ex-
ecution fhall be fued upon g ftatute merchant or ftaple, nor upon the obligation or recogni-
zance upon the ftatute of 23, H. 8. faritis excepted in the proces :hgainft the heire. Neither
if the heire within age indow his mother fhall execution be fue '
minority., (1) f#renéia Lulers o aliry frespe

Note, that by the ftatute [Z] of 24, E. 3. thcexeqution of lands upon a ftatute ftaple is re-
ferred to the ftutute merchant, and by the ftatute De Mercatoridus no execution fhall be had
againt the heire fo long as he 1s within age.

_ Alfo fince Littleton wrote, there 13 a night profitable ftatute [/] made againdt fraudulent
fcoffments, gifts, grants, &c. judgements and exccutions, as well of lands and tene-
ments,

Sect. §5064.

ranft her duy '
Ay % v Yy

200

(Ant. 268. t.)

(F. N. B. 265. d.)

40. E.3.26.b. 44.E. 3. fol. 10,
2, I, G 17 ]5: .E'Ir ?l 15-

[ /] Mich. 4.& 5. Ph, and Mar.
Bendloes, by all the Juttices of
the Common Pleas.

(Plowd. 82. b. 203. bs)

[£] 15. E. 3. Extent, »,

22. E. 3. Recovery invaluean,
31.E, 3.Exten. 13.17. E, 3, 76.
15. E. g lcire fac, 1135,

7-H. 4. 19. 22. Afl. 44. 22.E. 3,
fol. ult. 44. E.3.10. 9. H. 7. .
15.H.7.15. 13. Eliz. Dier 29g.
29. H. 8. Stat, Merchaut Br. 40,
(2. Cro. 13.)

[#] 11 E. 3. age g 15 E. 2
agegs. 24.E.3. 28, 29. Afl. 37.
20, I 3. 50047 AllL 4. 47.E. 3.74
lib. 3. tol. 13, Sir William Here
bert's cafe. Brooke, age g3

(2. Cro. g38. 6g4. Siderf. 184.)
[#] Temps E. 1. AfT. 4o2. 417,
16. Fl, 7. 6. Livre d'entr, 545,
Brooke, age 33.

(1. Cro. 295.)

(4] 27. E. 1. cap. ag,

[/] 13. Eliz. cap. s.

La. 3o to. 8o, &e. T'wyne's cafe,
Li 5. [o. bo. Guoche’s cale,

pe 1656, the point of a fpecial werdifl was as-follows : The conufor leafed for

(1) B, R. Grewill and Bracebridge’s r:;ﬁ*--Nam:
years, and dicd, s hetr within apeqohether the execntion (wohich was admitted en adl fides to be void againfl the infunt), avas good
to bind the term for vearse  Glyn, chief juflice, and the courty and aifo Windhamy at the bary denied peremprorily the E'ry?* of lovd Cole
to be danvs unlefs it is underflovd that the marrigge quas held before the flatute 3 for then it is true that it fhall wot be extended, fed non
quin ¢ft priviledge for the infancy of the heir but becaufe the qvife is in by her hufband, and therefore has the betier poffeffiony and thus
comes (n paramount to the flatute s but if the flatuse avas before the marriagey then clearly the dower of the awife is exdtendible ; Jor the
endowwment breaks the defeeaty and fhe 1s in by her hfoand of a poffeflion chargedy and there is no prejudice to the infant heir Jo that
the frechold is ot of himy wwithout ary rent being incident to his reserfion.  Notay the offibility that the avife might die duyine the mis
nority, and before the extent qwas Ifurh ficdsacas not regarded.  dnd notay M. 6. 7, Ehz. C. B. in Egerton’s Reports (eited by Noy in
his leClure in Lingoln's-Inn}, a like cafv avas adjudged.  Tepie tenant in tail confeffed a judgment, vook hufband and died.  The baron
quas tenant by the cartclyy and the flatute was extendedy, and then he Jurrendered to the heirs and was cxtended filly and wwell, per
curiam, for the rewerfion avas not prefudiced.  And afteravards Trin, 1686, refolveds that an extent hay qvell againfl the lefleey becanfz
the infancy.of the heir is a perjosal priviiedge. (Ruere, if the rent iy gone. It feepis fo 3 but the rent was nof reparded )
Lord Nott, MSS.
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Lib. 6. fo. 18. Pakeman's cafe. ments, as of goods and dhattcl's, to délﬁtg’i hinder, or d?ﬁ‘auc_l‘ ci*:zd'imrs :in_d'Othcrs of thair
Lib. 10, fo.56. the Chanc. of 1430 4nd lawfull ations, fuites, debts, - damages, penalties, forféitures, heviots, mortyarics,
ff";”rlfll 57““*{2; o s:‘ EESSumgtzs and relcafes, for the expofition of'which and-other ftatutes; fee the authoritics quoted in t}e

cap. 6. Mich. 12. & 13. Eliz, margent. _('I) . . _ _
Dﬁr eg5. 18. Elliz. 351.3 Dier. ~ And it is to be obferved; that the words of the faid a& of 1'3. Eliz, ave, Be it therefore de-

(8. Rep, 132.) clared, ordained, and enalled ; and therefore like cafes 1n- femlilable. n}i[bl}i*éf& fhall*be taken
within the remed¥ of this a€t, by reafon-of this word (declared) i whereliy it appeareth, wh
the law was before the-making of this-adk, But let us now returne to L/teléron.

Firer: ﬁ:cm.r. "This 1s a writ montioned 1u the faid ftatute, bt is 4 writ ofexecwion
at the common law. And it 1s called a_fleri facias, hecaufe the words af the writ direéted to
the fherifc be, gudd fieri facias de bonis & catallis, &'c. and of thofe words the writ takech g
denomination. . .

But note, that a capias ad _/Erti.y"::gferzrlmfz 15 not menﬁﬁned in the faid ftatute, becaufe nog
capias ad fatisfac’ did lye at the common law upon ajudgement for debt, &c. or damages,
but.only when the originall aCtion-was guarewi (&' armis, (o, ‘But"hutm' ftatutes have oivey
n capias ad fatisfac’ where debt, &c. or dumages are recovercd ; as it appeareth at large { ]

fm] Lib. 8. fo. 11, fir William in fir William Herbert’s cale, whereunto I referre the reader. |
And it is to bc obferved, that thefc three writs of execution, ought.to be fued out within

W. 2. cap. 18,

Herber’scafe,
(Hob. 283.) the yearc and the day after judgement ; but if the plaintife fueth out anyof them wichin ehe
(F. N. B.104) yeare, he may continue the fame after the yeare natill he hath execution.  And to.none of

thefe writs of executions the defendant can pleade ; but it he hath anv matter fince the
judgement to difcharge him of executim}, he may l}aw{ﬂ an auditn que ela, and rehieve himfelic
that way, but pleade he cannot, As if the plaintife after releale unto the defendant ull
exccutions, yet in none of thefe three writs he fhall pleade ir, but 1s driven to his audiia gue-

rela, as hath been fuid.,
Sect. 5oz.

SCIRE facas. JJES [fi apres BUT if after the yeare

. This e il}dlfllﬂu [an et jour [o and day the plaintife

rit.  an rone [= . . . . e ' . . .

:tﬁ  frer thIZ: }Ife;rz ﬁgcy p-l.iwzz‘gﬁ"wzf fuer- ur will fue_ a_fezre facias, to
- day after  judgement {cire facias,*z facher know if the defendant

given ; and 15 fo called N I o N B T -
becauts the words  of Si e defendant post rien. can fay_ any thing. why
the wiit to the therife atre pur que le plarn- the plaintife fhould not

;ee} r;zm;ff ﬁ(fgiinff‘fif; fife n'avera exceulion, have execution, then it
A ¢ ' . : .

defendant)  quod ﬁ, co- domgues il femble que feemeth that foch re-
| Fa, £s'c /q/éi"ﬁrgﬁtmfdf ticl releas de fouts ac- leafe of all a@®jons .fhall
(Cro.Car. a40. 855 §o8) . quid pro fi Labeat aut 41~ (), Jerira bon plee em be a’ good plea in barre.

cere feiat, quare, e, So
_ as by the writ 1t appear- barre. ¢ Mps gﬂzﬂz; But te ._feme feemes the

st bo wamed 1o plod 0% Jeimble contrary, contrary, in as much as
any mateer inbaree of enfant que le bricfe de -the writ of fcire facias

exceution ; and therefore  {cire factas off undriefe is a writ of execution,

albeit it be a judiciall - : .
writ, yet becanfe the @ execution,et efid’aver and is to have execution,

defendant  may there- execution,c. Mésun- 8c. Byt yetin as much

| . J‘,‘.g:; I;Le“dfgw’lﬁ:;f‘:; core entant gue furmef-- as wpon the fame writ

" s ffﬂ _-';;}f; fﬁ:/ x/ﬂ%.;f% Iaw to bee 1n nature a_f ?ﬂc"/y é?‘{ﬁ‘:fé’fe;_(f(:ft’ﬂdﬂflf tllc' '—c%cﬁ:ndant may
r AR 4 el A2 an ation 5 and theretore pofr ploader divers mat- plead divers matters af«

i s 4. n (2] a releafe of all ac- -* * o : :
{r] 19.H. 6. 3. 18.L. 4.7 J ters puis le ]ua’gfmcm‘ ter judgement given to

(8. Rep. 152.) tions_ 1s a4 good barre of |
gnc.j’lnc. 363“3) ﬂ‘llc i;}.l'ﬂc? ill’lt] llk?Wlﬁ: H ] 7";,’]2[!};{‘? dg /zéy oz‘{ﬂt’;‘ d, Ol.lﬂ. ]]il.n (].f EXCCUIiOH,
ro. Juc. 3oy releafe ot execcutions g _ JU ver Ry -
1 good barrc in a frire CXCCULION; Come zar/aga- as outlawry, 8&¢. and di-
Jacias, "This writ was gi- 7Y, e, et divers au- vers other matters, this
Le)s§
% q facher fi le defendant poit vien dire pur gue le plaintife n'avera==d'avers L.oand M, and Roh, 4 & c.onotin L, and AL

e 1{{.}]11

(1) It was obferved before, that one of the principal obje@s of the legiflatugey in pafling the flanue of wfos, was to reflore jn fiime
meafure the notoriety of the old common law conveyances ;. but thar the views in rllih*}l'rhr-ﬂ' were almoft eorally detented, by tl:*;
introduclion of conveyances by leafe ind relealy, and by the prefervation of ufes, under the ippellation of trafis, Thuvlugiﬂ;nuu; b, o
different times, aeempted to vemedy 1he mifehief avifing from the feeret tranfor of property to which convewinces by feafe and rr'if'::ft
has given rife.  Among thefe atempts may be reckoned the fatutes it Fnaont e s b deaf el
27. Lliz, ¢ 4. ind 3, We & M. c. 14, but particulurly the flatme of 29, Ca- 2. c. 3. commanly called the Stivnte of Frauds ind
Perjurics, which provides agninft conveying any lands or hereditnments for morethan thige yerus, or deelarmg trutls of thom. Hth -
wife L b?' writing. Sce ant. 48, . noty 3. With the fime views have boen pafled the aéls for reiitering decds refpecting ].rmul-. m
the WeRt, Rad, and North Ridings of the county of York, and in the county of Middlolex =2, & 3. Apni ¢, 4+ 6, An, o5 s, 7. Ao,
¢, 20, and ¥, G, 2.¢.6.  Upona fimilar principle was pafled, the falutiry andd beneficial a@ of ihe 17th of his prefont Majdiy, o, 2o
for regifiering the grants of life annuitics,  With refpe€lto the lafl Ratute, ot is to be withal, tha the Tegdlative would IR ]:L'I fon
redeeming or repurchafing annuities granted by them, to enter an sccount of {uch redemption or repuceliite upon the sewifies s lor o
it is an impenchiment of a perfon’s credie that annuities of this nature thould be recorded againtt him, 1t s but reafonalsle Hiat v e
he has redeemed or repurehafed them, that thould be ws publicly known and afcertained i i gt of them. Jh Qo ’u;mt of i
regrulation of this kind, perfonn lie under the imputation of being fubjed 1o the payment obannuites, after they e Diberao d
ﬂ'um them, ~ On the flatute ”rth” 29, C]ll'-- e G0 7, the covrts hiave llL‘l'iLlL‘l!. that i, iowan tinede with lh'Hun {0 jrrevent, cither 1t
miarriage or in any other trenties, unceitainty, perjury, and contiiety of evidence, the cifes not able 1o thele meom cmenetes aie 1 1
within it, Sce 1. lig, Ca, Ab, 190 The courts teem to have favoured o like cquitable contbrudhion of the fatutes for the pep bt
of deeds,  Thus inthe eafe of Le Neve v, Le Neve, 1, Veu, 64. lord Hindwicke deerced, tha if o deed efpectim linds in o of 1
regrifter counties is not regiftered, and afterwards the .

' | | | _ ame Jands nre ihlt_l ar mortgged, by o deed properly vegiflored 5 if e pret fi
clmmmn under the {fecond dewd IIIIH notice tﬂ‘ the ﬁl'ﬁ th:t'tl, ﬂlu |lrrlnn {‘LHHIIHH under Illt: {1l I|L'L'l|, tho' 1t w ot 1ertlen e ; fhall tw
preferved to him,  The general doétrine of thefe decifions is founded on prineiples both jult and equitable, w hen n|1|:]iml 1o Y ticula

enfes j yeu it may be doubted whether wmore rigid adhicrence to thie letter of thetu Rotutes, purticully it of tie 29, Car, 2, e 1
W ol
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tors matters ¥, ceo bien  thay bee well faid an ven in this café by the fla- W. 2. ca 45 8. E. 3. 299, 298,
: it allion. 6 s & tute of W, 2, for at the 18 E.3.33. Libg. fol sz, tir
Ibm £ Eﬁre i aciion, S¢. a&lon, Ce common law if the plaintife Elihdﬁplitbcn's cafe. Fleta

had furcecafed to fuc execution by fiers facias, or levar: jfacias, 2 yeare and a day, hee had
been driven to his new onginall.

Ceo bien poet tﬂ?’ﬁ' dit ﬂb‘?fﬁﬂ: ~ Here is _to be obferved, that every writ where-
unto the defendant may plead, be 1t originall or judiciall; is in Jaw an altion.

Sect. 5o6.

E T jeo croy, que enunicirefa- A ND Itakeitthat, ina [feire fas

cias hors d'un fine, un releas cias upon a fine, a rcleafe
de totts manners dallions eff bon of all manner of alions is a
plec en barre. good plea in barre.

This vpon that which hath been faid, 1s evident of it {elfc.
Se&q 5 O 7 d

/ﬂj E S o home re- BUT where 2 man JL covient. Alucit Lis-

covera dé’él‘ O recovereth debt or tleton herc ﬁﬁth, hee nghf
., - or mufl, &c. yet there bec

(r a ? .
a’amzzgm er d} accorde damaacsﬂ and 1tis a other words which will re-

jJE'?"eHZ't’?" cux  que Lo gl‘ﬁ'f:d betweene them leafe an exccution withoys

plaintife - ne fiera that the plaintife {hall ?Pf‘-’fe ti‘"‘)"ds of a releale
* ' . O €XCCullan.

execution, dongues 7/ not f{ue execution,  As if a man relcafe all

covtent que le plaintife then it behoveth that (fuites, the executionis gones 1o 1,6, 4. o6 H. 6. Execus
] for no man can have execu- dnn4. Li. 8 fo.153. Ed. Al-

Jait un releas a luy the plaintife makea ) "o prayer and fuit, thames cafe.

de Zouts maners dexe- releafe to him of all bur the king only; and therg. Vid. Brooke, tit. Releales, 83.
cutions T manner of executions, fore it the king releafeth all
fuites, 1t 15 no barre of s

+.
execution, becaufe 1y the

king’s cafe the judges ought to award cxecution ex gffficio without any {uite ; but a releafc
of executions dath barre the king in that cafe. And {o note a diverfity between a rcleafc of

all a@ions, and a releafe of all fuites.
So if the body of a man be taken in executions; and the plaintife releafeth all attions, dyf.*t 26. H. 6. tit. Exceutl n 7.

fhall he remaine in execution; but if he releafe all debts or dutics, he 1s to be difcharge

the execution, becaufe the debt or duty it felfe 1s difcharged. am. AT
In the fame manner 1If execution be fued upon a recognizance by elrgit, and the conufee (6 Rc:;; .P;g?.h.)
by decd make a defeafance, that if the conufor doth fuch an aét, that then the recognizance (x0. Rep. 47.)

thall be voide; by this the execution is difcharged.
So it is if judgement be givenin an aftion of debt, and tlic body of the defendant is taken 26 H. 6. ubi fupra.

in execution by a capias ad fatisfaciendum, and after the plaintfe releafeth the judgement, hy

this the body fhall he difcharged of the execution.
It the plaintife after judgement releafe all demands, the exccution is difcharged, as fhall

appeare by that which next hereafter fhall be faid.
[f 4. be accountable to 13, and B. releafeth him all his dutics, this is no barre in an aétion 20. H. 6. 6. per Paftor,

of account, for duties extend to things certaine, and what fhall fall out upon the account 1s
inceraine ; and albeit the Latine word is dedira, yet duties doe extend to all things due that
s certaine, and therefore difchargeth judgements in perfonall altions, and exccutions

alfo.
Selt.

+ e fuera exceution—ferroit oufle d’adlion, L. and M. and Rohs

of

* ot prr added L. and M, and Roh.
T ¥y added L. and M.,

il

would not have been mare beneficial to the public. The French have fhewn a much mare rigid and \u:rlinnrinuq adherence rq the
letter of their baws refpeéling the regiftration of deeds and wills, By Laws of thar kingdom as ancient as the 16th century, p:uriCllluI:lv
an ondomnance of Henry EL of theyear 1563, it was ordered, thar all wills and deeds, contaming fubftitutions of cftates, fhould be regif-
tered within a particular petiod of time. Tl they were not regiftered within that time, the counts feem to have doubted whether they
were binding cven on the parties, in whofe favour the fubltitutions weve made ;5 but it was alwiys fettled,, that the fubftitutions were of
no furce agrainft creditors or purchafors. Several paints of the laws refpeing fubftitutions being unfettled, andthe faws el wéting them
being ditforent in different pares of the kingdom, they were all reduced into one law, by the celehrated ordonnance of Augualt 1747 Tl}ﬂt
ordonnance was framed by the chancellor D Apruefieay, aftermking the fentiments of every parliament in the kingdom upon forty-five dif-
ferent gueflions propoled to them upon the fubjeft. The thirty-ninth quettion is, ** Whethera ereditor or purchator, having notice of
“ e fubfiitution, before his contradt or purchafe, is to be admitted to plead the want of regiftearion 2°* All the parliaments, uxc:t:rt the pay-

‘ly dofpine would make it always open to argumenr, whether he had

lament of Flandres, apaced, that he was ;) that to admir the contran
ar hmd not notice of the fubftitntion 5 that this would lead to endlefs uncertainry, confufion, and perjury 3 and that it was much bettar

. e . : C . Y vevai e
that the 1ight of the fubjeél thould depend upon certain and fixed priveiples of law, than upon rules 0 cunihu:_\‘mn:i of cquity,
which mufl be nrbiorary, and confequently noneertnin, "'he ardonnance ol Aupl'uﬂ 1747 wiy framed aceordingly,  Thole whao I.uwu
comented upon that ordonnance lay it down asa fixed and undeniable principie, that nething, nog even the moft aétunl and direé

notice, countervails the want of repdfieation § fo thar i a perfon is a witnels, or cven a parry, to the deed of (ubftiturion, till, if it
s not reviftered, he may tafely purchale the property fubfiruted, or lend money upon 1 mortgage of it. Sce LQueflions concernan fes
an a Paris, 1167.~L4e

Subflitutions, Towlaufe vy10,and Commentaire de I'Ovdonnance de Lonis XV fur lrs Subflitntionss par Mr, bury | ‘
the intendod alfadl of

profervation of ufes, wndes the appellation of trufls, in anothgr civeumitunce that has cantributad to dufent '
the flatwe of wies. This v not the phu:t: for a difeuflion ot every braneh of the law ol trults,  But lowma oblorvationy will be offarad

to thew in what manner the coures have remedied the mifchiefs neifing from the fecret nature of that (ecics of prupurt‘)'. hoth with
velped tothe cofluy gue trufl, and the public at lavge.~1, As to the manner in which the courts hyve ramodiod tho mifchiof nriling
from the admitlion of teaills, avith refpeél to the cefluy™que trufl,  'This hag buen efiefled in fome degras by the enuty ol gyuity
having held, that [:r'rﬁ.uwlr{}-f.-y; nmnu'y to truftees, with notice of the teutt, e, gunerally (pealting, obliged to fee it praperly app wcj.
Lord Munslicld, i his very diffinguithed argument in the groat cale of Burgets vo Wheate, obterves, Voelhar the cefiny qua bl i
“aélually nnd abfolutely fuifud of the frechiold, in the confiderntion of n court of equity § that the truft isehe lund, in that st
" md thint the declarntion of the trult is thutlii]mﬁliuu of tholand.” Tt 18, purhu]'lﬂ, to b wilhad, that tho npurntitm utul cquhuquunquu
of trufts had been confined o the teutten and ceffuy que trihe “Uhere is no doubt but the dgdtias 1u quottion 1 inmany injtances of

great furvice to the cefly gur trufl, ns it prelerves hin property from the posulsuops and othor difaflurs w which, if it wlm?
v K !

L]



Lib. 3.

E5. Rep. 56. a.)
Cro. Jac. 623.)
(Sid. 142.)

Lit. Se&. 445. Brall, l. 1.
cap. 10. Pl. Com. Steill’s cafe,

859, &ec.

(8, Rep. Altham’s cafc, fol. 151.)

{2. Cro..487.)

38. H. 8. tit. Releal. Br. g
6. H 4. 15 19. U. 6 3 4
go. Afl. Pl, 5. 40. E. 3. 22.
49. E. 3. ~. b, go. Afl, Pl 6.
34. Ho 4. 8. 13 R. 2. ut,
Avow. 8y. Lib, 8. fo. 153. Ed.
Altham’s cafe.

Lit. 150, Scét. 748.

Dyer 5. El 217.

(Yelv. 214.)

(Cro, Jac. 170, 17¢.)

(10. Rep. 51. b.)

10. Rep. 47.)
1. Lev. gy.)

(,T. LE\'- 2?11.)

* Je not m L.oand, M. nor Iiu]l_
§ e notin _J... and M. nor Rolh,

-

(1) Nota the diverfity. If A, releafes to B, all ks demands cenerally, or all his demands out of the manor of D, t)
and common is relecifed, whether prefent or future: but if he rr')ruﬁ s ta B wldl demaneds which he has 1
commuony prefent or futurey is releafed, yuia releale et mntm perfonel,
releafe of all demands is not a bar 1o a covenant before breach
demand, becanfe he may have warrantin charoe,
Jor it runs with the landdy and does not lie, afler
of all demands a covenant real s velefed 5 for the rent itfily, npon which the cov
But howewer the liaw may be of covenants real, it feewms 1o be contrary of
forfun, fhefe paffiges are not to be underflood of covenants before the b

L, Nott, MbS,

(2) But a releafe of all demands does not difcharge vent before it is due, i it be o rent incident to the rever
fime wits not anly nor due, but the confiderntion, viz, the
1. SI{.ll li‘-l* l.

not executed.

Cap. 8. Of Releafes,

g OUTS manners de

demands.

Dé’?ﬂdﬂdﬁ’, Demandum,
is a word of art, and 1n the
underftanding of the common
law 15 of fo large an ex-
tent, as no other one word 1n
the law is, unlefle it be c/a-
meumy whereof Littleton mak-
eth mention Sef. 445. And
here 1s to be obferved, that
there bee two kinde of de-
mands or claimes, viz. a
demand or claime n deed,
and a demand or claime 1in
law ; or an exprefle, and an
implied demand or claime.
Littleton here putteth exam-
plesof both:and firft he {peak-
eth of reall aluons, wherein
hee that bringeth his action
maketh his demand, and there-
fore hee is properly called a
demandant; and hee that de-
fendeth is called tenant, be-
caufe hee 15 tenant of the

freehold of the land.

Se&. 5 084

JTEM, fi bome re-

lefla a un auter tonts
manners * de demands,
ceo oft le plus mélior
releafe v a luy a que
le releafe eft fast %, que

i poet aver, et plus

urera « /&?z avantage.

Car per tiel releafe de
tfouts manners § de

dernands, foutls maners
d’allions  reals, ter-

Sfonals,. et actwons d’ap-

peale, font ales et ex-
tinlls, et touts man-
ners d executions font
ales et extinlls.

Se&. 508, 509.

A LSO, if a man re-

leafe to another
all manerof demands,
this is the beft releafe
to him to whom the
releafe 1s made; that
hee can have, and fhall
ehure moit to his ad-
vantage. For by {uch
releafe of all manner
of demands, all maner
of actions reals, per-
fonals, and actions of
appeale, are taken a-
way and extinét, and
all manner of execu-
tions are taken away
and extinét.

Of demands implied, orin law, Littlcton putteth examples : Firfty of all ations perfo-
nals : fecondly, of appeales: for in both thofe cafes he that bringeth the fuit is called plan-
tifc, and not demandant, and he that defendeth is called defendant. Thirdly, of exccutions.
Fourthly, of title or right of entry, eyther by force of a condition, or by any former right,
which merely 1s a demand or claune in law ; but otherwife it is in the hing’s cafle. Fifthly,

of a rent {ervice, rentcharge, common of

pifture, &c. which alfo are meerc demands or

claimes 1n law. (1) Allwhich Litleton here, and in the two next Sections following, putteth
but for examples ; for by the releafe of all demands, other things alfo be releafed, as rents
feck, all mixt actions, a warranty which is 2 covenant reall, and all other covenants reatl

and perfonall, eftovers, all manner of commons and

profits apprender, conditions before they

be broken or performed, or after, annuities, recognizances, ftatutes merchant or of the
ftaple, obligations, contracts, &c. are releafed and difcharged. (2)

Sect. 5og.

ET fi bomead titlede entryen A ND if a man hath title of

afcuns terres ou tenements,

per tiel releafe fon title eft ale.

| Sed quere de hoc; car Fitz-
James chicfe jufiice de Engle-
terre tient le contrary, pur ceo
properment eflre

dit demande, P. 19. H. 8, *

que entre ne paz't

LIUV. ‘){Ja 1. IJU\'. 2'}41

v a luy—que celuy. T and M.oand Roh,

| This paragraph novan L, and M, nor Roh.

entry into any lands or tene-
ments, by fuch a releafe his title

1s taken away.

Scd

demand,

L T el ey

befr folely to the diferetion of the truftee, it would necaf]
1s not in generl produélive of more inconvenience than

otherwife incapable of giving affent ro the pnyment of the money o the truf
ngaindt the truftee's mifapplieation of it, bur by paying it under the finéhon of
lutely impedes the progrets of the bufinefs,

great, and, iy other refpedds, anufelefi expence,
the tinftews hall, of themilelves, difcharge the perfont to whom they ave ggiven,
money paid by thum_. In fome inftances, withow any elaufe of this nature,
the mifapplicntion of ity the he haw notice of the nult,

wards obtaining an accwrate knowledize o the rules of
itis overy wheve admitted, that if o relraror, pollefled of per
fold for the payment of v debts, whether he fpecifies then
not hound tofee tothe application of his

. — -

reid good § for if the r

g e — N ———

guaere de boc; for Fitz-
James chiefe juftice of 1 ngland
holdeth the contrary, becaufe an
entric cannot bee properly faid a

Title

Y querl, not in L., and M. nor Roh.

vre, rent
on him, there, no reut or

Trin, s Jo, Hancock v, Fieldi— Adfndied contra, that a
—but #is agrecd, that it bars warranty, for that lics properly on
So alfo roforvation of rent, by indentiure, is a covenant in law, vig. covenant real s
a duration, but againfl the tenant of the land © and it is apried that by a relrafe
crant in lanw rifes, i veleafed—So 14. 11. 8. 9,
covinants por funali=—and fo there is pood difference  Sed

redely thagh covenants before the breach are eaprefive.

fion 3 for the rent nt the

future enjoyment of the lands, for which the rent was to be piven, wuy
Note to the 1 2th ediion,

e et Bttt R

arily be (ubje@.  Yerir may be queflioned, whether the sdimiflon of it
Shey que trigh i meried woman, an infant, or
teey the perfons paying it cannot be indernmificd
, oy ncourt bf equity,
volves the parties in an expenfive ind intricate livgation, and puts them to o very

To nvoid thiv, it i become utual to infert o elaufs

This vetwrdn, ad often ol &

i deeds or wills, thar e receips of
e th uhli_l;ﬂtinn of I'L*L'ing to e ;lm*.licu[jun of the
wperfon paying mone
Pevhapa the following difiinetons and o
Pty wpon thyw complex fubjeele—~ e, With yevard 1o perjunal cflate,
tonal etiaee omly, dies andebrad, having by hinwill direéted his cfintes to be
Lov noty the mortingee or purehidor of any pnt of his
inartgage, or purclife-money. Soe vlliottand Menynn,

1o 0 truftee 1 not anfweralle tor

ervittions will e Found of wje e

perfonal aiicts, 19

Burnmdiston Rep, in Cha, pugre 78,

But
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Of Releafes,  Seét, 510,811,812, 20%

34. H. 8. tit. Releaf, B. g.
Chauvucey’s cafe, Lib. 8. fo. 153,
Ed. Altham's cale:

* Sed qu&re, &C. Thisisan additiony and no part of Li#tleton, and the dpinion
here cited cleerely againft law,

Lib. 3.

TI TLE. Hete title is taken in the largeft fenfe: including rightalifo.

Selt. §10.
ET ¥ hoe ad remt fervice AND if a mah hath a rent fer= t

ou rent charge, ou com- vice or rent charge, or com-.
mon de pafture, &c. per tiel mon of pafture, &c. by {uch a re-
releafe de touts manners de leale of all manner of demands
demaunds fait al tenaunts de la made to the tenants of the land ]
terre dont le ferwvice ou le vent out of which the fervice or the rent
eff tffuant, ou en t que le com- 1s ifluing, or in which the com-
mon eff, le fervice, le rent, et mon 1is; the fervice, the rent, and
le common, eft ale ¢t extiné?, Sc. the common, is taken away and

extinét, &ec.

el S L Lo = e tmm

S el
g,
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This uponthat which hath been {aid, needeth no further explication. :
:

Se&r 5 I I o t

' |

j TE M, S bome ALSO, 1f a man re- QETARRELS, Dué- 40.E. 3. 47. b, Ed. Altham’;

ff’fé_’/ﬁ a un ayter leafeth to ano- rela; a querendo. This c2lc, ubifupra. g5 H. 8.
properly concerneth perfon- Dier. 57-

ok

touts manners de guar- ther all manner of

rels, ou fouts contro-
verfies ou debates en-
ter eux, Sc. quere,
a quel rmatter et a
quel effect  tiels pa-
rols  foy  extendont,

quarrels, or all con-
troverfies or debates
betweene them, &c.
gure, to what matter
and to whateffe& {uch
words fhall extend

all altions, or mixt, at thc
higheft; for the plaintife in
them 1s called guerens, and
in moft of the writs 1t 1s

9. E. 4. 44.

faid, qucriture  And yet if (9. Rep. 52.)

a man releafe all guereles (a
man’s deed being taken moit
{trongly againft himfelf) it
15 as beneficiall as all adtions ;
for by it all aétions, reall and

- re—

&e, themfelves, &e.

perfonall, are relecafed. And
by the releafe of all quar- 45 y ¢4,

rels, all caufes of aétiors are telcafed thereby, albeit no aétion be then depending for the fame.

Qﬁmr rels.  Controverfics and debates are [fynonima, and of onc fignification. Lit/s Lib. 8. fol. 153. Altham's cafe.
nomen omnem aldionem fignificat, five in rem, five in perfonam fit. If a man relcafe omnes 21. H.6.16.a, F. N.B. 23.18.
loguelas, it is as large as omnes altiones ; for omnis adlio off loquela, and 1t cxtendeth as
well to aftions in courts of record, as bafe courts ; for the writ of error faith, in recordo
et proceflu, &5c. bqurla que fuit intery &Ge. And fo the writ of falfc judgement faith, re-
cordart facias anurfam, where the judgcmcnt was givcn in the county court. OJ:mm ea- 50 ‘W-_G- 40.E.3.22. 13. R. 2,
atiores feeme to be large words ; for exaflio derivatur ab exigendo, and exigere fignifieth to Avowric 8g.

enquire or demand,
Sect. g12.

ITEM, ‘/i 60!?!6’ Pt’?" ALSO, 1f a man by RELESSA al 05-—- (Dyer. 307.a. Cro. Car, 426.)
_ Jon fait foit ob- his deede bee ligor  touts ac-

lzge a un auter en bound to anotherina frons, &c. The reafon
of

b+ que—quelle terre, Lo and M. and Rol. |
o - Rt et e #

But if he charges a fpecific part of bis pr'rij‘auahy with the payment of a fpecific debt or legney, it is a matter of doubt how far the
purchafor of thar fpecific part isanfiverable, In the cafe of Bell vi Humble, 2 Vern. 444. the malterof the volls decreed, thata montgngee

of u term of years from an exceutor (which term of years was {pecifically bequeathed ) was not antiverable for the mifapplication of

his purchafe-money.—"This deeree was reverfud in thehoufe of lords in 1703-4. Two cafes in Peere Williams, Ewer v. Corbett, and
Bunting v, Stonard, vol, 2. p. 148, & 150, coincide with the malter of the rolls againft the houfe of fords, And fee Gilbert’s Reports, 113

It lhnuLl, however, be obierved, that the principle on which the courts have founded their opinion, that the purchafor or mortgagee
of any part of the teftacor's affets I"puc:iﬁcu}ly bequenthed is not anfwerable for the mifapplication of his purchafe or moregage motey,
is, thut the whole of the perfonal cftate being bound to pay the debts of the teftator, that fpecific pavt (though fpecifically charged) is
liable with the reft: it has therefore been huhl, thiat the purchafor muft sof hnve notice that there arce no debts, or that the debts are paid,
Yet it feems clear from Vaver v, Corbett, that though by fuch notice of there being no debts, orof the debts being puid, he makes himfelf ,
nufiverable for hia purchide or mortgage money; yet he is not bound, previoufly, to enguire and fatisfy himielf, that there ave debis Iz
unpuid, or that the parts of the nflets not {pecificully bequemthed are fufficient to pay the debts and legacies.  24%y, With refpect Jre. 2 W) B
to the dewife of a real eflute for the pavment of debts ¢ 1t muit firt be obferved, on the authoriey of the eales of Cutler and Coxcter, $70,5" 4 o ,_;;,,,/,, ﬁr%'
2.Vern. 3oz, French and Chichefier, 2. Vern, 68, and 2, Vez, ggo, that if o perfon charpes both his real and perfonal eftates with the pny-—_:/ . p b s Srs”
ment of his debts, the perfonnd eltate muft be Grit applied ; mu?rhur it is therefove immaterial, whether the teftator charges the perfonal ":, ' Y :#':f-/fu-
clturein the firftinflance, or not,—Naw, ifa perfon devifes to truftees to fell for the payment of his debts, all the booles agree (fee particu- “ VI8 £ 1o
[nrly the calee nbova cited of Eiliowe v. Merryman, Spalding and Shalmer, 1, Vern, 3or, Culpepper vo Aflon, 2. Chan, Cales 115,221, /28 5w
1 Ver, g3 and 2 15, Coterell v, Homplon, 3. Vern, 5. Smith v Guyon, Tro, Ca. in Cha. 1 86, ) that if the debts are (pecified or {ches
duled, the purchafor or mortgagee /5 bound to fee tothe application of his money 5 but that if they are vot fpecified, or feheduled, he /s
ﬁm bound tofee ro fuch upplication; it being confidered, that his fpecifying them s un evidence of his intention that the purchafor thoutd

e abliged to {ee to the application y and thathis not {pecifving them is an evidence of the contrnry,  For thinditin€tion ts not to be con-
fidered nw enking itn rife l'rnm any fundamental principle of equity or juitice, thut when the teflator devifes in one manner, the purchafors
ormovtiapess (hould be nnfivernble ; and that if ho devifus in another manner, they thould not he antwernbley but ierely as g ruleot
ﬂﬂﬂﬂl'llhillll : for it is clearly inthe teftator’s power to make the purehafor or mortgugee eitheranfivernble or not anfiverubles Where there
s hot uny pofitive ey, or expreflion, to denote his intention one wary o the other, recourfe mutt be had to implication; and when there
1t no contrary implication, the comrts confider the modes of the devife in this velpedt, towmount to an implication, As to legacies, thay,

from thewr nature, muft be contidored €o Furas fhecilied o fehieduled debta, tht the prrchitor or mortgagee from s devifee of wreal eftuee in |
tiuit

_—
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Lib. 3.

(2. Rl 410, 412.)
11, H. 4. 41. 43-
(. Rep. 37, 38 2. Inft. 308.)

o] Trin. 2. Ja. in Crm. Banco,
inter Middleton & Rinnot.

18. H. 6. 23. b. Pl Com. 277,

a78. in Grelbroke’s cafe per
Wcﬂl}n.

5. Eliz. Dier, 217,

Altham’s cale ubi fupra,

(10. R=p. 51. b. 1. Rep, 112. b.

s, Cro. 222, 571. Sid. 85
Hob. 216.)

9. H. 1o 5o e

(8. Rep. 153)

as5. E.2.8. 17. 1 6. 26.
15. H. 4. Avowric 240.

(Ant. 47.b. Yelv. 67. F. N. B.

131, a. Cro. Jac. 505.)

3~ E. 5,13, b. 47. K. 3. 24.

10. H. 2, Exccution 137.
16. E. 2. ib, 138. 16. E. 3
SCirc fﬂC- 4- F- N'l Bl 26?!

9. E. 3. 7.

. Rep. 18.
€55 MmP. Aé‘ti)nn fur te cafe.
Br. 108. 3. Mar. Dier. 113,
Lib. 4. fol. g4. Slade's cafe.
Li. 5. fo. 81. b. Forde's cafe,
29. H. 6. 28. b. 5. K. 4. 45.
o. H. 4.13. 12, R. 2. Rece-
leafe 2o,
(Sce Mo. 13. Bend. g7. Cro,

Eliz, 8oy. Cro. Car. 341. Cro
El 118. 2. Leo. 107, 2. Cro. s04.
Cin, Ll 776. 4. Rep. 94, Litt,

Rep. 61, 8. C.
o, Saund. 337. 3. Mod. 153.
S. C, Salk. 65.)

— - wilinll-E =Sl

Cap. 8.

of this cafc is, for that the
debt is a thing confifting
meerely in altion; and there-
for&algﬂit no aé&ion lyeth for
the dcbt, becaule it is debitum
in prefenti, quamwis fit fol-
wendum in futuroy yetbecaufe
the right of ation 1s1n him,
the releafe of all aétions 1s a
difcharge of the debr 1t felfe.
[¢] And o may an executor
before probate releafe an ac-
tion ; and yet before probate
he can have no aétion, beeaufe
the right of the atign 15 1n
him, and fo it was adjudged.
And fome fay, that an ordi-
pary may releafe an altion,
and yet he can have none. But
if 2 man by deed doth cove-

Of Reieafése

de
al

certarne.
money, @

fumme
payer

feaft de S, Michacl
prochein

i le obligee devant e

enfuant, *

dit . feqfi releffa al
obligor  touts  ac-
tions, il ferra barre del
dutie a touts fcmps,
et uncore 1/ ne phif-

foit  aver altion al

de releafe

(Y, o .
SecCt. 514,

certaine fumme of
money; to pay at the
fealt of Sarnt Micha-
e/ next enfuing, if the
obligee before the
{fard fealt releafe to
the obhgorall s¢tions;
he " thall be barred
of the duety for ever,
and yet hee could not
have an a&ion at the
time of the releafe
made.

nant to build an houfe or muke an eftate, and before the covenant broken, the covenantee re-
leafeth to him all adtjons, futs, an -{]_11:111'1?15, 'thls doth not difcharge the ¢ovenant it
{elfe, becaufe at the time of the releafe, nibil fuit debitum, there was no debrt or duty, or caufe
of aétion in being. Butin thag cafe a releafe of all covenants 1s a good difchurge of the co-

venant before 1t be broken,

REL EASE  touts

altions.  This re-

leafe {liall not barre the leflor
of his rent, becaufe it was
neither debitum nor folven-
dum at the time of the relcafe
made; for if the land be evaéted
from the leflee before the
yent become due, the rent is
avoyded ; for it is to be paid
out of the profits of the land,
and 1t 15 2 thing not mecrely
in aétion, becaufe it may be
ranted over. But the lcflor
Eefore the day may acquite or
releafe the rent, DButif a
man be bound 1n a bond or
by contract to another to pay
a hundred pounds at five {c-
verall daios, he fhall not have
an altion of debt before the
laft day be paft: and fo note
a diverfity betweene duties

Sect. §r13.
VMES fi bome
lefla  terre a
un auter purtermed un
an, rendant a luy al

feafp de 8. Mizhael

prochein enfuant 40 s.
et puis devant mcfme
le feaff il relefla al
leflee touts alls, uncore
apres mefnie le feaft 1l
avera acl de deot pur
non payment de les
40 s. mient  obflant
le dit releas. Stude
caufam diverfitatis ez-
ter les deux cafes.

BUTiFa man letteth

land to another

for a yeare, to yeeld to

him at the feaft of S.
Mich.nextinfuing4os.
and afterwards before
the fame feaft hee re-
leafeth to the leflee all
acflions, yet after the
{fame feaft hee fhall
have an acion of debt
for the non payment
of the 40 s, notwith-
ftanding the faid re-
leafe. Stude canfamn
drverfitatis betweene
thefe two cafes.

which touch the realty, and the meere perfonalty.  Butif a man be bound in a recognizance
to pay & hundred pound at five feverall dayces, prefently atter the firft day of payimnent he fhatl
have exccution upon the recogmizance for that fumme, and fhall not tarvy till the laft bee
paft, for that 1t 18 1n the nature of feverall judgements.  And fo notea diverfity between a
debt due by recogmizance, and a debt due by Lond or contraét. And fo ir is of a covenant or
promife, atter the firft defaule an action of covenant, or an action upon the cafe doth lie, for

they are {feverall in thelr nature.

promifus.

Laltly, note a diverfity between debts and covenants, or

It u man harth an annuity for terme of yeares, or for life, orin fee, and he before it be

behind doth releafe all actions, this fhall not releafe the annuity, for it is not moercly in
attion, becauleit may by cranted over,

it

—— " -

e added T..
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and AT anel Roh.

Selt.
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truft to fell it forthe payment of debts and legacies, muft fee his money applicd in the difcharge of them, unlefs there is an exprefd
claufe, or fuflicient nn)‘rlwutum from other paits of the will, thae the devitor intended to fiee him from that abligation.—11. A
to the manner in auhich courts of equily bave attempted 1o prevent the mifi biels arifing from the admiffion of trufls, with rofpedd

to the public at large:~'This has been effeled in fome mealure,
competition of claims, where the equity ol the parties is equal,
Lf a perfon has the legnl ceftate or mtereft of the fu

Lquuty, 61,

y its having been hnd down as o general rule, that in any
e who has the law fhall prevail,

jeét mntter fnoconteft, he muft necellarily prevail ae law over

See Francis's Maxims of

Lim whole right is only equitable, and therefore not even noticed by the comts of law,  “Ihis advantage he earries with him, fo far,
cveninto n court of cquity, that if the equitable claims of the parties we of equal foree, equiry will leave him who has the legal
right m lullllmlfuﬂlﬂll of it, nnd not do uny thing to reduce hom to un cquality with the other, who has the cquitnble rigrht lllllg':—"'

ling

Perhaps the

ollowing Hluftration of this very tmportant rule of equity, by an enquiry into the doélrines of courts of cquity vefpe

terins of yenrs, artendant upon the mheritance, will not be unnceeptable to the venderi——At commaon liw, leafes for yeAls Were
nor {uppofed to transfer any property ro the leflee, and were generally of very thort duration ; for, asthey tended to prevent the crown
of its foifeituren, and the lord of the fruits of his tenures, they were confidered with a very jeslous vye.  Befides, the poafictiion of rhe
leflee way confidered au the pofleflion of the frecholdery and if his lenfe wos defeated or difturbed, though be could yecover for
damages, hF had no means to recover the pollellion, Morcover, leades For yenrs were fubjedl to be abfulutely deleated, cither by n
real or ictitioun recovery aguindt the frecholdery but in the veign o Henry IV, or, ot leaft, v that of Hemyv VI the covtg
vefolved, that the leflee fhould not only recover damages, av o recompence for the lofs of the poffeilion, but thould alth iccover
the poffeflion itfelf.  Afterwards the 21 Hen, 8, ¢, 1g0 prote€uod the leflee againdt the eleét of  Giftitious 1ecoveries,  ‘hefe alte-

yationy of the gommon law grave the Tellee for years annterett und fability which he had not before,
l}lll'tlﬂullll'l hefore the demolition of the feudal tenurgs, terins of YeIYs wevre By every ]‘L‘f'|1uﬂ bt |1L'Clllliﬂl'\' rmoliniment, far in-

Still, inthe eye of the law,

cvior to eftates of freehold,  This Rabilicy on theone hawl, und fubordinate ftate of pro wity on the other, made them very proper

and convenient modihicutions ﬂf[u‘upurly, [or fucluiup; money or nny ather chinygus wpon the fee, or for jrivin]{ nopartinl oy ienporny

b

l‘ighl tothe pwﬁtﬂ or benchetal property of the land, in thole cades where the owner wilhed to hiave, not on y the remainder or

reverfion,
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IT EM, ou EFome v01le A I.S O, where a man IL‘ covient — qué

counta del

fuer briefe de droit,
7] covient que il counta
del feifin de luy, ou de
fes anceftors, et auxy
que le feifin fuit en temps
de mefme le 7oy, come
il counta en fon count.
Car ceft un ancient ley
ufe, come appiert per le
report dun plec en le
eire de Nottingbant *,
titulo Droit en Fitz-
herbert,cap. 26.entzel
forme que enfutft. foirr
Barre port
de droit envers Rey-
nold de Affington, et
demaunda certaine te-
nements, c.  ou le
mife eft joyne enle bank,
et orzgincll et le proces
Sfueront demandes  de-
vant fuffices errants,
oules parties viendront,

+ 17
et les T 12 chiva

lers feront lour fere-
ment fans challenge
des partics, d’eftre al-
lowes, tur ced que elec-
tion fuit fait per qf-
fent des parties, ove
les quater cbz?a[e?’:,
et le ferement fuif t1el:

e jeo wverity dirre,
&e. lequel R. de A. ad
plus mere drott a te-
ner les temements que
fobn Barre a’emmy/q
wers luy per fon briefe
de drott, ou obn de

Jon briefe’

will {ue a writ of

2/

right, it behoveth that /fefin de luy ou de

he counteth of the feifin
of him{elfe, or of his an-
ceftors, and alfo that the
feifin was 1in the {fame
king’s time, as he plead-
ethin his plea. For this
1s afi ancient law ufed,
as appeareth by the re-
port of a plea in the eire
of Nottingham, tit. Dioif
mn Fitzheroert, cap. 26 in
this forme following.
Jobn Barre brought his
writ of right againft
Reynold of  Affington,
and demanded certaine
lands, &c. where the
muife is Jjoyned in banke,
andtheoriginalland the
procefle were fent be-
fore the juftices errants,
where the parties came,
and the twelve knights
were {worne without
challenge of the par-
ties, to be allowed, be-
caufe that choife was
made by affent of the
parties, with the foure
kmghts, and the oath
was this : That I fhall
fay the truth, &c, whe-
ther R. of 4. hath more
meere right to hold the
tenements which obz
Barredemandeth againft
him by his writ of
right, or fobn to have

% tiinlo Droit en Fitsherberty cap. 26. not in L. and M, nor Roly;

L. and M. nar Roh.

fes aunceftors.

For
if neyther hee nor any of
his anceftors were feif-
ed of the land, &c. with-
in the time of limitation,
hee cannot maintaine a
writ of right; for the
feifin of hin of whom
the demaundant himfelfe
purchafed the lind; &ec.
avalleth not.

And {o 1t 1s in a writ of
right of advowion.

Auxy que le ez~

Jfin fuit en temps ae

mefine e roy come

1/ counta. Hercby it

appearcth, that not oncly
a feiin (as hath beene
{aid) is requifite, but al-

{o that the feifin be hadin

the time of the fame king,
according to his count.

prﬁ?"f comineth
of the Latine word Re-
portare, a re et porto,

id efly referve, a re ef fe-
r2. And in the common
law, 1t fignifieth a pub-
like relation, or a bring-
ing againe to memor
cafes judicially argucc{
dcbated, refolved, or ad-
judged i any of the
king’s courts of juf-
tice, together with fuch
caufes and rcafons as
were delivered by the
judges of the fame ; and
in this fenfe Litticton
ufeth the word in this
place.

En e ere de

Naz‘z‘zngbam. Eire,
Iter.  And 1t fignifieth
the court of the juftices
in e/re, and  thereupon
they were called juflitiarii
itinerantes, in refpeét that
the juftices rcﬁdin&r it

eft-

4+ ou not in L. and M. nor Roh,

(Ant. ayg, a.)
Jee 2.0/ a-

For the time of Limitation, {ee

the ftatute of 3. H. 8. cap. 2.
‘vidﬂ S'CEL 1 }'D-

(8. Rep. 65. Hob. 240.)
F.N.B. 0. 2. 2. L., 4o 270
Littl. 112, a.

(4. Inft, 184.)

I 12 pot in

e

reverfion, but the adlual frechold. c |
wotions ol mortgages, if the mortgage debe s

according to our 1
to, and hecomes the property

to the mortgagee ol s princiy
Thug if an efla
i interelt, before or upon a ceitain day, the condition is not confidered ar law as complied with, unlels the
before that very day; if it is not paid then, the eftate belonys atlaw to the moitgagee, for the remainder of the term.
allows the mortgagon to redee at, by paving the principal, interet and cofls, after that time, this fubfe-
the mortgrapee the equitable right to the eftate, does notattedl the legal continuance of the term. Inthis
Ly mowhich a mortgage 1w contidered only as an accellary of the debr; and puymentatany time,
pe.  Toapply this doélrine to terms of years, Afrer payment of the mortgange debr,
le, 16 in faw i the mortgugee 3 but, in equity, the marggagor is entitled to the benefit
when termy of years are created for fecuring the payment of jointures, portions for
purpofe, they do not deterimine (unlefs there is a fpecial prm'i!b) by thu: purl'nrmnncu of the trufts for
m all thefe cnfes, the legal interelt during the continuance of the term, is in the vuftee; but the ownerof — -
guitable nterelt, or rather to all the benehit or ndvantage which can be made of the term during its continu-
Authe courts of commaon Inw had detevmined, that the polletlion of the lellee {or years was the lml]uﬂiun of the owner of the

the martgagec,

fum of money w
maoney is paid on or betore t
And though a comrt of equity
quent payinent, though v gives

refpe@l our liw diflers from the oy
by annulling the debt, extingaifhes the mort
the term of years Tor which the mortgage 18 mi
By mn annlogy to the el of motgages,

ol ir.
childven, or for any other
which they are raifed,  Thus
the fee i entitled to the «

unce,

al, interell wnd colls,

i

ol

Hence we find mortgages for long terms of ycars very frequent in the reign of queen Elizabeth, Now,

not pidd at the time appointed, the eftate mortgaged is ablolueely forfeited
ot, the mortgagee, at law; but courts of cquity permit the mortgagor to redeem, on payment
Still this is merely o' vipht m equity, the legal eftate continuing in

re be demifed for o term of years, with o provifo making the term void on payment of a

frechold, courts o equity determiined, that where the renane for yenrs was but a truftee for the owner of the inherituhce, he thould not

oult Win cefbuy que trufly or

therefore, the term is confohdated w 4 |
cftnte or tnterefl carved out of it by deed, by willy or by

or of any partinl

obftiuct him in doing any aél of ownerthip, or in makmg any affurunces of his eftates  In thefe refpeéis,
ith the inheritance It follows the defcent to the herr, and all the alienations made of the inheritancu,
wél of lnw, Whitchureh vo Whitchureh, 2, P. W, 236,

g. Mad, 124, Gilb. Rep, 168, Villiers and Vil_liuru, :.-_.r\tli- " Huulu.v. Slglup, ) \Nilf: j19. ‘Sti“,}hﬂ- the truft or benefit of tho
term in annexed to the inheritanee, yet the legal intercit of the teym remaing ditindd and foparate from it at law, and the whole benefie
and advantage to be mide of the tevin arifes Trom this feparation.  Iorif ewo perfons, or more, have elnims uEm} the inheritance un-
der different titles, o tenn of yenln uttuimlunt‘u]mn it 19 (il Ilu tlllll'llﬂ Il‘ul’{l it, that 1t ﬂllf one of l!’u’:ll‘l O lil‘lnu an ill]l_al;nlnuln of
it, then (unlefs he s wiieéled by uny of the cireumftances which equity eonfiders av fmudulent) he will be entitled, both ut Inw and
in equity, to the cftate fan the whnlu contimance of tl}u term, 1o the utter cxg:luﬂmn ot all the nthu!' elaimants.  This, if the tein 1w
of lorye duration, abtolutely deprives wl the other clninmnts of evary klhtl‘ of Lenefit in the lund, buprgﬁmg_,‘t‘hmcl'mu. A, purchautuy
an eftate, which, previous to ho puichale, had been fold, mortganed, laaled, and charged with every Kind of incumbrance wo which

7 L "

M



Lib. 3.

[P] Mirrnr Cap. 2, fg&. 3_ and
fett. 15.and ca. 4, le ofthce des
Juttices in Efre,  Glanv. k. g
cap. 11. Lt. 8. cap, primo. Britt.
fol. 1. b. 7, 8. &e¢, Brafl. lib. 3,
fo. 115, &c. Flew, 1. 1. ca. 15
&c. 4. E. 3. 32. 6. E. 3. 35.
23. E. 3. 21. 15. H. 7. 5.
Vide Sctl. 442. 233, 234.

/,‘ f- ;,{‘J Ly /?
At S 30

3. E. 3. tit. Drolt. F, 26.

¥ gre—jeny Tooand M. and Roh,
| vons——hame L. and M. and Roh,

Cap. 8.

Weftminfter wele called

ju itiariz ﬂﬁrfen!ﬁ, and

were much like 1n this
refpeét to the juftices
of afife at this day, al-
though for authority and
manner of proceeding
(whereof you fhall reade
[#] In the ancient au-
thors of the law) farre
different.  And a3z the
power of the juftices of
affifes by many adts
of parliament and other
commithions  incrcafed,
fo thefe juftices 1tne-
rant by little and litele
vanifhed away., And it
s certaine, that the
authority of juftices of
affifes itincrant through
the whole realme, and
the inftitution of jui-
tices of peace 1n every
county  bemg  duely
performed, are the moit
excellent  meanes  for
the ]‘:n'cfurvuti{:rn of the
king’s peace, and quict
of the realme, of any
other in the Chnftian
world.

De Nottingbam.
This thould bee North-

ampton, according to the
origrinall.

This report whereof
Littleton  here maketh
mention, you fhall finde
an abftra¢t of iting. £. 3.
fince Littleton’s tume,
put in print by Fitzbrr-
bert when he was fer-
jant in 11. H. 8. and 1s
not in the Reports or
bookes at large. And
yet here 1t appeareth,
that they be of great au-
thority, and vouched by
Littleron himf{clfe for the
proofc of a mainc point
in law., And hereby it
alfo appeiarethh how ne-
cefliary 1t 1s to reade re-
cords and pleas repovted
or recorded, though they
were never printed.  For
thofcund the Like records
arc weritatis e wernflatis

veff Iyids
Tit. droit in
Fitzherbert, 26. i

$4 briefe—droity L.and M, and Roh.

Y,

T oen=—~{ey Looand M. and Roh,
& Yohn not m L., and M. nor Robh, Al

Of Releafes.

aver enx, ficome il de-
maund, et pur rien dir -
ra que Il verrtty * ne
dirra, ficome mwy ayde
Dyeu, &c. fans dmre a
lour efcient. Bt tiel fo-
rement ferra fait cn at-
taimnt, et en battaile, et
T en ley gager, car eux
mittont chefcun  chofe
a fine.  Mes fobn
Barre counta del feifin
d'un Rafe fon ancefler
en temps le roy Henry,

et Reynolde fur le mife

Joyne tendift demy mark

pur le temps, &Sc. B

Jurceo Herle, juflice, dir

al grand ajfife, apres

ceo  que is fueront
charges fur le mere
droiz,  Vous  gentes,

Reynold  donaft  demny
marke al roy pur le
temps, T al entent que

S § wous troves que

[ auncefter

| Fobn ne

Juit pas ferfie en le temps

que le demaundant ad
count, ** @ous 1en-

SG&- 5 1‘4.3

them,as hee demandecth,
and for nothing to let to
fay the truth, fo helpe
mee God, &c. without
{aying to their know-
ledge. And the like oath
fhall bee made in an at-
taint, and in battaile, and
in wager of law, for
thefe doz bring every
thingtoanend. But Yohn
Barrecountedof the fci-
{in of one Ralfe his an-
ceftorin the timeof king
Henry, and Reynold upon
the mife joyned tendred
halfe a marke for the
time, &c. And hereupon
Herle, juftice, faid to the
grand affifeafterthat they
@ggfllarged upon the
meere right, You good

men, Reynold gave halfe

e

a marke to the king for
the time, to the intent
that if you find that the
anceftor of fobn was not
feifed 1n the time that
thedemandanthath plea.

ded, you fhall enquire

quires plus avant del nofurtherupontheright;

drott; ot pur ces vous
nous dires, lequel I'aun-
cefter fobn, Rafe ter
nofine, fuit feifre en
temps e roy Henry,
come il ad count, ou
non. Bt fi vous troves
que 1 me fuit ferfie en
cel temps, wous nen-
quires uent pluis; cf
vouUs  troves  que
1/ fuit feifie, donques
enquires cufler del
bricfe. Bt pus e

and forthis,you fhal tell
us, whether the anceftor
of Fobn (Ralfe by name}
werefeifedinking Henries
time, as he hath pleaded,
or not. And if you find
that he was not {eifed in
this time, you fhall en-
quire no more ; and if
you find that he was {ci-
{ed, then you f{hall en-
quire further ofthe writ.
And after the grand af-
fifc came in with therr

Voadenteni=—=ct eeo ferty L, and M. oand Roh. and in MSS,
vous—home, L. and M, and Roh. and Mb5,

-——r

-

real property is fubjeét; in this cafe 4. and the other purchafors, and all the incumbrancers, have equal claims upon the effate. This
s the meaning of the expreflion, that theiv cquity is equals But if there s a tevm of yens (ubfifting in the efate, which was created
prior to wny :mf'tl‘_lu purchafes, mortgages, orother mcumbritnces, and 4, procuyes an nifignnwm of itn truft for himifelt, this Liven ham
the legal inteveft in the !mulu during the continuunce of the term, ablolurely ditcharged fromy and unaflefled by, uny of the puid hades,
mortghges, and other incumbrances, fublequent to the ereation of the term, but prior to his purchafe,  This is the meaning of the
expredlion in nﬂ:ignrr{cnm n_F termn, that they wre to proteél the purchator from all mefne incumbrances,  But it is to be obleived,
thut 4. to be entitled in equity to the benefit of the term, mult have sl the following requilites : hemuft be « purchufor for a valuable
conftderntion ; his p.urchnf'u mul\_ inall refpeéts be a fair purchafe, and free from cvery kind of fraud 3 and acthe time of his }nuclmih
hc‘mul't Iu_wu no notice ulf the \lru.n- conveyiance, mortgage, chavge, ov other incumbrinee 1t is to be oblerved, that mortyapees, an-
nuitants, 1u{|gmcnt creditorsy leflecs, and all other incumbrancess, nre purchadory in this fenfe, to the amount of their feveal chipes,
interelts, or rights,  any purﬁm'uf thjq -:I‘uf'criptinn, unaftefled by notice or frand, takes o defe@ive conveyance or aflipnment of the
rt:'t:, or of iwny eftate E.Ill"s'ul[ out of it, defedtive cither h}' reafon ufﬁﬂm' |n'inr conveyance, or of {omce prim' cllnrgu $1) incumln'uncu; and
i e nlfu. tnkes nn nlhgnmuqt of a term to ntruflee for himitelf, or 1o Mmielf, where he tikes the conveyauce of the inheritance o hiy
truﬂuui; m {fnc!\ of lhl{ﬁ.! cnles, Iu.-. 8 entitled to the full benefie of the term that iy, he wmay ule the legal eftate of the tern to de-
fond h‘m puﬂulhpﬂ r.lunpu the continutance of the term, or, if he has loft the polletiion, to recaver it at common law, in preforence 1o
wll clatmants prior to his purchafe, but fubfequent to histerme Al this was laid down and sxplained by lord Hardwicke, in the cate
of Willoughby und Willoughby in Cha. T'rin. 30. Geo, 2. ty¢6. Upon the fame principles was decided the cate of Stanhope v, el
VUI‘IW}’;‘ l"ffﬂlt-' lord Northington, in chancery, July 29, 1764, The cufe there was, that Henty Sayer, beinge feifed in foe of connan
cflutes fubjedt 1o un outftanding terift of venrs, in Righy wnd Bvre, by indenture of lenfe and veleade, Dearing date the gth and gih
dayw of June 1933, c::anyud them to Indy Dyfirt and her heirs, for fecwing the pryment of yoool, and interetl, and covenanted o
Frudtucu tllullluudiﬂ ruipu&nyg the terms of yenrs,  Afterwands Rigby and Eyre mfiggned the tevm to Cunningham and Clayton in tuit
or Snyer, 'j“'-' heirs s il"li:"l] poand then Sayer, by indenture dited the rgth duy of Deco vy g2, conveyed the huse eflates to s, Nath
(undu‘r whadm lord Verney elaimed) by way of mortgage, for fecusmgr to her j000l, and mterelt, with o declniaion thar Cunningham
mid (..I:Eylun ilmuldl(mm! poffelTed of the teom in truft for her, and t'hu deuds vefpedling i were delivered to hery sad neither the ner
the truftees had noticu of the murt;;.‘lFu 1o Iluly IJylhtr. Lut(y D)’ﬁu't hl'nllj;hl imn t:iugllnunt . Jord \'urnu}' tlvl't:mlml, aed it up the

mrn},'wnjl {l {luulnlfjltlr:l\ of th truftof it in £ vOur of ma. Nafh, under whom he clatined. Upon this lady Dyfine hroupht her bt
oquity., ‘Thequettion was, which thanld be prefenied

lacky Dy e, who bad the G declaritian of the nuft ol the term, ov Joyd
Vaoineyy.



lel 3&

grmmd affife reviendroit
ove lour werdiél, et d:-
font, que Rafe * ne fuit
pas [eifie en temps le roy

H. per que fuit agard

que Reynold  tiendroit
les  tenéments wvers luy
demandes, a luy et Jes
beires quites de Fobn
Barre et fes beires a
remnant. Et fobn en
Je miercie, B¢, Ef Je
caufe pur que jeo  aye
monfire icy a toy, mon
fits, ceft plee, eft, pur
prover le muatter pre-
cedent que eft dit en briefe
de droit, &c. car il fern-

ble per ceft plee, que fi

Reinold w'avait pas ten-
due demy marke pur en-
quirer del  temps, .
dongques le graund affife
duiffoit eftre chargetant-
folement del mere droit,
et nemy del  poffeffron,
&e. 4 Et tffint que touts
Joits en briefe de droit,

S le poffeffon dont e

demandant counta foit
en temps le roy, come
il avoit counte, dongues
le charge del grande af-
fife ferra tantfolement

fur le mere droit, coment

que le poffeffion fuit en-

counter le ley, come 1l

eft dit adevant en coff

Mapter, &Se.

Of Releafes.

verdi&, and faid, that
Ralfe was not {eifed in
the time of king Henry,
whereby it was awar-
ded that Reynold thould
hold the tenements de-
manded againft him; o
him and his heires quite
of Fobn Barre and his
heires to the remnant.
And fobhninmercy,&cc.
And the reafon why I
have thewed to thee,
my fon, this plea, is, to
prove the matter prece-
dent which 1s faid ina
writ of right; for it {ee-
meth by this plea, that
if Reynold had not ten-
dred the halfe marke to
enquire of the time, &c.
then the grand aflife
ought to be charged
onely to enquire of the
meere right, and not of
the pofieflion, &c. And
fo alwayes in a writ of
right, if the pofieflion
wherof the demandant
counteth bee 1n the
king’s time, as hee hath
pleaded, thenthecharge
of the grand affife thall
be only upon the meere
right, although that the
pofleflion were againft
the law, as it 1s faid
before in this chapter,
&C.

Sect. ¢14.

of a new addition, and
therefore thourh it be
truc, yet not to bee al-
lowed.

Bt le original et
le proces fuera de-
mande devant juf-
LICES Inerants. For
it 15 to Dbe underftood,
that all pleas either in
the realty or perfonalty
that were begunne and
not determined before
juttices 1n eire, were
adjourned by them into

the court of common
pleas.

Les 12 chiva-
lers freront lour fe-
rement fauns chal-
lenge, &c. pur ceo
gue le eleclion fuit

Sait per affent des

parties ove les 4

chivalers.

Here are foure things
to be obferved.

Firﬁ; that omnis cox-
Senfus tollit ervorem, and
againit his owne confent
hic cannot challenge the
twelve,

Secondly; that the
foure knights ele@ors
of the grand aflife arc
not to be challenged, for
that in law they bec
judges to that purpofe,
and judges or juftices

And that 1s the reafon
that noblemen, that in
cafe of high treafon arc
to pafle upon a peere
of the realme, cannot be
challenged, becaufe they
are judges of the faét,
and the Magna Charta
fateh, per judicium parium
Suorum,

Thirdly, that the
twelve before any affent

may be challenged before the foure knights electors, but after affent or return of the pannell
before the juftices, there fhadl be no challenge to the pannell nor to the polles:
Fourthly, if there be not foure knights for electors in that county, the next to them in

that county fhall be taken ; ne curia regis deficeret in juflitice exbibenda.

Sauns dire a lour cfcient.

And here it appeareth, that where the judgement is

finall, there the oath of the grand aflife or jury is abfolute, and not to their knowledge, as

% ne not in L. and M. nor Roh.

here

294

4. E. 3. 31, Peverel’s cafe,
Mirro:,
G lanvil,
Bratlon,
Iiritton,
.oty

ubi fupra.

30. ¥, 4. uit. challenge 172,
21..[1.: de 77 39 .E. 3- i.
44- £. 3.6, 11 H. 6. 13.
(Cro. ElL. 664.}

4. E. 3. 13

t—;};wr{i & S iy
5 7.
PR

Magna Cltarta cdp. 24,

39- E. 3. 2., 7’- H- 4- ﬁﬂ-

7. H. 4. 20,

+ et not in L. and M. nor Roh,

e -.-—-

———

kb —

Verney, who had the Tullfurant declaration of the tiuft, but had the cuftody of
ration of tyuft in fivour of an incumbrancer, was tintamount to an aftual affign

— -

.

T b gy W F

of the deed.~-Lord Northington held, chat a decla~ -«
ment, unlefd a fubfequent incumbrancer, dona - o .

Jide, and without notice, procured an afignment 5 and that the cuftody of t_h_f: deeds refpelling the tenn, with u declaration of the rruft
of it in favour of a fecond incumbrancer, was equionlent to an aflual afhgnment; and therefort geve hum an advantage over the

firft incumbrancer, which equity would not take fram him:

Such being the rdvantages to be derived from terms of yeary, it is an

vbjedl of great confequence to afcertain, when it is {afe for the purchafor tu_lu;wu them in the truftee in whom he finds them, and
when it is neceflary or prudentinl to require them to be afligned to a truftee of his own,—But it is more eafy to fay whure it is unfhfe,
than to fuy where it i {afe, for him to be fatisfied without fuch an aflignment of it.—1 /4, Jt may be laid down, as n general rule, thae
whenever o teiin has been rinfed for fecuring the payment of mnnu{:, as the aflignment of it by the truftee tor the perfon intitled to re-

ceive, to i trwfbee fov the perlon obliged to pay, the money, 1s the

¢ft poflible evidence of the payment of themonsy, it may be reafon-

nbly required ag fuch,—addv, In culenterm of years has boen afigned to attend the inhoritancs, if, upon a-purchafs (takinp itin the

above

A fans® bcmp
cannot bee challenged. .z . .2 2, g’/,‘;.,ﬁ,_,,ﬁ.gé.g_



Lib. 3. Cap. 8.  Of Releafes. Sect. 514,

here in the writ of right, in the attaint, and in wager of law, for the judgement in cvery
of thefe three 1s finall. |

Vide Scét. 193 Le mg'/é fﬁ JOYné. Rfifeis a word of art appropriated only to a writ of right, fo
| called becaufe both parties have put themfelves upon the meere right to be tryed by grand uf-
Regiftrum. fife or by battaiie : fo as that which in all other actions 1s called an 1flue, 1n a writ of right

Ia that cafe 1s called a mife. And in this fenfc Liteleton taheth 1€ here. But in a writ of richt
. . v . * e N . . - oy
| if a collaterall point is to be tryed, there it 15 called an 1ffue § and is derived of this word
33. H.-8, ca. 13. 3. E. 6. ¢ca. 36. (4 ffimn), becaufe the whole caufe is put upon this point. It 1s alfo tuken for expences, us
' mifse & cuflagia. And fometime it fignifieth a cuftorhary grant to the king, or lords marchers
of Walcs by their tenanrs at their firft comimning to their lands. '

10. E. 3. 20. 3t. E. 3. droit 11+ Tender di marke al r 0Y. Mafter Lambard faith, that mancnfa € marca Saxonicy

- f S L7 13'1_1:;“3[; g;mlllf;i: Mancup. 7. Mearc Nummus 30 walens denarios.  And this mearc, now called a marke, being

Egbarfm v;::3t?t; Manc;fa.P an old Sazon word, is the caufe that England moft commonty rechoned by markes, Liba
Saxonic? 1s o pundy, & pondo, which is called {o unil thisday. Selidus, gui apud noscff pars Libre
wiccfima, denarios per id temporis continchat quingune. nunc dwodecim ; and feilling 1s a2 Saxon
word, and with us ufed to this day. Pennyc, Saxonice pennig, Latiné denarius; but the value
of thefe have not been alwayes one.

F N.B.3gt.c. 3. 1. E. 3 In a writ of right of advowion brought by the king, the tenant fhall not tender the A

droit 15. 6. E. 3.1b1d. 24 marke, becaufe nullum tempus occurrit regi 5 and therctore the king fhall alledge, that hee or
his progenitor wus feifed, without fhewing any time,

Mirror, ca.1. & 17. ca.3.de  Hgy gffaint.  Auindla is a writ that lyeth where a falfe verdi¢t in court of record

ﬁftai“t' Cad. . E',‘. 1. B &. fl}. . - . . - . . =
2 T upon un iffue joyned by the parties is given. And of ancient writers itis cilled b eve de

288, 280. &c. 2g2. Brit. fol. 24:1. g . : ' 5, . : . ” :
245, 240. &c. Flet. li. 5. ca, 21, conuidlione ; and 1s derived of the pul'tls.:lp[c trndltusy, or attinélus, for that 1f the petty jury

& 34. Fortelcuc ca, o6. be attainted of a falfe oath, they are ftained with perjury, and become nfimous for ever ; for
the judgementat the common law in the attaint nnporteth eight great anc gricvous punith-
(3. Iuft. 363. 222.) ments. 1. Quod amittat liberam legem imperpetunm, that 1s, he {hall be fointamous as he fhail

never be reccived to be a witnefle, or of any jury. 2. Quod foris faciaut omuia bona & caiila
Sua. 3. Duod terree et tencmenta in manus domini regis capianture 4. Zwoa uxores & literi
cxtra domus fuas ejicerentur. 5. 2uid domus fuce profventar, 0. Luod arbores fuce extirpentrr,
7. Quod prara fua arenture  Et 8. Quod corpora fua carcert sancipeniur. S50 odious is perjury
1n this cafe in the eye of the common law, and the feverity of this pumifhment is tothis end,
ut poena ad paucos, metus ad omnes perventat for there 1s n.j/b- icordia puntens, and there 1s ¢ru-
drlitas parcens. And feeing all tryals of reall, perfonall, an mixt actions depend upon the oath
of 12 men, prudent antiquity inflited a {trange and {evere pumifhment upon tnem, if they
were attainted of perjury.
But fince Lirdeton wrote, a fatute hath beene made 1n mitigation of the feverity of the
common law, in cafe when the petite jury is attainted, and therefore 1t 1s tuken by equity,
For where the ftatutc faith, that the party grieved {hall have an attaint againft the puriy
which fhall have judgement upon the verdict, yet an attaint fhall be mamntained apon that
ral 23 H. 8. ca 3. 3. Eliz. {tatute againft the exccutors of the party. Et fic de fimilibus. [] But iee the ftatute and
Dvyer. 201. 7. E. 6. ibidem 81. authorities quoted in the margent. Only I thought guod to obferve three things.
3. Mar. ibidem 129. % Eliz.ibi=  Firfl, that no attaint can be maintained upon this ftatute but betsveen pirty and party.
dem 235. 24. H. 8. Br. Auant. Secondly, that no conufance can be granted upon any attaint, becaufe all attaints are to

Jde . ib. 127. 20. H. 7. 5. . . . .
22 }j gla;e ib. 127+ 20 &+ 7- 8 {6 tyken either before the king in his bench, or before the juftices of the comimon place, and
F. N. B. 107. D. in no other courts, &c.

Mirror ca. 1, §. 3. ca. 3. §. ca. 5. ‘Thirdly, confider what pleas may bee pleaded in anattaint by force of thisact, and what not,

F'_I.SQBUI;“?;?,lll(?]ﬂs:l"«'i]l:lll.ibti.i Ezn batt 622/6’, Duellum, monomachia, and it fignificth in the common law a tryall by
cap. 3, 4,5 Lib. 8. ca. g. Lib. 4. fingle fight, by battaile or combate, monomachia (1. [4] And in the writ of night neither the
ca. 1. Brit. fo. 40. 42543 81« tenant or demandant fhall fight for themfelves, but finde a champion to fight for them : be-
175- 190. Fleta hib. 1. ca. 32. & cqufe if cither the demandant or tenant fhould be flaine, no judgement could be given for
1[2"]‘ EEC?P- ‘33-17 E. 1. 10.H. 6. the lands or tenements in queition. But 1n an appeale the defendant fhall fight for him-
¥ 4 1"31:1'44'. 3.' 33 k. 4. 20, fclfe, and fo fhall the plaintife alfo ; for there if the defendant be flaine, the plaintife hath
20, E. 3. 12. 13 H. 4. 4. Stan. the efieét of his fuite, that is, the death of the defendant; the order and folemnity whoreof
174 178. 17. Eli. Dyer. 9. E.4. you may reade in our ancient and latter bookes.  And this the law did ftitute when the
g5 1. H.6.6. g H. 6. 55 tepant failed of his witnefles, or cevidences, or other proofes ; and the prefumption of law is,

Vid, bl g, fo. 32, h. & 33. b, . . » . ‘ ' i
Murror ca, 4. del office des jul- that God will give victory to him that hath nght.

tices, &c. | Lc’y gapcirs  Padiare lrgem 5 and thereis allo facere ligem, by makine of his law. That
:;L'”;‘I- li. 1. cap. 9o Bbe B o b fuke an oath (for example) that hee oweth not the debt demanded of him upon a
v = fimple contract, nor any penny thereot.  And it iscalled wager of law, becaufe of ancient
time

¥ e not In L, and M. nor Roh. 4 Ft, not in L. and M, nor Roh,

(1) Upon this fubjed, fec 3. Black. ch. 22, fedd. 5. and 6. and the notes to the 1t vol. of Dr. Robertfon’s Hiftory of Charles
e Vih.—The reader will alfo find fome curious and intereiting pavticulars upon this head, in Pere le Druny Iraite de quelques

pravigues fuperfliticnfes quiont feduit le peuple, ef embaraffe les fyavants,

- m e — - i A 4w — —— o w = =P - +- -— er—w T e -y — o —a ———
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above extenfive fenfe) a/l the deeds (as well originala ns counterparts) by which the term was created orafligned, are delivered to the
purchafor, and he is {atisfied, that the tuflee in whom it is then faid to be velled, has made no priov afligmment of it; it is difheult to
fuy whnt poflible ufecan be made of the term againft him, or what good end can be anfwered by requiring an atlignment of ittoatrullee
of his own, unlefs it be to fatisfy the requifitions of thole to whom he may afterwards have occafion to mortgape or fell the cftate.—
3dly, But if any of the deeds relpedling the term are not delivered to the purchafor, or if hie is not fatisfied of the trufted’s not having
previoufly alfigned it; it feems prudent to require an aftual aflignment of it to a truftee for himue=lew general rules, befides thede,
can be laid down upan this [ubjedt.—And thefe mufl from their nature he fubjeé to an endlefs variety of modifications,  In all
cales of thin defeription, it is infinitely better to err by an excefs of care, than to teult any thing to hazied,  “Therve in no doubt but
the precautions ufed for the fecurity of purchafors appear fometimes to be exeeflive, and Gitistadloty reafons cannot always be given
for 1equiring fome of them s yet the more a perfon’s experence increafey, the more he finds the reaton and real utility of then ; and
the more he will be convineed that very few of the precautions sequired by the general practice of the profellion are without thesy
ule, or can be fifely difpenied with,
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fime he put in furcty to make his law at fich a day ; anditis called making of hislaw, be- Lib. 1n. cap. 5. Braét.li. .
caufe the law doth give fuch a {peciall benefit to the defendant to barre the plaintife for ever traft. 2. ca. 37. & Ii. 5. fol. 4104
in that cafe. [r] But he ought to bring with him cleven perfons of his neighbours that will Pricon fol. 56, Fleta ib. 2.
avow upon their oath, that in their confciences he faith truth, fo as he himifclfe muft bce E?]‘?gaia Cart 8. Brad
fworne Jde ﬁdfﬁrﬂfq and the eleven de credulitate. \ Lib. 5. N fr;?. q.I;.Ca.FE}cEH ll'illzl ﬂ::
And wager of law lieth not when there 13 a {pecialty, or deed to charge the defendant; ca. 63. Diverfities des Courts.
but when it groweth by word, {o as he may pay or fatisfic the party in fecret; whereof the 33 H. 6. 8.
defendant having no teftimony of witnetles may wage his law, and thereby the plain- (4- Rep. Slade’s cale g3-)
tife is perpetually barred, as Littleton here faith ; for the law prefumeth that no man will for-
{weare himfelfe for any worldly thing ; but mens confciences doe grow {o large ({pecially in
this cale pafling with impunity) as they choofe rather to bring an ation upon the cafe up-
on his promife, wherein (becaufe it 18 trefpaffe fur le cufe) hee cannot wage his law, than an -
action of debt. -
A man outlawed or attainted in an attaint, or upon an Inditement of confpiracy; or of 54 H, ¢;
. . . . . H. 6: 32.
perjury, or otherwife, whereby he become infamous, fhall not wage his law. ':
A man under the age of 21 yeares fhall not wage his law ; but a t¢me covert; togetherwith 11, H. 6. 40. 15, E. 4. 5. I

her hufband, fhall wage her law. (Cro. Eliz.161.)
When the {fuite is for the king, or for his benefit, as in a guo minuns; the defendant fhall 32. H.6.25. 8. H. 5. Ley 66.

not wage his law. 35- H. 8. Ley. Br. 102.
y If an infant be plaintife, the defcndant fhall not wage his law. An alien fhall wage 6. E. 3. 65. b, 21. H. 6. 4
is [aw in that language he can fpeake,
In no cafe where a contempt, trefpaffe, deceit, or injury 18 fuppofed in the defendant,
he fhall wage his law, becaufc thelaw will not truft him with an oath todifcharge hunfelte 44.E. 3. 32, 18. E. 3. 4.
in thofe cafes ; only in fome cafts. in dett, detinue, accompt, the defendant is allowed by 24 E. 3. 39.
law to wage his law. (4 Rep. 95. b.)
In an aétion of account againft a recciver; upon d reecipt of money by the hand of ano- 5. E. 4.16. 10. E. 4. 5
ther perfon for account render (unlefle it be by the hands of his wife, or of his commoign€) (3. Cro. v90. g1
the defendant fhall not wage his law, becaufe the receiptis the ground of the attion, which 9 919-)
lyeth not in privity betweene the plaintife and detendant, but in the notice of a third per-
fon, and fuch a receipt is traverfable. [4] Butin an ation of debt upon an arbitrament; [4] 33. H. 6. 24. 13. H. 7. 3. ¢
or in an a&tion of detinue by the bailement of another’s hand, the defendant fhall wage his 22. 1L 6. 41, 1. H.6. 1, h? .
law, becaufe the deber and the dstinet is the ground of thofe altions, and the contract 8 H.6.11. 18 H. 8. 3.

or bailement, though it be by another hand, 1s but the conveyance, and not traverfable; In g ;:l 3 ff’ Ll ﬁ g 51
Y . . * . 3”.

an action of account againft a bailife of a mannor, the defendant cannot wage his law, ,, E-JS- Ley 63. 30. E, 3. 1
becaufe it foundeth in the realty. In an action of debt which concerns the realty, as tor g. E. 4. 1. P 3 19
debt for a rent upon a leafe for yeares, or an achon of detinue for detaining anindenturc of @ 44 H. 8, Ley Gaver. Br. g~
L , ) .. l“ ] hl {I. f '-h . ) d » y agt‘r. g 9!1
leafe for yeares, the defendant fhall not wage his law, much lelle tor charters or dcedes
which concerne inheritance.
In an action of debt for a fine or amerciament in a leete, the defendant flall not wage to.1.6.7. 1.H. 4, gs.

his law, becaufe the leete is a court of record ; but in an action of debt for an amercia- 6. Ehiz. Bendloes.
ment in a court baron the defendant fhall wage his law, for that it 1s no court of

record.

In debt upon an account, before auditors, the defendant fhall not wage his law, and 4. H. 5. 3. 8. H.6. 3 ;.
this by conitruction of the ftatute of #. 2. cap. 11. which giveth them great authority, and 22.H.6. 35. 38.H.6.6.
fuith, coram awditoribus, and therefore of an account before one auditor the law lyeth. So
£ tho lord before auditors be found in furplufage, in an altion of debt brought by the ac-
comptant, the lord fhall not wage his law by conftruction alfo upon this ftatute, as an -
cident rifing upon the account. |

In an aétion of debt by a gaoler againft the prifoner for his viCtuals, the defendant fhall 28. H. 6. 4. 19. H. 6. 20,
not wage his law, for he “cannot refufe the prifoner, and ought not to {uffer him to die for 22+ H.6.13. 39. H. 6. 18.
default of {uftenance ; otherwife it is for tabling of a man at large.

In an action of debt brought bg an attorney for his fecs, the defendant fhall not wage his
law, becaufe beis compellable to be his attorney. /s And fo if a fervant be retained according
to the {tatute of labourers in an action of debrt fof his falary, his mafter fhall not wage his g8 H. 6. 22. gg. H. 6. 18,

law, becaufe he was compellable to ferve; otherwife it is, if he be not retained according to

the ftatute, (+r

Wherefocver a man 1s char
for no man fhall wage his law of

for that the houfe never dyeth,

In debt upon a penalty given by ftatute, the defendant fhall not wage his law. 10,11 7. 18.

"There is another kinde of wager of law in a reall altion, of non fummons, but thercot Lite-
ton Tpeaketh not.

Lt ﬁl?" ceo Herle jl{ﬂfft’ dit, &, Hecreby it appearcth, that it is the office

14. H. 6. 62. 38. H. 6. 6.

21. H. 6.4.

ged as cxecutor or admintftrator, he fhall not wace his law, 5. H. 6. 38. 1. H, 7. 5.
another man’s deed, but in cafe of a fucceffor of an abbot, 13- H. 7. -

of
[ L L L] L J
(1) Otheravifr of a counfrllor at law, for he ramiot bring any aftion s for he is not compellabls to be counfellor, and A:r{ﬁ: i o et
honorarium, ot a debl, Ammianus, live 3.—~Lord Note. M55, S iy S I (s g eI eew A STy Lar ¥ S "5:" S A al J e,
J 1

fun&ions of the bar were divided between, 1. The Patrons, or Orators : II. The Advocates, who artended &2 o 27?1

. . . ! 7’ -
aw, which arofe in the cnufe : TIT. The Procurators ¢ And, IV, the anﬁmturs.w-ﬁ’:’f?. //"4'«’/- ’.}*"*f y
n “':; ';P'H*' B ST

(2) At Rome the

+6 inform or inftru€t the patrons upon the points of | :
The two lafl nearly refembled the Attornies of our courts. Befides thefe, were the Juris-confultiy who gave their opinions anc ndvice /14~ g |
sl 0808 PN

upon matters of Jnw, Till the time of Auguflus every perfon had this liberty 3 but he coniined it to fome particular individuals s L 4
fele@led by him, and made a regulation, tharin futare no one fhould enjoy that privilege bur under the authority of the prince, X frns P25,
‘The opinions of the Furis-confulti, cialled the Rr_-/;:m{ﬁ: P_rn:/m.r:'um! were qf great weight 3 and o cuuhduruhlc‘ part of the Romian law
ss founded wpon them, See Gravina e Ortwe et Proprefle Juris Gruths, lib. 1. fc€l, 42, 43, 4¢. In the Summury of the Roman
Law, taken fl:'nm Dr, Taylor's Elements of the C*wlll Law, papge 26, it 14 ohlerved, that the Rrﬁ:uf{fn f’rudm{um ftem to nmount
to whut we cnll Precedents, or Reports hat it 18 common to them both to be the determinations of lawyers to explain
law : but that there is this diffcrence between them, that our precedents owe their authority to their being the judgment of

the court; but the Refponfu Prudentim, though admitted as lnw, were nfnl_l‘ing more than the private opinions of lawyers, Sce
with the notes of Gothofred, It is fuppofed, that, i the curly days

Cod. lil, 1. tit. 17, and the Cod. Theo. lib, 1. tit, 4 L | |
of the Roman Empire, the praclice of the luw was merely honorary; but it foon became an objet of gain,  The Cincian lnw,

which was pafled ubout the dme of the fecond Punic war, was intended to revive the primitive cuftom of honorary advocation,
But it was fo often evaded, that the emperor Clnudius thought it more advilible to moderate, than to attmupt to deflray entively, the

fularics or emoluments of advocates, I accordingly inhibited them from taking a larger fee thin ten (citerees, about ol 144, pd.

Euglih,  The ndvocates, however, thought it an indignity, Qint their fees fhould be eonfidered as wapes, wnd therelore dignined

them by the hanourable title of prefents, or eatuities j butas they might demand, and even Rt ation for their fees, this
ditinftion was merely nominl.,  See Gnthnfln:d el thlrff:-, and Doflor Bever's Hittory of the Civil Law, page 444. I Tonypland
the fres of counfel me honorary, in the (i€ accepration of the word,  Thus in Moor v. Rew, Cha, Rep. 18, 0 counfellor brought u
bill for fees due to him {rom the defendant, Slicitor. . The defendant demurred 3 the demmrer was allowed, wd the il -
miffed,  Bir Joln Divies thus cxpreffes himfe { upon this {ubjeél, in his preface 10 I“I'H Reports, pag, 22, 23. “olie fiev 1o coune
““ fellors are not in nalure of wages, o pay, or thiit which we call fidduary, or bire, :wlnrh are duties certam, aned grow due by con-
““1af, for lnbour ui fervice, b qolid {3 grioen him i /mﬁrmrnmrm. not merees 3 heiny i ulf‘l which \ves Lononr s well 1o the taker
““ nntheiver @ nor i ot cettnin or contrafted ¢ fom no price, or vate, cim be fet upon coundel, which i invaluable and ineftimable,

“ fo aw it is more or lefy, sreondmgg 1o e crevnfinncer, namely, the nbility of the chent, the woithinets of the Lulll't'l;lr”lll, the

n M weighu -
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of the judges to inftrué the grand affife or jury in points of law ; for as the grand affile or
other jurors are triers of the matters of fa&, ad queflionem falli nox refpondent judices, {0 ad

queflioney juris non re/pondent Juratores. And accordingly the judge in this cafe direled the
grund*afl'iﬁ:, viz. if they found that, &c.

Glanw. li. 12, cap. 1, &c. Per que il czgfzrd. lHere are two things to be obferved. Furft, the form of a
Brafton li. 5 fo. 328, jiidgement fndll. Secondly, that a judgement finall 1 to bee viven in this particular cafe,
For the forme of the finall judgement for the tenant ts here c_xpref{_'cd, that the tenant {hall
hold the ténements demanded againft him, to him and his heirs quite of the demandant and
Lib. 5. fol. 85. Pearin'scafe.  his heires for ever, .nd the demandant in the mercy. 2wod tenens tencat terram tlam fibi et

beeredibus [uis 1n pace verfus peten‘ent, ot heeredes fnos in perpetudin.
For thé fecond point, feeing the mifers joyned upon the meer right, albeit the verdit of the

! . d . 2 6. d‘ d re . . . v e
fc‘ﬂ,{dﬁ,.g"}f'z ﬁ.d;mﬁfé. grand aflife be given upon another point, yet judgement finall fhall be given. Andfoitis if

1o, H. 6.8. ezo.H. 6.38.b.  the tenunt after the mife joyned muke default, or confefle the aé_"ci{}n, orif the demanduant be
21.H. 6.34 b. 26.H.8.8.b. ponfuite; and yetin none of thefe cafes they of the grand afhie gave cheir verdict apon the
) h'{ﬂl'- Dv- 98- LI- 5# {ﬂi Bsi lnCC]_'C right- .

3 ' .d - F. i -B. « 1he J1 . ; "
Penria's cale. F- B 5.8 0035 ome eft svantdit. Vid. Set. 478.
—___—_-__—_’—'_—_—d“——i'

CHAP. 9. Of Confirmation.  Sett. 513,

ERE firft our author FAI‘TJE confirmati- A DEEDE of cona

{hewes what a conhr- : .
mation 3s : on eft communement firmation 1S com-

Cmﬁrmaffgn, Confir- 7 tiel forme, ou a ti- monly 1n this forme,
natio commeth of the verbe e/ efl’ﬂ « Noverint ortothiseffe&: Know

# Lit. pag. fequen. % confirmare, quod e:ﬂ ﬁrma_ruﬂ ' . x
’ facere; and therefore itis faid, univerfl, &c, me A. all men, Ge, that I A.

‘that confirmatio omnes [up- de B. ratiﬁcﬁﬁ"e, ap- QfB- bave ?‘[ng'ﬁt’(l’, ap-

Braft. 1i. =, fol. 32. b. & g3, 59.
Brit. 235-

Bfﬂan lii 2, ,53- . « Ngo
plet ;{q,‘eé?us.-hf f'“ id quod ac- Probﬁﬁ'c et confir- prolvgd, and contirmed
ram cﬂ ab tnetroy noN walit, A C d D
A confirmation 1s a convey- mafle . C‘ . to C. of D. the {?ﬂdfé'
ance ?f unb eﬂ::ltc-:_c?rbll‘lglht in {tatum & Poﬁemg_ and P‘?ﬂ'?imﬂ which T
e effe,whereby a vordable citate . - :
LD e e "‘i{ + {5 made fure and unavoida- ner'n, quos habg.-(_):’ c_lc’ 1)&2’{)(2’, ?f: and i one
Lr E L ,'dﬂ_ftfio 3 bl{', or whcrcb)i-'_ Epurticulai' & 1n uno meﬁuaglo, mgﬂuage, &Se. quith the
ARV ISV of P e cdb eftate 15 encrealea, . . :
ha . fo T A confirmation doth not &ec. .Cl.lm Pertmeutl dcspﬂf'f(.’?ldﬂcm‘ 2 F-
- firengthen a voude cftate. busin F. &c. e

Bra&. li. 2. fol. 27. f%, Confirmatio ¢ff nulle ubi do-

E‘iul:t %ﬂ 31?.:-1‘33&:::; cd?:'?/ﬂ num pracedens oft inwalidum, $9' wbi donatio nulla omnine nec walebit confirmatio : for a confir-
(3. Rep. 64. b.) ‘ mation may make a voidable or defeaftble eftfuc. gaﬂd:, but it cannot worke upon an eftate
. E. o Confirm.24. 32-E. 3. 9. that 1s voide in law. Nou walet confirmiutio nift ille ‘qu: coufirmat fit in poffeffione reiy wel juris
unile fiori debet confirmatioy {5 eodem modo nif ille cui confirmatio fit, fitr in pnﬁﬁane. And ano-
ther faith, [¢] Confirmare ¢ff id quod prius infirmum [uit firmare. [t donationum alia incepta,
5 defedtiva, 8 poff tempus confirmatay confirmutio enim onnem fupplet defictum, poterit enim ¢ffe
in pendenti donec per vatibabitionens bicredis ctim ail @tatem pervencerit robovetur, (1)

R al ﬁ C(_Zﬂt’ + Ratificare ¢ff vatum facere, and 18 iquipollent 'to confirmare, which, as hath
14. AT 3. been fuid, is firmum face: e.
‘ an: ¢ q
A p [J?'aédfﬂﬁ’ cometh of ad and probo, which is to make perfect and good.

Goﬁzﬁrm{z"‘ ?.  Tcre it is tobe obferved, that there bee ‘two kindes of confirinutions

viz. confirmations exprefie or in deed, whereot [ éirdeton hath here put thefe three cxnmplcs:

Li. g. Yo. 142. Beamond’s cufe. and confirmations implied, or in law, whereof Lr’ff!e{m: hereafter fpeaketh in this chapeer.
Flet) It 3. cap. 14, Duiwlibet confirmatioy aut ¢fl perficiens, creferns, nr:r_:lmummn; and of all thefe Liételeron putteth
examples in this chapter, And hereof Fleta fuithy carta antem de confirmatione eff illa gner

alterius fablum confolidut (S confirmat, &' nibil novi attribuity quandogque tamen confirmat &

adifir. (2)

[¢] Fleta lib. 3. cap- 14 & lib. 3.
cap. 3

Seét.

(l) A bﬂuﬁrﬂ:fqﬂ'mr e an :Ipprnhnﬂnn nf, or atlent to, un citate alrendy créated ) h)’ which the confirmor ﬂrungrhuns and givug Vil~
lidity to it, as far as iris m his poser. le has this operation only, with refpedl to eltutes wardudie ar defeafible 3 but 1 hus no
operation upon cftntes which are ablolutelv vorfd. Such words may be ufed na confiimation as may encreafe or enlarge the eftue
hut that, as lord chicf baron Gilbert oblerves, is by the force of thofe wordy, and, Ari@ly {peaking, is foreign to the confirmntion,

Gith. Ten. 75, e :
(1) Sceg. Rep. 142, where fur Fdward Coke brings examples of thele different operntions of a confirmation.
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¢t wv}ghtinnfu of the eattfe, and the cuftom of the country, Tt is a pift of fueh a nuture, that the nble client may not negleét topive it
‘" \t'lrhﬂht ingrmiru:lu, for it it buta grutmt}', ) I:Ikin;_‘; of thank flll“'l..'rhi Vet the u-urrhy r‘rHH{ﬁ:ﬂﬂr hity not domand £t wwithont rlnf.rrt‘r

' oo ' I " I .
“oqurong to his reputation, nccm*de to that maval vule, multa honefla aceipi poffient que tamen pete non poffiat.” In IMnce the

Roman law refpedting the fees of advocares formerly prevailed.  Many inflanees are fonnd in their low hooks, of advocates bring-
by ntions tor ther f,t-.'UH, and recoveringg upon them : but this has long tallen into Hifitfe, In the conteft, in 1775, beeween Vi, Linguet
and the Order of Advoeates, one of the charges ngaingt him was, that he had written to the duke &' Ajgruillon, to demnnd his ftuﬁ :
rand threatened him with an aélion for them 3 und that his demands upon the duke had heen referred to nrbitration,. Bee Jenrnal Hiflo-
vigue'du Retabliffement de la Magblhy ature, tom 2.p, 190, Ordopnanees have been made at differenttimes enjoining the-advoeates ro
fubleribe, at the foor of their pleadingy, a receipt Yor their fees 3 but the advocates never would ohey them,  The teading ardoitnanes
upon this head i that of le‘}'h.‘ In 160y, the parlinment of Paris gruve my arvet, enforcing the vblervance ¢ thae sidonnanees This
pve the ndvocntes (v much ollence, that throe lmm_lrugl of them renounced thci!' profeflion upon ir, with the ufual fornmalitics. “I"his
put i entire {11111 to the proceedings of the Courty of juflice  The matter wi afrerwirds fettled 3 and'the ordminance of Blois, in this
refpeél, and thelublequent srdonnances enforcing it, are now confidered ns virtually repeated, Sce Loylely, Dinlogue des Avocatsy and
Menagii Juris Givilis dmanitatesy capeads




Lib. 3,

F T en aftun  ca
un feait de confir-

mation eft bone et a-
vatlable,” lou en tiel
cafe un fait de re-
leafe n'eft paffe bone
ne avatlable. Sicome
jeo leffa terre a un
home pur terme de [a
vie, lequel lefla mefme
la terre a un auter pur
terme de x[. ans, per

Jorce de quel il eff en
polfeffon s fi jeo per
monfait confirmeleftate
del temant a terme
dans, et puis le te=
nant a terme de vie mo-
ruft durant le terme
des * ans, jeo ne

pzez} enter en la
terre durant le dit
rerme.

Sect. 516.

AND in fome cafea
deede of confir-
mation is goeod and a-
vailable, where in the
{fame cafe a deede of
releafe is not good
nor availeable. As if
Ilet land to a man for
terme of his life, who
letteth the fame to
another for terme of
forty yeares, by force
of which he ts in pof-
feflion; if I by my
deed confirme the
eftate of the tenant
for yeares, and after
the tenant for life
diethduringthe terme
of yeares, I cannot en-
ter into the land du-
ring the faid terme.

Of Confirmation, Sect. 516, 317.

J ATTLETON in thischap-

ter putteth eight divers
fities betweene a confirmation
and a reieafe; (1) and there-
of for ituftration here hee
putteth two cafes 1n  thas
and the next Seélion, which
upon that which hath beenc
fard 1n the precedent chap-
ters, 13 fufficiently explain.
ed. Onely in both thefe
cales this 15 to bee obferved,

that where 2 confirmation

{hall enlarge an eftate, there

privity is required, as well

as 1 the cafe of the releafe,
as by many examples which
Littleton puts in this chapter
appeareth, And note, here
1s the firft cafe wherein a re-
leafe and a confirmation doc
differ ¢

Leflee for life made a leafe
for thirty yearcs, and after
the leflfor and leflee far life
made a leafe for lixty yeares
to another, which leale for
fixty yeares the leflor did
firft confirme, and after the
leflor confirmed the leafe
tor thirty yeares, and after
tenant for life dyed within

the thirty yeares ; and it was

290

49- E. 3. 3%.

(¢ Roll. Abr. 482.).

9 K. 6. 21, tit. releafe 44,

[Cfﬂ. Cﬂr- 284*

1. Roll. Abr. 483. 500. Mo, 67,
Bycret18. b. Hob. 165,

Polt. 310, a.}

adjudaed [4], that the leafc for thirty yeares was determined by the death of leflee for hife, [4] Tnter Unwel & Lodge,temp.
and that the leflee for fixty yeares might enter; for that albeit the leafe for fixty yeares Reg. Eliz,
was the latter 1n tune, yet was it of greater force in law, for that the leffor. who had power (Heb. 7.)
to confirme which of them he would, did firit confirme the {econd leafe.
In this chapter is alfo to be obferved eight cafes, wherein a releafe and a confirmation

have the like operation in law.

Sett. 17,

[/NCORE [ jeo per mon fat YET if I by my deed of releafe

de releafe avoy releas al tenant
a terme dans en la vie le tenant
a terme de vie, cel releale ferra
voyd, pur ceo que adonques ne fuit
afcun privity perenter f moy et le
tenanta termed ans: car releafe n'cff
avarlable al tenant a terme d ans,
privitie

luy et celuy que releafaft.

mes lou eft un

j)t:'?‘(.’ nLLYy

had releafed to the tenant for
-years in the lifetime of the tenant
for life, this releafe thall be voide,
for that then there was not any
privity between meand the tenant
for years: for a releafeisnot avail-
able to the tenant for yeares, but
where there 1s a privity betweene
him and him that releafeth. (2)

This belongeth to the firlt divegfity between aveleafe and a confirmation.

* 1. added L. M. and Robh.

(1) He alfo mentions eight inftunces in which they agree,
(2) For in this cafe, if the leflor releafed to the letlee Tor vears, without ufing any further words, the operatian of the releafe

would be to enlarge the cltate of the leifee by giving lim an cflate of Hechold for his life,

Now to

1 mey et le tenant a terme d ansy—{uy et moy, Lo M. and Roh,

muke releates operate m this

manner, it s necellary, not only that the relenfee, at the time the releafe ts made, fhould be in the aflual pofleilion of, or have n

vefted intereft 1n, the lands intended to be releafed, but that there thould bue g privity between him and the relenfor,

In the cxle

mentioned by Littleton, there s no privity between the donor and the leflee of the donee for life, A yeleafe therefore from the
‘ But a conhirmation by the donor is good, and pives a fiability and permanency to the eftate of
the leflee durning the whale wrm, which sould otherwife deteumine by the deceate of the donees  Ante 292000 273, b

donor to the lglfee would be voud,
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- Lib. 5. - Cap.g. = Of Confirmation.  Sed. 518, 519,

Sect. 518.
ER E is the fe- 3 , | - ‘ o
cond diverfitie be- E N mﬁ.’ﬁ]ze le '772373 IN Phﬁ fame n‘fanner 1t
oveene a releafe and  7er eff, fi jeo foy s, if I be diffeifed, and
a confirmation, Butaf - gyfesfie. ot e differfor the diffeifor make a

the . difleifor make a . )
leale for yeares to be- Jf@it un leafe a un auter leafe to another for term

gin at Michaelmafle, pyr terme dans, fi jeo of yeares, if I releafe to

. d 1 1 - ‘ . . .
‘ e the dﬂ;{i‘: e 7elefla al termory ceo ¢ff the termor, this is void:
7. 10. by Read, is voide, becaufe he woyde: mes fi jea confir- but if I confirme the e-

H.
¥ E‘ E. 4. 35-— L] . ¥ -
. 2;;1: f;tll_ltd ii‘é"’iﬁm”{ﬁ ma* [leflate le termor, f{tate of the termor, this
’ ceo eff bone ct effefual,  1s good and effeuall,

him, whereupon a con-
- 7 Iirmation may enure.

o Se¢t. g19.

JT E M, fijeo foy diffetfie, et. A LSO, ifIbediffeifed,and I con-
j¢0  confirma “L'eflate [z dif= firme the eftate of the difiei-
fetfory il ad bome et droiturel for, hee hath a good and rightfull
effate-en fee fimple, coment que en eftate in fee fimple, albeit in the
le fait.de confirmation nul men- deede of confirmation no men-
tion eft fait de fes betres, pur ceo tion be made of his heires, becaufe
que i avoit fee fimple al temps hee had fee fimple at the time of
de confirmation. Car enn tze/ the confirmation. For in fuch cafe
cafe /i le diffeifee confirma leftate if the diffeifee confirme the ftate
le diffeifor, a aver ef tener aluy of the difleifor, to have and to
et a fes beires de forr corps en- hold to him and his heires of his
gendres, ou a aver et tener a luy body engendred, or to have and
pur.le terme de ja vie, uncore le to hold to him for term of his life,
diffeifor ad fee fimple, et ¢ft fesfie yet the difleifor hath a fee fimple,
ern_fon demefine come de fee, pur ceo and is {eifed in his demefne as of
que griant fon ¢ftate fuit confirme, fee, becaufe when his eflate was
donque il avoit fee fimple, et t1¢/ confirmed, hee had then a fee fim-
Jait me poit changer fon eftate, ple, and fuch deed cannot change

Jans entry v fait_fur luy, Oc. his eltate, without entry made up-
on him, &c.

(5. Rep. 81.]

ER E s the firft cafe wheren the releafe and confirmation doth agpree, viz. a con-

firmation to a difleifor in taile, or for any particular eftate, 15 of the like force us a

19. . 6. 22, 6. E. ‘releafe to a diffeifor, durmg fuch eftate, which in both cafes is good for ever. 1In
Confirm, 4. the fame manner 1t1s, 1t the duffeifor make a ¢ife 10 tnle, and the difleifee confirme the eftate
of the donee for the hie of the donee, this conlirmation enures to the whole eftate taile; for a

confirmation can make no {raction of any cftate, to extend but to purt of the eltate oncly. Kt

Jre de ccetersse (1)

Sect.

4 I'p_*ﬂam e lermor, --._ﬁ:m fﬁﬂfr', L. and M. and Roh. di fnf! not in I., and M. nor Roh,

1) It is to be obferved, that a difleifor acquires by the diffeifin a tnrtimw_ftu fuple, notwithflanding ot the time he makes
the diflcifin he caims @ lels cfatey it being a rule, that a diffcifor cannot quahity tus own wiong,



F N mefme le man-

ner eft, f fon
eftate foit confirme pur
terme de un jour, ou
pur terme dun beure,

il ad bon eflate en

fee fimple, pur ceo que
* fon eflate en fee
fimple fuits un foits
confirme. Quia confir-
mare idem eft, quod
firmum facere, &c.

Of. Confirmation. Seét. 520, ¥21.

Selt. 520.

IN the fame manner

1t is, 1f his eftate bee
confirmed for terme
of a day, or for terme
of an houre, hee hath
a good eftate in fee

H ER K 1s the fecond cafe
4 wherma the releafe and
confirmation doc agree. "The
reafon of this is, for that
the diffeilor hath a fee {fim-

ple; and therefore if his

citate be .confirmed but for
an.houre, itis good for cver,
becaufe (fath Litrleton) con-

ﬁmple‘; for this, that Sfirmare idem efty quid firmum

his eftate in fee fimple
was once confirmed.
RQuia confirmare i1dem

eft, quod firmum facere,
&

A

fﬂt‘fl‘:’!. )

Nota, a diverfity betwecne
a bare aflent .without any
right or intereft, and an affent
coupled with a right or inte-

4
5 F -

297

reft; and thereforean attorne- gip, 5. fol. 81. Forde's cafe.

ment canrot be made for a (Ant. 274.a.)
tiine nor upon condition § (Poft. 300. b.}

but if the perfon make a leafe for @ hundred yeares, the patron and the ordinary may con-
firme fifty of the ycares, for they have an intereft, and may charge in time of vacation.
And fo if a difleifor make a leafe for an hundred ‘ycares, the-diffeifec may confirme parcel of
thofe yeares; but then it muft be by apt words, for he muft not confirme the leafe, or demife,
or the eftate of the leflee, for then the addition for parcell of the terme fhould be repupgnant
when the whole was confirmed before, but the confirmation muftbe of the land for part of (1. Roll. Abr. 412)
the terme. So may the confirmation be of part of the land ; as.if it be of forty acres, he may
confirme twenty, &c. So if tenant for life make a leafe for an hundred yeares, the leflor may
coufirme eyther for partof the terme, or for part of the land. But an eltate of free-hoéld can-
not bee confirmed for part of ‘the eftate, for that the eftate is-intire, and not feverall, as

yeares be (1).

JTEM, fi mon diffe:-

for fait un leas a
terme de e, le re-
mainder oufter en fee,
fijeo releas al tenant a

terme de vie, Ceo urera
a celuy en e remarnder.

Mes fijeo confirme [’cf-

tate dele tenant a terme
de vieyuncore apres fon
deceafe jeo puis bien
entery pur ceo que
riens eft confirme for/-
que leflate le tenant
¢ terme de Vie, iffint
que apres  fon  de-
ceafe, jeo puts enter.
Mes guant jeo relefla

Sectt. 5ar.

T ERE 15 the third

A LSO, if my dif-

{feifor .maketh a
leafe for life, the
remainder over in fee,
if T releale to the
tenant for life, this
fhall enure to him
in the remainder.
But if I confirme
the eftate of the te-
nant for tearme of
life, yet after his
deceafe I may well
enter, becaufe no-
thing is confirmed
but the eftate of the
tenant  for life, fo
that after his  de-

Bl [un not in L- :lnl'. M. NoOTr 1:111.

eafe wherein the
releafe and confirmation
differ, for the confir-
mation to the tenandt
for hifc doth not enure
to hun in the remain-

der,

And fo 1t is when. the
feverall eftates be in one
perfon; as if che diffeifor
make a_gift in taile, the
remayiider to the right
heires  cf  tenant .in
taile, i the diffvifee con-
firme the eftate in taile,
1t {hall not cxtend to
the feec fimple. no.more
than if the dificifor had
made. a gift in caile, the
remainder for “life, the
remainder to  the right
hetres of tenant-in wule ;
this extendeth oncly to
tie eflute tailey, and not

o

+ nwl added L., and N, and Roly,

(1) The diftinflions taken l)t:lu by fir Kdw, Colie are, that a confirmation to a tenant of freehaold or inheritance, cannot be i
worded as to have a lels operanon than that of confairnung s whele ettare 3 confeguently, o contunntion to fucly awonant, either of

the lands, or of his eftite i them, for any term or peniod, is a conirmution of his whole fee.
difleifin a tortious fee fimple 3 o confimation therdlore to him, however guabificd, s a conpomanon of has whoie fee,

A diilafor alwavs acquires by the

It 1s othey-

wife in the eafe of o term of yewne A contfiominion may be made of part of the tam only, 1 he teaton of this diflerence is, that

an eltate of frecheld or of inhentance is conhdercd s integral and indivitble,

LR

But as vears are feveral, the rerm which is com-

pofed of them is neceflarily fradtionad and divinble, and may confequenty be confirmed in part only, by ufing proper expreffions for
this pupofe,  If a perfon confiims fie r,ﬂuh' ol the tenant fu years fol pairt of the tarmyg as the word effate henihes all the intereft ar
term of years which the tenant hay, the fublequent words e not confidered as quahificngrons of the Tormer words, but as abfolutely
repugnint to them ;5 und as both cannot fand together, the Jaw prefers the nufly, wiodh ¢ the principal,y to the othery wludh are only,

{econdiny,

™ N

“é' j“l _j:r. ”"-’ ‘i ‘{"f



Eib. 3.~ Cap. 9.

(Ant. 2. 2.)
(Poft. 310. 3. 315. 2. 319. 2.)
(1 Roll. Abr 302.)

(5id. 83 )

(1 Cro. 321.)
(Aﬂl. 184‘!-)

(Ant. 202. 2.)

.Uil]- ‘29- AL, G 3”' i1, 3-
Recov. en value. Br, gn,
13. Eo gooentr, cong. Br. 127,

to the remainder for life,
nor to the remainder 1n
fee. But if the diffeifor
make a leafe for life to
A.and B. and the dif-
{feifec confirme the eftate
of 4, B. fhall take ad-
vantage thereof ; for
the eftute of 4. which
was confirmed was
joynt with B.and In
that cafc the diffeifec
fhall not enter into- the
fand, and develt the
moity of F.

If the diffeifor n-
feotls 4. and B. and the
heltes of B, if the dif-
{eifee confirme the citate
of B. for his life, this

" fhall not or!_ly extend to

his companion, as hath
beene faid, but to his
whole fee fimple, becaufe
to many purpofes hee

had the whole fee fimple,

in him, and the conhr-
mation fhall bee taken
moft ttronz againft him
that made it.

Tenant in tayle dif-
continueth in fcc and
dyeth, the difcontinuee
make a leafe for life, and
granteth the reveriion to
the iffue, he fhall not
have a formedon u-
gainft tenant for life;
for by his formedon he

Of Confirmation. -

tout mon droit al te-
nant a terme de vie, 2o
urera a celuy en le re-
mainder on en le rever-

Sion, pur ceo que tout

mon  droit eff ale per
tiel  releas. Mes on

ceft cas, fi le differfee

confirme Leflate et le t:-

tle celuy en le remain-
der fans afcun confir-
matton fait a tenant «
terme de vie, le diffeifee

ne poz’t enter fur le te=

nant a terme de vie, pur
ceo que lv remamder off
dependant  fur [effate
le tenant a terme de
vie; et fi fon eflate fer-
rotf defeate, le remain-
der [erroit defeate per
Pentrie le diffeifee, et ceo
ne ferra reafon que il
per fon entre defeate-
roit le remainder en-
counter  fon  confirma-
tion, &c.

Sect.~g21.

ceafe I may enter. But
when [ releafe al] my
rigcht to the tenant for
life, this thall enure to
him in the remainderor
inthereverfion, becaufe
all my right is gone by
{uch releafe. Bat in this
cale,if the diffeifee con- -
firme the eftate and title
of him in theremainder -
without any confirma-
tion made to tenant for
life, the diffeifee cannot
enter upon the tenant
for terme of life, for
that the remainder is
depending upon the
{tate for life ; and if his
eftate {hould be defeat-
ed,theremainderthould
be defeated by the entry
of the diffeifee, and it is
no reafon that heby his
entry fhould defeat the
remainder againft his
confirmation, &c.

muft recover eftate of inheritance, and the leflce for life hath not the inheritance, bur the
iffue in taile huntelte hath i,

If feoffce upon condition make a leafe for life, or a gift m taile, and the feoffor releafe the
condition to the feoftce, he fhall not enter upon the leflee or donce, becaufe he cannot re.

gaine his ancient eftate.

If the feoffee upon condition make a leafe tor life, the remainder in fee, if the feoffor re-
leafe the condition to the letlee for life, it thall enure to hun in the remuinder, as well asin
the cafe of the right, orof arent, &c.

If afeme diflfeiforefle muke a feoffment In fee to the ufe of 4. for life, and after to the ufe

of herfelfe in taile, and the remainder to the ufc of B, in fee, and then tuketh hufband the
diffeifee, and he relealeth to 4. all his right, this fhall cnure to B and to his own wite alfo
for by the rule of Littleton it mufl cnure to all in the remainder (1). ’

Butif A.lctteth to B. for life, and B. muaketh aleafc to €, for his life, the remainder to A.
in fec, 4. releafeth to C. all his right, this 1s good to perfect the eftate of €. tor his life, But
when C. dyeth, 4. fhall be 1n ot his old cftute, for his releafe could not enure to hunielfs
to perfect his defeafible remainder, ‘but his ancient right remaineth,  And note, thatin theie
two cafes the fee is devefted and vefted all ar one inftant ; in the fame manner as if tenant
in taile make a leafe for life, at the fame inflint the eftate taile s devested out of the donee
and the reverfion in fee out of the donor, and i new tee vefted tn tenane in taile.  And (o i;'
the hufband make a leafe for life of his wife’s land, he devetteth his owne eftute, that he hath
in her right, and the mheritance of his wite, and at the fame inftant vetted o new reverfion

in fee in himfelfe,

Mes en Ctﬂ c(_z/é ﬁ /e (ﬁﬂez/ﬁ_’ CO?%}‘HIL’ / 'f,_’/fdtf,’ et title cc/zz_y en e

remaynder.

% o not in L., aud M. nor Rol.

Here 13 the third cafe wherein the releale and confirmation doe agree,

for

(1) For theugh i man cannot contralt with his wife, or transfer any intereft to her, yet fhe muK. by conftruétion of law, tale

benelit of a releate made by him to a third perfon, and enuring by way of extinguithment,  Ilaw

. Abr.
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for the confirmation made to him in the remainder thall availe the tenant for life, as much as PL Com. Delamere’s csle.
the relcale fhall. Vid. Sedr. 5ra.

Pur cco que le remainder -‘?/Z di?ﬁf’?fda?.?f, &e. By this fome have gathered, (Mo. g1.)
that 1f a difleifor make a leafe for hife, referving the' réverfion to himfelfe, and the diffcifee
confirmeth the ftatc of the diflcifor, that he may curer upon the letlee, becaufe the eftate of
him in the reverfion ‘depéndeth not upon the fture for life as the remainder ; but all is one,
for by the confirmation made to him in the reverfion, all the right of hun that confirmeth
is goue, as well as when he imaketh it to himin remainder ; and he cannot by his entry avoide
the cftate of the leflee for life, but hee muft avoide the ttate of the leflor, which apainft his Reported by fir John Popharm,
owne confirmation he cannot doe ; and it hath been adiudred, that if a difltifor make a leafe gohiefe juttice. ) }.m.ﬁ-f 9 17
for life, and after levie a fine of the reverfion with prociumations, and the five years pafie, {o zg'!;ﬁ{ fgua;]a.) e fr L/,
as the diffeifee 15 for the reverfion burred, he fhall not enter upon the leflee for life. St ’;‘(‘;G‘*J '}

L Tfi’mm”df?’ﬁ’f”?’d d{’ft’ﬂf- It 15 regularly true, that when the particular (1-Sauu. 149, 150. Ant. 224. 3,
eftate is defeated, that the remainder thereby fhull be allo defeated, but 1t falleth indivers

cafcs.

For where the particular eftate and the remainder depend upon one title, there the defeat- Vid, PL Com.  Colthirl's ca’e.
ing of the particular ctiate is a defeating of the remainder.  But where the particular eftate (Polt- 333-3.b) Py
15 defeahible, and the remainder by good title, there thouch the particular eftute be defeated, 2o L2 7 e df'r~. 21707

the remainder is good.  Asif the leflor difleife 4. leflee for life, and make a leafe to B. for
the lifc of 4. the remainder to €. 1n fee, albeit 4. re-enter, and defeate the eftate for life, yet
the remainder to . being once vefted by good ticle {hall not be avoided ; for it were againit
reafon, that the leflor fhould have the remainder aguine againit his owne livery ; and this is
well warranted by the reafon of Lettleron in this cafe. So it is if a leafe be made to an in-
faut for hte, the remainder 1n fee, the infant at his full age difagree to the eftate for hte, yet
the remaunder 1s good, for that 1t was once vefted by good title ; for in both thefe cafes there

was a particular eftiure at the time of the remainder created.
If a leafe be made to 4. for the life of B. the remainder to C. in fee, A. dyeth before an

occupant entreth, here s a remainder without a particular eftate, and yet the remainder con-

tinucth good. (1)
A rentis granted to the tenant of the land for life, the remainder in fec, thisis a good re- 3- E- 3. Abb. Af.
" (Ph:]. 35+ . Vaugh. 200.

mainder, albeit the particular cftate continued not; for eo inffante that he tooke the particular .
0 _ Cthe renuinder vefted d the £ C o . 1. i o Moore6y. Yelv.g.
eftate, o inflante the remamder velted, and the fufpenfion in judgement of law grew after , pon Ab, s15. 7. H. 4. 6.
the Enl-:mg of the parmcular t:lhi:te. (2) _ _ | 1. Rep. 66. Nov ,;?_)
It 4 man grant a rent to B. for the life of Alice, the remainder to the heires of the body of 7. H. 4. 6. ,
Aiicey thisis 4 good remainder, and yet 1t muft veft upon an inftant. (3) foow i e B

Sect. z22.

JIEM, [ font deux A LSO, if there bee HIS is the fourth

T g ik PO cafe wherein the re-
a’{ﬂ:’g/ar.r, et e two dlffelfOI‘S, and leafc and the confirma-

diffetfee relefla @ un  the diffeifee releafeth tion feeme to differ, being
deeux, il tiendra fon to one of them, hee mude unto one of the diflei

17. E. 3. 48,

fors.

Cg.mpggmbyz bors (f&’ {hall 1 hold his compa— (lontirme ﬁ;_'/éwe

la terre. Mes fi le nion out of the land. [forr cfpate, 8¢ Herchy
diffeifee confirma l'e- But if the diffeifee “ic appearcth, that if the dii-

ﬁ‘ate de /*mz, /Em: confirme the eftate of {feifee cunﬁr:_ng‘ghc cf[tutc of
the one dififcifor in  the

pluss ¥ dire en le fait, the one, without more Juds, to have and to hold

afcuns diont quei/ ne faying in the deede, the lands or tencments, or
? y g l’ - - .
y the richt of the difleifee, to

tiendra /bfz Cﬂfﬂ}”{fg- {fome fﬂy that hee fhall him and his heires, hee thall

wion deoors, mes tien- not hold his compa- hold out the other diffeifor ;

' , ; ' and that appearcth by Lisele-
dra joyntment ove {zgy, nion out, but fhall hold tomy firlt, wbon thef words

PUF ceo que +7’1£‘HJ‘ joyntly with him, for (confirme the flate of one)
wit confirme forfague that nothine was con-~ Without more faying n the
j ﬁ j "/1 ‘ & deed,

8 ldipem— parlancey T, and M, and Roh, T #ul added Loand M. und Roh.

(t) But fuce the ftat, 29, Car, 2. 00 1. 14, Gen. 2, ¢, 20, no fuch vacaney can happen,
() Arentisan incorporeal hereditiment, and fufeeptible of the tame limitations as other hereditaments. ” Flence it may be granted,
or devifed, tor lite, oc o, vloremronders or matations over, But there is this difference berween anneail of lands and an intail of
reat ; thut the renant tn tail of Bodsy wnh the mnediate revertion in fee inthe donorymay, by acommon recovery, bar the intail and
the reverfion 3 wherens the prrantce ol of avenr e nore, without a (ubfequent himitation of it in fee, nmluuus,'hy i1 COMMon yeco-
very, only a bufe fee, determinable wpon his deceafe, and failure of the tiues ol bue if there is o himitation of it in fee, o Jmn

after the lnmitation i tml, the recovery of the tenant moatl gives him the fee fimple. This was refolved in the cafes of Smyth v 2724720 it ‘f:}" '
’ -/-r:/"{ ":,’:*':d__'- e A

Furnuby, Cuorter ¢2, Sid, abe, and 2, Keb, 2a. 62084, Weeks v Pench, Lautw, razg, and Chaplin v, Chaphin, 3 P, Wins 229. Thuh 2 s e
r : ' y . ' . . * 1 ¢ . " ‘I * .r" #
rr:_tfun ot this illerence 15, thiar it would be un]uI't it the convevance of a grrantee ol n rent, {hould Five W Innjgul‘ duration or uxlﬂ-;,” 7 RS A
L

ence to the rent, than it hiad in its oviginal crention. 1t werue, thar the bavring of an eflate tail i land is equally contrary totheinten<v,7 2 /-7 70 ";"
L - . L » L] a ¥ [ L] L] L1 * ’ - -

tion of thegrruntor, Butnaent ditfers materially from Lind,  The old principles of the feudal law looked upon every modihcation of £+ M "/', "',f'"}' L 4
f [ ] I‘{’ L " l‘j

I ' ' TR ' \ e ¥ 1 1 ' . l' ' ML .1 A"y PR - PR . ray . " \ ',,"..!"'fl
Landed properry which wis confidered to be aganft comumon vight, with o very jealows eye. Now, a renc-charge was fuppofed to be T i ,f""

ugatnit common righe, the prantee of the tent-charge being fiebject to no feudnd fervices, and being o burthen upon the tenant who 7 (o e w2
" - . ¥ * . * L : L] ¥ y ' s Y ]
Wik 1o [u:rfurm thie, Upm] this ptlnulplu the law, wn tvery inflance, avoided invang by 1|npht‘ntlun A comnuaton to the rent, be- ,':;,f e s, '1:1 MIPR v

] r|r='

yond the period exprefsly txed forits continnanee, "Thus i actenant in taflof fand die without ifue, his wite is entitled to dower {Or yrop "€ tn

bt We out uf the Tand, notwithitanding the tadure of the ilue 3 bucthe widow o o tenant in tail of rent is not entitled wo hevdowery, 7,07 4700 ' ipa

kv K
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. - —_ - —_— e
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Bo b avent s granted tosoman and his heirs penceally, and he dies saithoue an hew, the rent does not eleheat, Sy, 4 ew s'n i o7 snog, !

aymindt the donor,
bue hukes into the lands Deis upon this prinetple, that when there is not a limitation over in feey o tenont in il obvent acquires, by, L faave. 1 4 /a7,
/:i' 7| ﬁ'f:’ 'Y flﬁl: K

his recovery, no more than o bafe fees Butifthoe 1o lansation in fee, after the particular bmuiaton i tail, e granto has fubtlon- g ,

tally linited the rent i fee 5 and therefore, it is domg hiny no injnitice that the recovery fhould pive the donee, who futfers it, an eflate LA T S Yn vl

i tee imple. "The cate of Chaplin v, Chaplin was, that Ludy Hanby, the grandmother of Porter Chapling, being feifed in fee, cun-"""”.'f/'” "':'f:i, ‘

veyed diverle Tands, w the uife and antent that the trafiees msumed J\u deed, thould receive nnd enjoy n rrm-ch.ii*;;u uf jol, per unn-;:;::;.:/ :-;"?..; .7

tuthem and their hars, with power to diftunn tor i, and o enter and hold the Lind on won<paviment fos forty daye 3 and thon the ases 4 25 ctet it

tent wins declured 1o heto the wie of Porter Chasphin inradl § gcninder to the ufe of the fame poton who had Jm land in fee,  Toas 24 *"",""",;;;""_" /=)

ftued to hnve heen afterwaid < diclofed 1o the coure, Ih;llll‘lult‘;;ul cftite ol the rent in f‘uu W i the trufteess Jhat it s wm'lll'_s' of "”':: "f/f:; :";""' :

the attention of the reader, that it was not neceflary b any new matrer thould be adduced ta difcdote this 1o the court, as it appeat; 257 _,”14_,,; :‘n

ou the Face of the deed @ for o convevance to Acand his hors, to the nie and intent that B and his hegcmay 1eceive a rentout of th ',.j;,;ai;,,n sre »'l*.-‘-’-:.*

citate, pives B che dopalb fee ot the rent; fothat if B e alranwards declared, that B, and s heirs wre to ttand fetfod of the rentto” . ’%"/m';g}_r ﬂ(/;lﬁ.r

ules, the intended o s quee arr Laboo ondy tiatt o equitable etftwes,  J1, theretore, it e intended to it s vent in {ridd fettlement, % s ,(/i s*:"/;ﬁ';'h:‘"

W necelary to doac by way of ot at common las, 1o fome perfon and his heits, to the ufes intended o be nniteds . ThisAae /5 ¢ 7o Ccl S af

gives che grantov the mere fuhin to the wlon, and the wie. dechved upon it will be exeevted by e ftaeee, ’J‘;’F{! e :’(‘;‘l"" Tiw e /'lff.d

(1) Fonmnely ehe dofune of te peceibity thatthe romainder thould reft at the very tttant of thederermnation of the Il'lll'i{:lll'lr",y".;" Cliak frdoe sy,
FOFaforlltn &

L” 1Y 4 /‘tf ﬂ."‘:"” al "] *"‘] LT
Walaf TY 4%
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 boid e ands, & Second: /07 Sfate que fuiz firmed but his eftate
ly, the-reafon of Litdeton in, J gynt, Se. which was joynt, &c.

exprefle words is, for that - L
nothing .was confirmed but his-eftate which '‘was joynt. Thirdly, the next two Setions

make.it plaine where the babendum is added. | |
- Hereby alfo it gppeareth, that a releafe 1s more forcible in law than a confirmation. If the

difleifee-and- a ftrapger diffeife the heire of the diffeifor, and the difféifee confirme the eftate
of his companion, this fhall not extinguifh his right that was {ufpended : fo as if the heire
-or the diflerfor re-enter, the right of the difleifee 15 revived. And {o it is if the granteeof a
rent-charge and an eftranger diffeife the tenant of the land, and the grantee confirme the
eftate of his companion, the tenant of the lund re-enter, the rent is revived ; for the con-
firination extended not to the rent fufpended, otherwife it is of u releafe in both cafes.

Sect. 523.

T pur ceo afcuns ont dit, que A ND for this fome have faid,

Jt deux joyntenants font, ef that if two joyntenants bee,

l'un confirme l'eflate Lauter, que and the one confirme the eftate of

i/ nwad forfjue joint eflate, fi- the other, that he hath buta joynt

) come 1l avort adevant. Mes 5’7/ eftate, as he had before. But if hee
ad tiels parols en le fait de confir- hath fuch words in the deede of
mation, ‘a aver ef tenér a-lny ef confirmation, to have and to hold

a fes beires touts les temements to him and to his heiresall the te-

dont mention eff fait en le-confir- nements whereof mention is made

mation, donques il ad effate fole “in the confirmation, then he hath
en les temements, * &ec. Ef pur af{ole eftate in the tenements, &c.

ceo il eft bone et fure chofe en chef- And therefore it1s a good and fuie

cun confirmation d'aver ceuwx pa- thing in every confirmation to
rolx 5 a aver et tener les tenements, have thefle words; to have and to
e, enfee, ou en jfee taile, ou pur hold the tenements, &c. in fee, or
Zerme de vic, ou pur terme d ans, 1n fee taile, or for terme of life, or

Solongue-ceo que le cas t eff, ou Je for terme of yeares, according as
Mmatter giff. the cafe is or the matter lyeth.

ND this confirrration leaveth'the ftate'as it was, and doth not amount to any feve-
.rance of the joynture, as fome have {aud.

3¢ E. 3. tit. Confirm. pl.1 g Mes s'il ad tiels 'para/.r en /L’jEZZ‘If, e, Thisis plaine and evident enough.

Er pur ceo 1l Q/f bone et ﬁ(?‘é’ 627(:?/6.’, {9¢.  Thisis good counfell, and worthy
‘to be cbferved,

Selt. 524.

EJERE “the diverfity i CAR al entent d’af- F'OR to the intent of

apparent  bétweene o ‘ . : . :
cnnﬁrm:}l.{nn of the cftate CUNS /‘ Home l{%’ fome, 1f a man let--

for life in the land to huve fg ferre a4 un auter teth land to another

?::d‘a?::- hll-ﬂﬂl ﬂ::} f;::i ﬁ,ﬁfh pur terme de wvie, et tor life,and after con-
his heires, this camnot en- pues  confrma  fon firme his eftate which

cftate

Yodoe. notin L, and M. nor Roh, 1 off not 1 L. and M. nor Raob.
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cfate at fanrheft, was extended to the eafe of a poflhumous fon,  In the cale of Reeve v, Long, 1, Salk. 2a~. an eftute was Limited
A. for life, vemainder to s eldett fonin el A died Teaving his wife enzeinee She afteewirds had o fone Tewas adpdged that the fon,
not being £z e ar the time of the derermination of the particular efinte, could not take under the Limitation.  Thiy puddpimnent wa
afterwards aflivmed in the court of king's Leneh ¢ hut it was reverfed in the houte of lords, nrandl the opimion of all the judges, Ta
obviate all doubts vefpefling the law in this cafe, the forate of vo. Wil LI, ¢ 16, was pafivd, by which it way enalled, thit
where any efiate is, by marringey or any other fettferment, feteled in remainder ro childvens with remainder s over, any poflhumaon,
child may take in the fame anner as if bovn inthe futher's life-time. It is fingrulae thar this fatute does not exprefily mentton linn-
tattons or devifes made by willse  "There is a tendition, that, asthe cafe of Reeve v, Liongr arofe upon wwill, the lords confidered the
law to he fertled by thetr dererminarion v rhae cafey and were unwilling to make any exprels menton of himitations or deviles made
i willy, Teft ic thould appenr o eall in queition the authority o propricty of thetr determination.  Belides, in the above tale of
Reeve v Long, the words ofrne afl imay he confhrued, without much vivlence, comprize fettlements of cilates winde by will, as
vellas fettlements of cdates made by deed.




Lib. 3.

Of Confirmation.

eftate queil aden mefine hee hath in the fame

la ferve, a aver et re-

ster fon eftate a luy et
a fes heires, ceft con-
[firmation quant a fes
heires et wvod, car
fes beires ne  powent
aver fon ¢ftate, que
¥ pp jiiz't jb?_‘/r'jme pur
terme de fon vie. Mes
s’ confirma  fon ¢of-

tate per ceux pa-=

rolx, @ aver mefime le
terre a luy et a fes

beires, ceft confirma-
tion fait fee fimple en
ceff cafe a luy en la
terre, pur ceo que*y les
parols a aver et te-
ner,85c. va a le terre,

et nemy al eftare que 1l

ad, .

JTE M, fi jeo lejfa

certaine terre a un
feme fole pur terme de
Ja wvie, lagquel prent
baron, et puis jeo con-

firma [leflate le  ba-

ron et _ja_feme, a aver
et tener I pur terme
de lour deux wvies; en
ceff cafe le baron ne
tient jointment ove fa
Jeme, mes tient  en
drott de fa feme pur
terine de fa vie.  Mes
ceft confirmation ure-
ra a le baron
Voy de remainder pur
terme de fa viey, sl

Jurvequilt  fa  feme.

" 52 notm L. and M. nor Roh,

per

land, to have and to
hold his eftate to him
and to his heires, this
confirmation as to his
heires 1s voide, for his
heires cannot havehis
eftate, which was not
but for terme of his
life. But if he con-
firme bis eftate by
thefe words, to have
the {ame land to him
and to his heires, this
confirmation maketh
a fee fimple in this
cafe to him in the
land, for that the
words to have and to
hold, &c. goeth to the
land, and not to the
eftate  which hee

hath, &c.

Selt g5as.

A LSO, iflletcertain
land to afeme fole
for terme of her life,
who taketh hufband,
and after I confirme
the eftate of the huf-
band and wife, to have
and to hold for terine
of thetr two lives; in
this cale the hufband
doth not hold_joyntly
with his wife, but
holdeth in right of his
wife for term of her
life. But this confir-
matton fhall enure to
the hufband by way of
remainder for terme
of his hife, 1f hee {ur-
viveth his wile,

.l‘ il—'-‘ f;arg"ﬂ""""_}’f'r In Hn’:l 1\"1. :‘tﬂ(' ]{Uhn

Sect. g2, 299

large his eftate, for his citate

being but for iife, that eftate (1. Roll. Abr. 482.)
cannot bee extended to his

hetres.  Butin that cafe if he

confirme the ftate for li'e in
the lund in the premifies of the

deed, and the babendum is

in this fort, to have and to

hold the land to him and his

heires, this fhall enlarge his

eftate, and create in him a fee

fimple.

Wherein 15 ta bee noted,
[e] that the babendum and
the premiffes doe in fubftance
well agree together, and that
the babendum may enlarge
the premiffes, but not abyidg &
the fume, (1)

And fecing that in convey-
ances, lmitations of remain-
ders are ufuall and common
aflurances, it is dangerous

18. E. 3. 40,
(Plo. 158, 4.)

[¢] Vid. Pl Com, in Throgmoz-
ton’s cale, fal. 149, a,
Wrottefleye’s cale, 1g7.

(2. Rep. 23)

’ - <y
," I hond dox e 5 ASF .
k ..ra‘:" L in ¥, ....,-.-‘.-l? rl-‘l-_/,, 2;: A
r

by conceipts or nice diftine-

ons to bring them in qudi-
fion, as have 1o latter tigee
beene artempred.

i/

effate.
cecty 6go,

Vid,

ERE 15 the fourth

cafc wherein the re-
leufe and confirmation doc
agree ; and in this cafe it is to
be obferved, that ¢he baron
hath fuch an eftate in the lund
1n the right of his wife as hee
s capable of 4 confirmation
to enlarge his eftate ; and
theretore if the confirmation
had been made of his eif-
tatc to him alone, to have
and te hold the land ro him
and to his heires, this Lad
been good €9 have conveyed
the fee hmple to him after
the deceafe of his wife: for (Ant. 273, b))
1 in this eafe a releafe be
made to the huband and
his heires, this is fuilicient
to convey  the inheritnee
of the lﬂll\f’l‘ﬂ the hutband.y o)

Vid. Se&. 573.
(Sid. 83. 361.)
(2. Rull. Abr, 825.)

th. L 6, tit. Releale 45.
az. k. 3o tite Relealc. dtathain.

/ \?Ef 4 I'C’ nr ‘ !J .-"/f /~
ment ove fa fome.
two  Cutties,

For
Firtt, becaule
lhl‘:

} hctenre added Looand M, and Roh,

(1) On the operation of an h:ahhumlum in o deed, fecant. a1, 0. Vin, Abr, Grant. 1. K. L., and M,

(2) The nature of the eftate which the huthand nequires by nmarrige in his wife's real propeity, will be explained in a note ta
fol, 32¢ .b. With refpect to his interefl in her chattels real and chofes ittion, wn accurite, nud, fo firas it goes, a malterly explitna-
tion of 1t i given in Bacon’s Aln'idgumcnt! vol, 1. fole 268, 1t is much to be lamented, that the author did not go more fully into the
fubjet, Mr, Viner has colleéled mott ol the cafes refpeéling it with his ufil induftry. — But fince the publication of that ufeful
compilation, feveral cafes have been determined, by x}'hich the Law upon it has been greatly dlluttrated and uxpluiucd, and, In
fomu inftances, altered, 2 pttempt will be made to give o fuccinél view of ity 1A note w fol, 351,

7 O



b 3. Cap.o.  Of Confirmation. -~ Se&.z2€..

(4. Repoog), oo .. . . thew ife hath the whole for her hite. Sccondlyy jri}'ntcn;mtﬁ meuft (us bath been before Gad
A in the chapter of Joyntenanes) come i by one-title. Dat 1n chis cue if the condirmat on
18. I5. 2. ao, had been made to the hufb.md and wife, to have and to hold thie land to them two and to

(1- Reln Rep.o2go. 517. 428 tlyeir heives, they had betn joyntemants of the tee hmplu, and the hufb.,mr.iiuicd in the night

fhf:”:s;: : (8- of his wife f.Jr her hife s fur the hutband and the wm. cannot tahe by moities during che co-

Poil. 340, :1.) -.. ..o« Yoerture
Ifa man letteth land to the hufband and wife, to have and to hold the one meity to the huf-

band for terme of his life, and the other molty to the wife for her life, and the leflor confirme
the eftate of them both in the land, to have and to hold to them and ro their heires ; by this
confirmation as to the'moity of thé hufbund, 1t entreth only to the hutband and his Leir s, for

18. AT. p. 3. 18. E. 3. the wife had nothing 1n that moity ; but as to the mmtv of the w hc, thu e Jm nteniants, as
Confir. 15, 17. k. 3. 68, hisieh bin faid; im the hufband hath iuLh an citate in his wife’s 5 Moy, in her riont, asis -
o8 E. 3 94- g0 Lig. Bleota LUth mation. Butif fuch a leafe for hite be made to two men by feverall me ities, and
8. AllL 20- s the leflor confirme their eftates in the Lind, to have and ro bold to them and to their heires,

they e tenants 1n common-of the 11111L11t mee 3 tor regularly the condirmation fthall enure
according to the quality and narure ot rhe cftate which it doth enlar e and 1nereafi.

’ - | It a leafe for life be made to A, the remainder to B, for life, and tlu.: leflor contrme cthelr
eftutes 1 the land, to have:nd to hold to them and their 11:;,11:_*1, A. taketh une moity to L
and his heires, .md therefors of the one moey he s fetfed for hite, the remainder to A. for life,
and then to hnn and his heires : ot the other morty . 1s frifed for lite, the immediare inhe-
ritance to A, and his hewres; becuufe as to the moity which £, aLr.s, the iamc is executed @ s if

30. 1. 6. 9. the reverfton be granted to tenune for lite, and to o thranger, 1t is exceuted for onc moity, (as

(Ant. 182, b} Liath been fad l:u, tore) und therdtore 1n ths cale llw}f ArC fednes 1 COmMmon.

It lands be given to two men, und to the heires of their two bodics begoteen, and the do-
Nner Lnnhnncth their two eftates in the land, to haveand to hold the Lind to chem two and to
thetr hetrés: 1 this cafe fmm are of uplmun that they fhall be ) joyneenants of the tee fim-
ple, beeaule the donces were jeyntenants tor life, and (idy they) the confirmarion muttenure
.1Lu}1dm'r to the eftate swhich Tl]L"V have Fuﬂt.ﬂ*()n, and that w ds‘]{}yl 3 1‘:L1t utht:rs hold the
contraryv. .For, firft, they fav, that the donees have to {fone }“”PUIH‘ feverall inheritan. es

e xecured, thourh hutwuun the t.‘rm:.:f:b furvivor fhall hold for their lives., - -Secondly, they fayy
that wlu..n the whdle eftate, which comprehendeth feverall mheritance-, is umhrnwc? the
confirmationy muft enure according to the feverall inhericances, wluLh 1s the greater and
moft pcldul.tblu cftute, and chercfore that the donces fhall be tenants 1n cominon of the

Vid. Scit, 5, 73 inherirance n this cafe.
2 - i
Per 'L‘O}’ dt e HZ(?!??(JL’?’ GJC. Here {?va'que!nnn hath been made of this terme
l'mn.nmht without any caufe at -11! becaufe in law 1t is in nature of a remainder.  YFor
11 cate of a finey, when a reverlion C\p{?l tant upun an ¢fbate lor hic i A, 1s granted to 5,
P, _Cnm. Colthiril’s cafe. el . e ,j,ﬁf,ﬂ eertl Jdebet pr_:/f nortent 4. pr n:'/.:ra 3 &5 beeredibus, ,fm.s LN Tneqitly L._‘-‘-_'f:.. and
Doct. & dwd. ca 232 - - . 4 more colourable uxccl}tmn 111Irrht be taken ‘18'””1]: this word remancaat there, than in thc
o . cule of Littleton! ‘

* 40 II 6. tit. Releale 43. .  Ltistrue, thatin ¥ 16. J7. 6. iti1s called a reverfion: in [o] 9. Z. 4. it 1s called a remain-
"o} . kLo 18, ) der; n [p] 6. ££. 3.1t is fuid, that by the contirmation an ettute accrued to the hufbund tor
1] b 1 3- 9 ' terine of his lite. In l7)17. L. 3. the hutband, 111.'111g the wife, fhall have nothing but in abey-
(7] 7. E. 3. 8. b. ance atter the death of hl: wite. But left rh:.lt_ (hould bee prugna verborum, which learned and -

ulﬁ: men ever avolde, all do refolve, that the eftate of the hutband 1s cood, and that it doch
entire by wayv of mc:u‘m arrd inlargement of his cettate. And albeit in tlus cafc of Littleten,
Vi Il;dfztéii Kl fo. 26 b the hufband by the confirmation g__,.uncrh an cftute for Iite in remainder, (as Liztlrton termeth
(:llxt. Ty u) y 14D+ 5-10-70- B+ 3¢y yer if the hufband doth wafte, an aétion of wafte fhull lic againft him and his wite, not-
withftunding the meanc 1c1niundr.-l, becaufe the hutband himfeife committeth the W’dﬁﬂ, and
doth therwrong 3 and therctore thall not excule himfclfe tor his committing of walte, 1n re-
fpeet he himfelfe hath the rem: ainder 3 no more than if a man lefleth to 4. durmﬂ' the lite of 7.
the remuainder to him duun"‘ the 11h: of (. 1t he commutr wafte, an uction nf walte {hall lis
agalndt him, (1) . *

- | dect. §26.

5. F. 3. 17. b, Pl Com. 4:18. L. . HHIS 1s the fifth cafle E S /i 100 e/ BUT 1f I let land to
8. 1. 6. ?.;;: 1;1. f:l'. A. ]3?, wherein  the veleale _M ./ ; ,/
a8, k. g g5 Pl Lom. Dame o0 confirmation doe  a- / a f“'”‘h‘, a feme fole for

Hale’s cale. 5{': AL p.oags.

4. 1. 6. 5 5 H.6.1. gl1L.6, gree: and it is to be ob- _/o terre pur terme terme of yeares, who

o, 0. l ) nfr 1. 7. o 'L tiit hiltt '}' 1 1]‘:1
2 1::- o6 10870 e et for ;u:u':s: ward, @dausy  leguel  prene taketh hufband, andaf-

_ o : | baron

(1) Tt is necd{Tiry to difiinguith Between the eaies mentinned by Tattleton and fivr Edward Cokle, in this and the preceding chh: S
ter, \'.hLIL an efiare for 1 is enls noed toan eftate in feey, by the rodagey or confirmction of the reverfioner, or remainder-man,
and thoft cales where o paorton, lunu {cifed of an cfiate for life, the inheritancee isafterwaids cony cyed or deviled to Bas right heirs,
by @ fublequeant decd, o walll Tt appaars by the e of Moore vo Parler, 10 Lord Ravm, 17, 4. Mead, 3160 Skin, ¢33, and
Fonnereau vi }"UI]HEI'L:I.J, Doug, Bep. 1. voll 479, 1that the cliate of the .,111ui1m 1s not wiltected by the fublequent convevunee or
devife o s vivht hars, 1Mor shoveh it s a ruh. thiat, where the aneeftor by any mifr or convevance takes an eftate of freehold,
aad in the {ame 'rltr, O CONVEY dReY, @n cfture is limited, cither mcdiutely or immediarely, to his heirs in fee, or i tail, rAo
heirs,? in {ueh L.hu, are woids of himitatton of the eftate, and not words of pultlllﬁ 3 vt this ﬂ}‘}}}]]LH onlv to thoie e s
where Lorh the Hmitations are by the tame inttrument. In fume cales, the frechold of thie anceftor has efulted ro him by unplica-
tion ; but ftill the deed trom w hich that lmplmdtum refuted, was tln_ deed in winch the Iimitation to his hetrs was m;lut.ﬂuj {0
that the lmpht_d citate of frechold, and the exprefled efface of inheritance, arofe at the fiune thime, and umh,r the hme du.d
v.luLh brings it within thee generad ruie, But fuppole an oftare 16 inited to 4. for life ; rentunder to firch ufes as B, thall appoint,
and oo nds B, in the Life:w tane ot Jf. appoints the LitatL to #L.’s right heirs§ 1tis difhcule o fay whether, in that caty, the cftuges
will unite or not.  This caft has fometimes occwrred in praflice, but has not vet been the 1uh;uﬂ: of anv judicial determination.
To prove the union of the two eftates, it may be contended, that the deed by which the pover s exceured, mudt be contidered as
a part of the deed by which the power tseeiven; that the afe limited by the exccution of the power daives its effedl, and is fod,
by the {eifin of the 1elealees ov h.nhuu of the dedd contai ungr the pm*u 3 thar the ufes limited 1 the oricinal dt.r'd, to tnLL
et in default of an exccutton of the power, ate fubject to that power;  thot the ules Dimited under, or by vntuc of the power,
precede and ke place of them, in the fame manner as it i the mugnnl deed, not the power, but the uft executed by virtue of
the power, had been tinlerted s and that thoueh the wesvedt ot diderenttimes, vet thev may beconfidarcd as virrually crinted ar the
{fame time.  So that, i fuct, 1t exacily :Lln..mblr..s the cafe pur, poft. 578, h. tlmt if Lends be ¢1ven to two, during tl*u:r Jmnt 1y ey,
with the imimediate reinamder to the uf:,ht heirs of him vwhae fthall dic Iuﬂ there both the efi+tes are trmn:{l at thu fame time, but
thie inheritance does not veft till a iubiuquum period s vet Sir Kdward Coke exprefsly favs, that the heir, inthar eafe, takes 1,\ de-
{ceat.  So that the crdt bBefore us {feans to umite all the qualities requifite {or the union of thefe efiares 5 as both the limitations
are made bv the fuine grantoi, are created at the fame thne, and are contamed in the fame deed, ur thefe arguments are open
to fome ﬂb;u t1eN, tlthLl}.lIl‘- with refpedt to the pofition, that both the limitations are inade ar the fame tine.  Sce ant. 270

contin, note 1. p. 271, b,



Lib. 3. -Of Confirmation. -~ Sedt 5275, 528,

baron, ot puis jeo-ter Loonfirm theeftate aps, andthc DRe,ars nof gi- (Aur. 46 b Foll: 51 o)
il , . ven to the hufb ond ablolate-
60?‘5@”}’7251 }{’/}ﬁff le Of: thehuﬂ)qnd and hts Iy (as ail chattels perfonals
baron et jd _ff»’ﬂf: a wife, to have and to :u'u},ﬂhy rlu’:ilinr:::tl:mfilra_'ilugﬁ,bu‘;:.
' condaitionally 1 :
aver et tener la_terre hold theland forterm 0000 frviveher, and he
_ﬂzzr terine de lour deux of their two lives: in hath power to alien them, at

1S S en “i’/?’l C‘t_?ﬁ’ /¢ this cafe they have a his pleafure : butin the mean

i ; . . time the hufband is pofiefled of
onk joyine -t_’/fdfﬂ’ en le joynt e{tate 1n ‘l’.hC the chattels reall i her right

franktenement de la. frechold of the land, 1 S;fi“‘ldll};; ;h:tt ;Il‘vﬁ huf- {An. Eg":;s'-ih}" Ant. 276.
* | ' . and hath {uch a poilcilion 1n QY- @
terre, pur ceo qic “,‘(Z, - for that the wife had her rieht of the chartell, as s
feme wavoit frankte- no frechold before, c:{pubh{ utf a confirmation, or
' it a releale,
nement adevant, Sc.  &c. of a releale

’rhirdl:,', that the confit-
mation 1 this ca’e to the hufband and wife for ther lives, muketh them joyntenants tor Lite,

beeaufe o chatrell of o feme covere may be drowned ¢ and fo nore o diverliry betweene i leafc
for life and a leafe for yeares made to o feme covert ; for'her ciare of freehold cannot be L + #
altered by the confirmation made to her hufband and her, as the terme tor ycarcs may, wheleot
her hufband may make difpofition at his pleafure, (1)

500

* n

'-1‘

Scét. 527,
JTEM, /i non dif- ALSO, if my aif- HIS is the fifth cafe

e - . ) wlicrein the releafe and
- _/L’i’ 0r granra a iun - deilor glﬂnteth O confirmution doe ditfer 3 tor

107121 def'gt’ hors de one a rent Charge out a releafe to the grantec in

y ' . this cale were voulde, Vel Hoz 280 Libocfoll 14y,
la terre dont il moy of the land whereof 7 isLhzldEﬁ] by e To e Moy scalen g 10, 1 oo
({JE%/L er 160 rebher- hedifleifed mee, and 1 thority fince Littleton wrote,

fant le dit granr rehearfing the fayde that the diffeifee atfrer his

* ‘ re-entry flull not avoide the
Connit-iila niciize /e gl'i:ll'lt confirme the rent charge againt his own
grant, et tout ceo que {ame grant, and all f:li::_'_‘l‘ﬁ‘i}?]"‘f.S““_dk t““"‘:l A
'-‘vﬁ EGWPT# d"’”” that Wthh 15 coih P rif- fuch 2 thi];}; :115 I‘;:t;lbcfu;:;
mefme le graz.fm‘, ez ed within the 1fame by my entry, 1 may make

PGS . - , i . good by my confirmation.
puts jeo enter Jur le grant, and afte} Tenter S0 ¥ B G Lpon condic Li- 1. fo. 147, 48
.(fﬁf/ﬁ?‘; quxerc, ez C‘L_’/i upon the diffeifor 3 _ﬂuq grant  a  rent charge f})’;’&‘: 1‘[{-‘3“‘:“;‘3“&'
cafe, fi le terre foit quere,in this cafe, if e and rhe f{'—‘“ﬁt‘l”' con- ° ”
S . . _ ‘meth i, and after the com-
difcharge de le rent o thcland be difcharged  girion is broken, and the feof-
eIy *® : of therent or no. tor enter, he fhall not avoide
~therentcharge- And foits
Jf the heire of the difleifor grant a rent charge, and the diffeifee confirmeth it, and after re-
cover the land, he thall not avoide the rent: and yet m ncither ot thefe cafus his entry was
congeable at the time of the confirmanon. (2)

Sect. §28.

JITEM, i un par- A LSO, if a parfon PARSON, peyiona. in Gianv. i 13. ca. 23, o4, 23

.”-l i

- ; L A o : 1 ot Brack i, 4. ca. .85, &
- Jon dun  efTlife of achurch charge the legull figmlication (e =8 T8 Feta i, 50

P ‘ it 15 taken for the rector 0 7 U L. 6. ca. t 8
Cbﬂrg"’ + le 3‘&&8 the glcbe land of of a church parochiall, {};e:cgl.Jr‘. Nfli- 3131»4’:1

de  forr cfglife per his church. by  his and is calied ferjoua cocle-
Jon fait, et puis le pa- deed, and after the pa- ey becaufe  he uafiumeth

) : . and taheth upon him the pur-
tron et lordinarie tron andordinarycons - fon of the church, and- is

{ud
¢ 2= added L. oand ML oand Roh. A le—=ieny 1. and DML oand Roh.

(1) Ifaman fuifed of a rent-charge in fee grants 5t over to a feme fole for a term of vears, and the tenant attorns, and fhe marries
- duripng the tarm, and the grantor confirms the ront to the hufband and wife for their lives, or in fez, they becoie joint tenants for
Iife or in fee of the rent, and neaed no new attornment. Vaugh. 46. ] : e e

(2) Tenane in il makes aleade tor Life, now he hath gained anew fee by wrons, and afterwands e grants a rent-chuarge, or makes
a leafe for vears, and afterw ards tenant tor life dics, he thall nor avold s charce o leafe, alithe’ he be in of another eltave, bhecaufe he
had a defeafible poil flion and ancient rigght, the which, it they be i feveral hands, thould be good; as the leaile of one, and the con-
firmation of the other, and being in one hand, thall be as muchin judgment ot law. 7. Rep. 14. 2.



Lib. 3. Cap. 9.  Of Confirmation. Se. 528,

- fuid to be feifed in jure ecccle- confirmont mefime le firme the {ame grant,

free, and the law had an ex- . . :
{cll:*11t end therein, viz, that L7ant, * et tout ceo que and all that is compri-

: i 1115{, Péfl'l'fiﬂ 5'“5 _Ch;lll;cll eft comprife deins mef~ {edin the fame grant,
might {ue £or and detend her 7 ‘- o » iy 1
xitht; dnd alfobé fucd by any  77%€ /egrdn{‘, f”mgzze:le the‘n the graht thalt
that had an elder and bewer grant effoyera enm fa (tand in his torce, ac-
right ; and when the chureh  £,5005 /5 /05 .s : to the v .

Brit. ubi fupra, is full, it is faid to be pze.m,;g{f‘f" ce, jolonque /e pur= cording 0?“ purport
confulta of fuch a onc parfon POre de 7??{’ﬁ?2£’ e of the fame graunt,

1*tbgrzof,fthﬂt__'if;,rf}rlljﬂll’{d pro- graunt. Mes en f1e] But in this cafe it be-.
ided o8 L LRTOM WY cafe  covient que le hoveth that the pa-

wivem fewe pevfonam ejus gerere. | ) ‘
Prrfona imperfonatay, piv- Patron et fee [fim- tron hath a feg (imple.

fon, imperfonee is the rector, , s e _
that 1s 1 pofleffion of the ‘25"/(,’ en e ‘UO'HJ/O?Z, car 1n the advowfon ; for

church parochiall, be it pre- J"Z'}"f‘ 7' ad E/szt'é’ enla- if he hath but an e

f;. E&:}r’ 21)'5;33.1 :,3 L. 3. 4= ‘fﬁ}ll’ﬂtivt‘:, ol-hlnp_mprl_ntc, and ‘2)0‘22«'/@?2 ﬁ;ﬁzﬂj P“”’?' {tatefor ]ife’ or 1n tai]e’
g Ml MyE 25d of whom the church is full. * A A L -
Hete arc divers things to Z€77e de Ve, ou er fe 1n the advowfon, then

bee noted.  Firtt, that the tarle, dongue o grant the graunt fhall not

confirmation 1s of the grant, .. ~ _ : :
which in deed is but a meere + 7€ {’/g@/ﬁfﬂ ﬁ’jé’f{-‘-’ ftand, but dUl‘mg his

7. 1L 4 15 affent by deed to the grant;  durant fa vie, et la vie life, and the life of the

Mo. 67. . ke o ; o - .

{Mo. 67.) and therefore it 1s holden, e fJ(H'/O?Z gue gran- parion which gl‘anted
that 1t there be a parfon, pa- L, y
tron, and ordinary, and the Z‘{?ﬁ, &s'e. &ce.

patron and ordinary give licence by deede to the parfon to grant a rent charge out of the
glebe, and the parfon granteth the rent charge uccordingly, this is good, and fhall binde the
fucceflor; and yet here 1s no confirmation {ubfequent, but a licence precedent.

Secondly, The ordinary alone, without the deine and chiapter, may agree thereunto, ci-
ther by licence precedent, or confirmation fub{equent; forthut the deane and chapter hath

{1. Roll. Abr. 470. 481.) nothing to doc with that which the bithop doth as ordinary, in the life-time of the bithop.

[£] 19. EL Dy. 356, 357- Thirdly, (2] but if the bifhop be patron, there the bithop cannot confirme alone, but the
11. H. 6.9. 33. H. 8. ut. deune and chapter mufl confirnie alfo; for the advowfon or patronage is parcell'of the pol-
Charge. Br. 58. {eflion of the bifhopricke ; and theretore the bifhop, without the deane and chapter, cannot
(Polt. 329-2.) make the grant good, but only during his owne life, after the deceafe of the incumbent,

. either by licence precedent, or confirmation fubiequent.

Sec more of thele kinds af con g parfon of D. is patron of the church < 8, as belonging to his church, and prefents
;tm;”;;” 5:]2?.}’1%?{) u:zg B. who by confent of 4. and of the ordinary, grants a reng chargp out of the glebe ; thisis
lib. 4 28.24. lib. 5. fol. 31.81. NOt good to n):lkc th_e rent f:h:-n'ge ‘perpetuﬂl], 'W'ltl'-ll")llt the aflent ot the patron of 4. no more
Lib.10.6. Lib.11. 19, Lib. 6. g4. than the aflent of the bafhop who is patron, wirhout the deane-and chapter, or no more
(Ant. 274.b. 297. 2. 85id. 75:) _than the afient of .the patron, being tenant n taile or for life, as Liwleton faith.
And Litileton here faith,, that the patron that confirmes muft have a fee fimple, meaning to
make the charge perpetuall. (1) And Listleton aftcr faith, 'that in'the caft of the parfonthe
fee 15 1n abeyance, and feeing the confent ot the patron 15 in, refpect of his intereft as heire, it
appearcth by Littleton, he may confent upon condition ; otherwiie it is of an attornement, be-
caufe that 15 a bare aflent, Alf{o it the ci{;tc of the patron be conditionall, and he confirmeth,

q1. E. 3. Grant. 61. 6. Al 38. and after the condition 1s broken, his confirmation is voide,
8. Kliz. Dy. 252 ;"‘; Iib. ‘;‘ Fuurthly, he that 15 patron muft be patron in fee fimple ; for if hee be tenant in taile, -or
2;1[.1 Er di‘;;i’fc;f cane tenant tor life, his L‘Ullﬁl'f:ﬂ:ltim;l or :1grumm1}t_'is not good to bind any {ucceflor, but fuch as
N }ch. 112, 1. Roll. Abr. 482. comento the church durmag his Iife.  But it tl‘{c patron be tenant in taile, and difcontinue
e. Roll. Abr. 339.) the eftate in tatle, the teafe thall ftand good during the difcontinuance ; or if the eftate niie

be barred, it fhall ftand good for ever.

) / jﬁf’,br#fﬁh‘!ﬂ?_But here 1s to be obferved a Llil’ﬂl’ﬁi&}’ l'u:t}\:v{:nu 1 folc corporation, as parfon, Prcbcnd,
ZE‘ Ay ﬁf/iﬂf;«'f/)b ‘_c..;[f‘, o ﬂf':j\ «Vicar, ind the like, that have not the abfolute fee in them, for to their grantsthe putrm

P I 12, 1 4. 11, 1. E. 3. 7. give his conlent. Bug if theve _c—fl corporation :iggregnfu of many, as dean and ulhnptcr,
j “ PN )»/ i 7. Eliz. Dyer, 238, 11 H.6.9. mafter, fellowes, Em"l fchollars of a colledge, abbot OI'LJI'IOI‘, and covent, and the like, or
; o VT 10. Eliz. Dy. ? 1‘-%3-" 1:1" . Any fole corporation thut hath the abfolute fee, as a bithop with confent of the dean and
v g 2.E 3.29. 9. F.4.0. 250 4. 11, chapter, they may by the common law make any grant ot or our of their pofleflions, without

/ . v y 8; Ei . 4 275, hu 4 r‘i“ . a . " .
- 3 - 49 #5 e d Y their founder or patron, albeit the abbot or prior, &c. were prefentable s and {o it 1s of o

‘-'}1 H,;,‘rf—ﬂ(ﬂ,ﬂ,n-p; bifhop, becaule the w]u:-!c eftate and right of the land was jn them, and they may refpective-
o ly maintaine a writ of risht,

® et tonts ce que eft comprife desus mefme le grant, not in L. and M. nor Roh. + w'ad—=—ads, L. und M, and Robh,
% ne not in L, and M., nor Roh.

(1) A prebendary after adimiffion and inftitution, and before indulion, or inftalment, granted an annuity for him end his fuccef~
fors, and the bifhop confirmed it; it was yefolved, that a writ of annuity lay not in that cal, becaufu the conliunation being made

Lefore the induélion, wus void.  Plow, ¢28. a,



Lib. 5. Of Confirmation.

If a bifhop hath two chapters, and he maketh a grant, both chapters inuft confirme it,
or elfe the fucceflor fhall avoide it.  But if onc of the chapters be diflolved, then the cona
firmation of the other fufliceth ; but it necedeth not the confirmation of the king, who is
founder and patron of all bifhoprickes.

And note a diveriity between a .confirmation of an eftate, and a confirmation of a deed 3
for if the diffeifor make a charter of feoffinent to A. with a letter of attorney, and before
livery the diffeifec confirme the eftate of 4. or the deed made to 4. this is cleercly voide,
though livery be made after. Butif a bifhop had made a charter of feoffment with a letter
of attorney, and the dcane and chapter before livery confirme the deed, this is a good cone
firmation, and livery made afterwards is good. And fo it hath been adjudged.

The like law 1s of a confirmation of a deed of grant of a revcrfion before attornment.

In the fame manner it is if a bifhop at the common law had granted lands to the king
in fce by decd, and the deanc and chapter by their deed confirme the deed of the bithop,
and after the deed of the bifhop 1s 1rolled, this is good, albeit the confirmation of the
deanc and chapter be notinrolled ; for the aflent upon the matter is made to the bifhop.

~But this confirmation that Litticton here {peaketh of muft be madein the Iife, and during
the incumbency of the perfon ; and {o 1n the life of the bithop, or of any other fole corpo-
ration. But 1t 1s to be knowne that grants made by parfons, prebends, vicars, bifhops, ma-
fter and fellowes of any colledge, deane and chapter, mafter or gavdeine of any hofpitall,
or zny having any fpintuall or ecelefiafticall living are reftrained by [¢] divers alts of par-
liament, fo as they cannot grant any rent charge, or to make any alicnation, or to make
any leafes other than fuch as are mentioned 1in thofe adts, which you may reade at large,
and the expofitions upon the fame, in my {#] Commentarics,

Sect. 529,

ERE is adiverfity to

Seét. 529, §30.

JTEM, fi bome lffa

terrve pur terme de
vie, le quel tenant a
terme de vie charge la
terre ove un rent en
fee, et celuy en le re-
verfion confirma mefine
le grant, le charge ¢ft
aflets bone et effec-
tuall.

ALSO, if 2 man let-

teth land for term
of life, the which te-
nant for life charge
the landwith arent in
fee, and hee 1n there-
verfion confirme the
fame grant,thecharge
1s good enough and

effectuall.

. § bee obferved, where the
determination of the rent 18
exprefled in the deed, and
when 1t 1s umplyed in law.
For when tenant f};r life grant-
eth arent in fee, this by law
1s determined by his death ;
and yet a confirmation of the
grant by him in the reverfion
makes that grant good forever,
without words of inlarge-
ment, or claufe of diftrefle,
which would amount to a
new grant. And yet if the

tenant for life had granted a rent to another and his heires by exprefle words, during the life
of the grantor, and the leffor had confirmed that grant, that grant fhould determine by

the death of tenant for lifc.

Tenant for life upon a condition grant a rent in fee, the leffor confirme the grant, and
after the condition 1s broken, the leflor re-enter, he fhall not avoide the grant.

] TEM, f joit un A LSO, if therebeca
perpetuall chan-

[ordinarie n'ad terie, wherewith the
rien @ medler ne a ordinary hath nothing
quere, /2 /e to doe or meddle ;
patron del chaunte- quare, if the patron of

perpetual chantarie,
dont

Jaire ;

Se&t. ¢ 30.

HIS 18 meant of

a chauntery donative
whercwith the ordinary hath
not to deale, and by this
granty when Littleton wrote,
the chauntery {fhould have
been charged for cvery be.

caufe no other had any
mterelt in this  chantery
fuve

301

Temps R, 2. tit, grant. 104,
59. E. 3. tit. Allife Statham,
11, Eliz. Dyer 282,

33+ E. 3. Confirm. 22. 31.E. g.
Abb. to. 21. H. 7.1. Vid, Sett.

393- & 643. _
[¢] 13. Eliz. cap. 10. 1. Eliz.

cap. 19. 18. Ell. ca. 214 1 Jac.

cap. 3.
Vid. Seét. 593. & 648.

(*] Li. 2. 10, 46. 1ib. 4.46. &
120. li. 5. 9. 6. 14. li. G, 37

lib. 7, 8, b, 11. 67,

26. Afl. pl. 98, 45. Afl. pl. 234
Lib. 1. fol.147. Annc Mayowe's
cale,

(t. Rolle Abr. 483.)

14. Afll pl. 144

Vi(]. SE&t 64 Bl
(Cro. Jac. 63.)
(10. Rep, Lampet’s cale.)

(1) For the confirmation of leafes made by ceclefiaftical perfons, fee Bacon’s Abr. tits Leafee,

7 P



Lib: 3. Cap.

(Pﬂ&\ 344.) '

[2] 37. H. 8. ca. 4. 1. E. 6.c. 14,

Bra, li. 2. fo. 39.b. o1, 1 6.
feolfments & faits 103,

as, H. 6. 42, 14. H. 4. 36.

1g. H. 6. 44. 7. H. 7. 16,
g2. E. 3. briefe 291, Brooke tit,
Confirm. 20, 14. H. 7. 2.

g7.- H.6.17. Dyer8. Ehe.

4. H. 7. 10. =2, E, 4. 30.

40. E. 3. 41.

(Sid. 45¢2. Plo. 196. 5. Rep.17. 3.
1. Roll. Abr, 482. Noy 66.)

Bratton hib, 2. fol. 59. b.

{4. Rep. £o. b. =, Cro. 16¢.
Mo. g4. Plo. 397, 398.)

[e] 32. E. 3. bricle 291,
Brooke tt., Conlirm, an,
Vid. lg flat. deGloc. ca, 4y

[/] 7.'E. 8. 9.

Brallon,

(Plo. 159 )

1‘1'.' I'Ii 4- 3{;* I’ilj' 5- fUll 15- iﬂ'
Ncewcomen's cale.

‘not amount to a grant, &c.

'g. -~ Of Confirmation. Sect. 531,

fave only the patron and ‘py  of Je chapleine de the chantery, and the

haunt jeft, and the _
El‘:n; Y D eeeniibes ¢ le  chauntery chapleine of the fame

hiis quee in jure requiruniur. poz'e;zr (.‘l}'d?‘gé’ le chantery may charge

But fince L.ittleton wrote, all, :
and all manner of free chap- c‘/mmzz'er_y ove un the Chantery with a

pels and chaunteries perpe- 7ent c[mrge el PE:’FPE— rent Charge 111 perpe-

tuall, whereof Littleton here 447750 tuitie.

{peakes, are by [a] alls of d

parliament given to the crowne, and the bodies politike thereof diffolved.  Sec hereafter,
Sedtion 648, more at large of all this prefent Seftion.

SeCt. 531.

HERE Littleton proceed- ] T E M, en g:,-/zwfg ALSO, in fome cafe

eth, according to the 1 _ _
former divifion, to fhew cas C“"ﬂ verbe this verbe ded,

words that in law do ameunt ded1, * oz ce¢ff verbe or this verbe con-

to a confirmation. And . '
here 1is to bee obferved, concefl, ad ’”f’ﬁ’ze ff_’ﬁ', hath the fame ef-

that fome words arc large, [ effec? en fubflance, et fet in {ubftance, and

and have a generall extent, 500 g mrefine len- fhall enureto the fame
and fome have a proper and

particular application. The Z€72L, come 6‘{% verve 1intent, as this verbe
former fort may contain the confirmavi.  Szcome Cﬂf?ﬁf‘?’ﬂ(’l‘v:‘. AsifI bee

latter 3 as dediy, or coneefy, ¢ ’ T ’ AR
Miy amount to a grant, i J€9 './M df[/‘ﬁf dzm difleifed of a Cal'llfl' of
feoffment, a gift, u leafe, « carue de terre,et-f* jeo land, and I make fuch

releafe, a confirmation, a ' e . Qe e o
{furrender, &c. and 1t 15 1in ﬁme demt ; Sclant a deed: Sciant P! 55’./(?21

the clection of the party to Pl‘&.‘[éﬂtﬁS, &ce. qUE}d Zes, e, gzzéa’dedi to the

uteto which of thelepurpofes  ded alediffeifor, &e. difieifor, &c. or guod
L \ . ;i
Ef auntem confirmatio qrafi vel qUOd conceill a /e coﬁf{’ﬂ? to the faid

queedam  ratibabitio, fufficit dit differfor,le ditcarue, diffeifor, the faid
samen quandoque per fo Je20 7 op fap deliver carue, &c. and I deli-

etiam in [e contincat donaiio-

2NN, Ul _/f r{:’:::at* gru'.r.,_ Jedl et fﬂﬁt_‘ﬁ‘/&’filfﬂf le jﬂZf VCr onely the deed to
confirmavi, livet juvari poffites g [yy founs afcun - him without any live-

.ah’ismf donatione preccedente,

ut a releafe, confirma- V€Y de_/‘}fﬁ}'z del terre, tic of feifinof theland,
f10n, Or iurrendcr, &c. cane- ()’fyf k147 éane CONNrMa - thig is 1 good CODﬁl"'

nor a {urrcnder to a conlir- lion, et auxy ﬁ?’l‘ €n mation, and as ﬁ:[’ODg
mation, or to a releafe, &c. /tf)?_, ﬁcome ol avoit en 1n ]av;;’ a5 1f there had

becaufe thefe bee proper and s ‘ : :
peculiar manner of convey- /f,./dzt C‘?ﬂ verbe con-  beene in the deed this

ances, and are deflined to a hrmavi, &ec. verbe m?y?rmaw', e,
fpeciall end. (1)

: P
Deds et _5'07?5%: Gee Hereis implyed that there be more words than Jedi and
conc(ffi, that will amount toa contirmation, as dimiff. [e] In ancient ftatutes and in originall
Writs, 45 11_1 the writ of cntry i MI/ :?Jﬁrﬂw;} Ny Iit rm._rﬁ'mr'h' rrrﬁ? arl communcin Irg_rrm, il ‘iu;uly
others, this word dimi/i is not applyed only to a leafe for life, but te a gift in taile, and to a
flace 10 fees [ £] Alfo, ifa man make a leafe to 4, for yeares, and atter by his deed
the leflor weluit quod haberes ¢t tencres tervam pro tevmino viter fuee 3 this s adjudged by
this verbe (volo) to bee a good confirntation for terme of his life, Benignd enim faciendew funt
int lprr;‘mfuﬂﬁ CaAriarum pr uph*rﬁu{fr*’r'r.'irarfm lafcorum ut res AL *Uﬂ'frﬁ} .?m}m ﬁr"‘l il

And he to whon fuch adeed comprehending dedr, &'c, is mude, may plead 1t as a grant,

as a releafe, oras a confirmation, ar his clection, (2) 1
If o parfon and ordinary make a leafe tor yeares of the glebe to the patvony and the
pit=

& op—riy L. and' M. and Roly,  puis added L, and M. and Roh. TS VEL Quon coxnensst ale Ziffeifor, Ty

notin L. and M. nor Roh.

(1) Theefludl of the word yrant, in implying a warranty, will be confidered i anote on the chuprer of Warranty
(2) Buta h::lfu and redeale canmat be pluudud AR | reant ol the reverhon. Nuy 60,



Lib. 3. Of Confirmation. Seét. §32,233, 534. 302

patron by his decde granteth it over, orif the diffeifor granteth a rent to the diffeifee,:
and he bv his decd granteth it over, and after re-enter ; in both thefe cafes one and the
fame words doc amount both toa graut, and to a confirmation 1n judgement of law of one and
the fame thing, ze res pereat,  And fo it 1s if a diffeifor make a leife for hife, or a gift 1n

twle, the remainder to the diffeifee in fee, the diffeifec by his deed granteth over the re-
mainder, the particular tenant attorneth, the diffeifee fhall not enter upon the renant for

life, orin taile, for then he fhould avoide his owne grant, which amounted to a grant of
the eftate, and a confirmution alfo.

Sect. £32.

JTEM, fi jeoleffaterre a un ALSO, if et land to a man for
bome pur terme dans, per terme of yeares, by force (sid. 453)
force de quel il eff ¥ en pofle/- whereof he is in pofleflion, &c.
fon, ©c. et puis jeo face un fart and after I make a deede to him,
a luy, &c. quod dedi & con- &c. guod dedi & conceffi, Ee. the
cefl, &c. /le dit terre, a aver pur {aid land, to have for terme of his
terme de fa vie, et delivera a luy le life, and I deliver to him the
fait, &c. donques mamntenant il ad deed, &c. then prefently hee hath

eftate en le terre pur terme de -t fa an eftate in the land for terme of
his life.

ERE is the fixth cafc wherein the confirmation and the releale doe agree, and is €via
dent, and needeth no explication,

(Ant. 280, 208, 5. Rep 15,16.)

vie.

Sett. £33,

ET fi jeo die en le fait, aa- AND if 1 fay in the deede; to

ver et tener a luy et a fes have and to hold to him and
beires de fon corps engendres, 7/ to his heires of his body ingen-
ad effate en fee taile. Etfi jeo die dred, hee hath an eftate in fee taile,
en le fait, a aver ct tener ¢ luy e¢ Andif I fayinthe deed, tohave and
a [vs beires, il ad cftate en fee im- to hold to him and to his heires,he
ple. Car ceo wrera a luy per force hathaneftatein feefimple. Forthis

de 1 confirmation d'enlarger fon fhall enure to him by force of the
effate. confirmation to inlarge his eftate.

' ! 'H 1S alfois evident, and needeth no explication, faving that whenfoever a confirmation
doth inlarge and give an citute of inheritance, there ought to be apt words (as Littleron

here expreflethithem) ufed tor the fame,

Sect. 534,

JTEM, fi bome fort A LSO,if amanbedif- QI-{AN‘Ta//be;;-e del
diffeifie, et le dif- (cifed, and the dif- diffeifor, &ec. les
Jetfor devie feifie, et {eifor die feifed, and his zenements paffont per
Jon beire eff emns per heire is in by dilcent, woy de feoff ment. For
the

¥ en polleffions Se~=poffeffiondy L. and WL and Roli, + fa not in L.and M, nor Rolts 1 confirmation==ronfirinament,
L. and M, and Rol.



Eib. 3. -

ai. H:¥. 94.b. PI, Com, 59.
in Wimbifhe's cale,
(6. Rep.15. a)

Pl. Com. 59. a. _

Pl. Com. 140. in Browninp’s
cafe. 2.H. 5 7. 13 H.7.14
17, E. 4. 4. 2. 27 H. 8. 13.
M. 16, & 17 Eliz, 339.

(Sid. 81.]

(1. Roll. Abr. 633.)

(Ant. 45. a.)
(I... I{Epi ?G’ ??‘)

Lib. 1. fo. 76. Bredon's cale.
{Ant. 250, b.)

17. Eliz. Dyer 3304
(1- L'ﬂﬂ- al*J

(1. Leo. 37. 2063,

@ Jo diffeifor nor in Yo and NM.onor Roh,
J‘[ del—1le, L, and M. and Roh,

Cap. 9.

the land {hall cver pafle from
him that hath the fiate of the
land in him. Asif ceffy gue
nfe and his teoffces after the
{tatute of 1. R. 3. and before
the ftatute of 27. H. 8, cap. 10.
had joyued in a feofiment, 1t
{hall be the feoftinent of
the feoftees, becaufe the fate
of the land was 1o him,

So 1t 15 1t the tepant for

life, and hee in the remamder
or reverfion in fee, joyne in a
feofftment by decde.  The
livery of the frechold fhall
move from the leflee, and the
inheritance from him in the
reverfion or remainder, from
each of them according to bis

citate, - For it cannot bee ad-

judged by law, that the
feottiment of tenant for lifc
doth draw the reverfion or
remainder out of the lcflor
or him In remainder, or doth
worke u wrong becaufe they
joyned together,

Ifthere bee tenant for hife,
the remainder i tayle, &c.
and tenant for life and he n
the remainder in tayle levic
fine, this is no difcontinu-
ance or develting of any c-
{tare in remamnder, but cach
of them pafle that which they
have power and authority to

paflc,

A. tenant for life, the re-
mainder to B. for hije, the re-
mainder in tayle, the remaiun-
der to the richt heires of 5.
A. and B, joyne in a feoff-
ment by deede, albeit it may
be faid that this is the fcoff-
ment of 4. and the confir-
mation of /5. and confecquent-
ly hee in the remainder m
taylc cannot enter fnr‘thc for-
ferture during the life of 4.
but becaufe B joynedin the
fcoffment, which was torci-
ous to him in the remainder
in tale, and 18 particeps cri-

Of Confirmation.

difcent, et puis Je d'zf-

ferfee et Pheire ® fe dif-
[ferfor  font  jointmient

un fait @ un auter en

Jee, et livery de feifin
fitr ceo eft fait (quant

al bewre le  diffedor
gue enfealaft le fait)
les tenements paffont
+ et uront per mefme
le fait per voy de feoff-
ment 3 ef
diffetfee  que enfealaft
mefme le fait, ceo ne
urera L jinon per voy
de confirmation. Mes

Ji le diffeifee en ceft

cas port bricfe den-
tre en le per ef cui en-
vers{alienee || dol betre
le diffetfor ; quere, co-
ment il pledra cel fait
envers e demandant
per voy de confirma-
tion, § S Bt faches,
mon_fits, que ¢ft un des

pluis bonorables, lau-

dablesy, et profitables
chofes en nmoffre ley;
de aver le [crence de
bien pleder en allions
reals et perfonals ;5 et
pur ceo jeo 1oy coun-

/Ezz:/e efpecialment  de

mitter ton cou-
rage ot cure de ceo ap-
prender, ¥

quant - al

Sect. 534,

and after the diffeifee
and the heire of the
difleifor make joyntly
a deede to another in
fee, and livery of fei-
{in i1s made upon this,
(as to the heire of the
diffeifor that fealed the
deed) the tenements
doe pafle and enure by
the fame deed by way
of feoffment ; and uu
to the diffeifee who
(ealed the fame deed,
this fhall enure but by
way of confirmation,
But if the diffeiiee in
this cafe brings a writ
of entrie in the per
and cxs again{t the a-
lienee of the heire of
the diffetlor ; quere,
how he fhall plead this
deede againit the de-
mandant by way of
confirmation, &c. And
know, my {on, that it is
one of the mofit honor-
able, laudable,and pro-
fitable things in our
law, to have the {ci-
ence of well.pleading
in actions realsand per-
{onals ; and therefore
I counfaile thee efpe-
cially to imploy thy
courage and care to
learne this,

minis, therefore they torfeiced both their eftates, and he i the remainder in tayle might enten

for the forteituve.

But if he in the reverfon in fee and tenant for life joyne in a feoffiuent

by paroll, this fhall be (as fome bold) firft, a furrender of the eftate of tenant for hife, and
then the feottment of him in the reverfion ; for, otherwife, it the whole Thould pafle from the
leflee, then he in the reverfion might enter for the torteicure, and every man's aét (ut res ma-
gis waleat) fhall be conftrued moft ftrongly agandt himfelfe,

And it is to be obferved that Listleton here putteth a difeent, {o as the entry of the diffeifce
18 not lawfull 3 for if the difleifor and diffeifce jt)(nu in o charter of fcoftiment, and enter mto

the land, and make livery, it fhall be accountec

firmation of the difleifor,

A+ &re, added L,oand M.oand Rol,

Vet wront not in L, and M. nor Rl
§ &'ev not in L. owrd M, nor Roh,

the feoftment of the difleifee, and the con-

.‘25: aore

T Sonon=~—mes, To amd M, and Roh,
4 tont added L.and M, and Roh.

(1) Tenant for life, and he in the remainder in fee, malie a Teafe for vears hy deed indented 3 the letfee, bheing ¢jefled, dedned
upon the demife made by the tenant tor lite, nnd the romamder-man 5 and adjudped agaiaft the plomadl; for, hiving the tenant {or life,
it i» only the teale of the tenane for lite, wnd the conticmation of the ramuinder-mnn 3 and he oughe to have jo dectimed, 1 Inil, ge b
So if two joint tepanty, two teninty 11 common, or et for life, and he o the remaindery jam i the want of a copayhold, one
fine only i due, and it hadl enure as one yvint only | (o if & furrender be made, and afiee a common recovery s had by plans,
on the naturte of w0 wiit of entry, for better wllurance = one fine only fhall be pads  Cos Copyholder, 162, 1063, '



le 3. Of - Confirmation.

Qgﬁﬁf‘é’ coment il pledera Céﬁ_ fait, (5¢. Hee may pleade the feoffment of the
heire of the diffeifor, and the confirmation of the diffeifec as it hath becn pleaded and al-
lowed. _

Et fackes, mon fits, que ¢t un de pluis bonorable, &c. Here is to bee

obferved the excellency of good pleading, and Littleton’s grave advice, that the ftudent
fhould imploy his courage and care for the attaming thereot; which hec {hall attaine unto
by threc meanes : fir(t, by reading ; fecondly, by obfervation ; and thirdly, by ufe and excr-
cife. Forin ancient time the ferjeants and apprentices of law did draw their owne plead-
ings, which made them good pleaders. Andin this {enfe placitum may be derived & pla-
cendo, quia omnibus placet.

Now fecing good pleading is fo honourable and excellent, and that many a good caufe is

daily loft for want ot good and orderly pleading, itis neceflary to fet downe fome few rules
(amongft many) of the fame, to facilitate this learning, that is fo highly commended to the
fudious reader. For when I diligently confider the courfe of our bookes of years and termes
from the beginning of the raigne of Edav. 3. Lobferve, that more jangling and quefhions grow
upon the manner of pleading, and exceptions to forme, than upon the matter it felte, and
infinite caufes loft or delayed for want of good pleading. Therefore it 1s a neceflury part
of a good common lawycr to be good prothonotary. And now wee will performe our
promife,

"The order of good pleading is to be obferved, which being nve rted great prejudice may grow
to the party, tending to the {ubverfion of law. Ordine placitandi fervato, fervatur S jus, e

Firit, in good order of pleading a man muft pleade to the jurifdichion oi the court. Second-
ly, to the perfon ; and therein firft to the perfon of the plaintife, and then to the perfon of
the defendant. ‘Thirdly, to the count. Fourthly, to the writ. Fifthly, to the aclion, &c.
{2] which order and forme of pleading you fhall reade in the ancient authors agreeable to
the law at this day ; and if the defendant miforder any of thele, he lofeth the benefit of the
former.

The count muft be aorecable and conforme to the writ, the barre to the count, &c. and the
judgement to the count ; for none of them mulk be narrower or broader than the other.

A count or declaration, which anciently and yetis called narratio, ought to containe two
things [4], viz. certainty and verity, for that itis the foundation of the {uite, whereunto the
adverfe party muft anfwer, and whereupon the court isto give his judgement: [¢] Certa
debet cffe intentio et narratioy €t certum fundamentum, et certa res queE deducitur in gudicium,
But it muft be underitood that there be three kinde of certainties : firft, to a common intent,
and that is fufficient iu 2 barre which is to defend the party and to excufe him. [«]Sccondly,
a certaine intentin generall, asin counts, replications, and other pleadings of the plaintife,
that is to convince the defendant, and fo in inditements, &c. Thirdly, a certaine intent 1n
every particular, as 1n citoppels.

¢ Zh , : : : .

[¢] Hg\p"f&dcth a plea in abatement of the writ (which of ancient times was,
called &rewe) ora plea after the latter continuance, ought to plead 1t certainly.

[ £] Theancient formes of courts are to be duly obferved, as cum dimifity or cum dedrt,
and not to fay, that he was feifed and demifed, &c. (And yet 1the fay fo, it maketh not the
count vicious) [ ¢] butin a barre replication or other kinde of pleading, the party muft al-
ledge a feifin in the leffor or donor, and ancient formes of pleading are alfo to beobferved.

| 5] Counts, orfuchas bein nature of counts, (us an avowry, whercin the defendant 1s
an actor) need not to be averred, but all other pleasin the aflirmative ought to be averred,
et hoc pm-amiq/f verificare, &5e, but pleas meerly in the negative ought not to be averred,
becaufe a ngg:ltivc cannot be proved.

(/] Where there s but onc tenant or one defendant, he cannot have two fuch pleas, as
each of them doe goe to the whole; but where there are divers,
feverall pleas which extend ro the whole (1).

[4] That which 1s alledged by wa
matter need not to be fo cerrunly nﬁ

(/] Every plea muft be direct, and not by way of

[#] Wherea matter of record ig the toundation or

and yet 1S

edgred, as thatwhich is the fubftance it felfe.
argument, or rehearfall.

and before fuch a judve, and concnrrentibus biis gua o JUrC 1 EGUIrUNIUY ;
be alledged, to the intent the court may write to himobar be denied,

Good matter muft be pleaded in good forme, in apt ume, and in due order, or otherwile

great advantages may be loft,

[#] Generall

" (1) This is altered by 4. Anny cap, 16, efl. 4. & ¢ by whichir i enafled, that it hall be lawful forany defendant or tenane, 1
it | n, | 4. with the leave of e funecourr, 10 plead s many fevaal
L if any fuch matter, upon ademurrer
1L Ml be found upon any iffuc in the
tadire, whotiied the Gaid iftue, hall cer-
ue fhall be

/
e W J"‘é/é,

: J/ir'; Sl TP

any aflion or fitit, or forany plamnth m replevin, in any court ol recon
matters thereto is he thatl think neceftary for his defence; but i is thereby alfo l'llu‘-':lLlLl], t
joined, be judged infuflicicnr, colls fhall be given at the difcietion of the comtg ol i ven
{nid caufe for plainttl, or the defendanty cofts fhall bealfo given in like numne, unlefs the
tity that the Llufjumlnm, renant, or plainnfl moaeplevin, had a probable

found againt him.  Noreto the 1ty edition.
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Sell. 5 34.

cach of them may pleade

of conveyance or inducement to the fubftunce of the

sround of the fuite of the pluntife, or
of the fubftunce of the plea, there it ought to be certamly and truly alledged ; otherwifcat s,
where it is but conveyance.  But the proceedings and fentences in the ecelefinfbieall conrts
may be alicdged fummarily ; as that a divoree was hud between fuch parties, tor fuch a caufe,
for the judge muit

Aute 1o plmul fuch matter, which upon the Gud il
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Lib. 1. fo. 146, 2147. Mayowe’s
cafe,

Sce my Preface to the o. Booke
of my Reports.
(Ante 17. a. 126, b. 181. a.

283. a. Sid. 339.)

1

[2] Braélon Ii. 5. fo. 400. Brit-
ton, fo. 41. a. & 122. Fletalw, 6.
ca. 35, 36, &c. 40. E. 3. 9. b
17.L,3.74. 8. E.3.5.& g.
35 H. 6. 12.

4] Pl. Com. fo. 121, 13
3. E. 4. 21,

Vid. lib, 5. fo. 120, 121,
[¢] Braflon lib. 2, fo. 140.
[} Lib. 5. 120, 121.
Long’s cafe, Pl. Com. 56,
Wimbithe’s cale.

{c]7. H.6,17. 3g2. H. 6, 12. 15.
#1. Com. 33. b.

[ /] 34- H. 6. 48. 8. H. 5. 4.b.
¢1.EK. 4. 52. 5.E. 2. 15. 39.H. 0,
3. 0.t 6. 2. 21.H. 7.206,
[£] 48. E. 3. 8. 2. H. 4. 13.

6. H. 4. 2. b. 10. E. 4. 2.
F.N. B. 156. c.

11, E. 3. Aide 32. g. H. 6. 59
10. E. 4. 4.

[#] Pl. Com. Bret's cafe. 342.
25, H. 8. 27, 27. H. 6. g. H. 7.
[/] 40 E. 3. 31, 32, 33- 4t-E.3.
11, ¢. H.6.46. 27.E. 3. 81.
44 E.3.23. 45.E. 3 Double
plea 39. 43. E.3.21. 36. H. 6. 2g.
37. H. 6. 23. 33. H. 6. 51,
15E.4.25. 7. Il 4. 12, 41, L. 3.
Double plea 58.
[#] Pl. Com. 81.
34. H. 0. 48. 1
fur le cafe. g2.
j0. E. 3. g.

[{] 5.H.7.8. 6. E 4. ».

ot. I%. 4. 44. 27.1.8. 4.

oo, H,6. 17, E. 4-7. 22.E, 4. 8.
[+] Pl. Com. 65. a. b. & 100,
q76. & 410, 20, H. 6. 38,

1g. H. 0. 49. 37.1. 6. 14.
a6, H. 6. 5. 21. B 4. 54.

11, 116G, 15, 38.11, 6. 23.

42. AllL 3. 48. L. 3. 11.

4. K. 4. 18, 9. B3 15.

o1, K. 4. 52, 35 11 6. 35.

1o, £ 9. 9. 15 1 Ly 8.
g4, L., 3+ $e 34 H., (3. e

23

11, . 4. 89.
g- R. 2. Aflion
23, L. 3. 1Q.

14, I1. 8. U G- ' Iv. 4. :j'di
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Lib. 3. Cap.g . Of Confirmation. Sect. §34.

[n], g5 H. 6. 35, 24. E- 4 51.. . [4] Generall eftates in fee fimple may be generally 4lledzed, but the commencement-of
g-H. 4 5 19:H.6.773. ° eftates tayle, and other particular eftates regularly muft be thewed, unlefle in fome cafes where

5 Eﬁl- 12-8 m'gEﬂq'slai’Iea . they are alledged by way of inducement, and the life of tenant in taile, or for life, oughtto -
13. H. 7. 19, g9 2 O be averred.. ~ |

Eﬁ’ 5?5125193, 3.'H. 6. 47.  [o] When any fpeciall and fubftantiall matter is alledged by either party, that ought to
41. E. 3.22. 9. All. 9. 22.All.45. bee efpecially anfwered, and not to be pafled over by a generall pleading. -
2. £, g.-42. 13: E. 3. Anc. De- [#] The pled of every man fhall be conftrued ftrongly aguinit him that pleadeth it, for
mefne 35, 20. K¢ 3.1b. 45 everie man is prefumed to make the belt of his owne cafe : amdigrnum tlacitum ':'me:?r‘etdri

. H, 2.8, Lib.10. fo. g1. Li.11.
g 1. 7.8 Lib-0-T0- 9 debet contra proferenten,

E;]:;- H, 7. 3. 26. Afl. 10, (7] Every E’lea that a man pleadeth ought to be triable, for without trinll the caufe can

14. H. 4 4. bo 27.H. 6. 8. be yeceive no end @ 2 expedit reipublicee ut fit finis litium.
21.H. 6. Debt.43. 7. H.6. 24'3‘,&- [#] The tenant before his default faved, may plead all pleas which prove the writ
%5‘;“1:1' ﬁé 433' L??é}"f::f:gg;?'l,inc: abated, as death, &c. or matters apparent in the writ; but no plea, which prove it abateable,
Cnl.éaqfc: o as taking of hufband, &c.

[ /] Whena man s authorifed to doecany thing by the common law, by grant, commiffion, '

[¢] e2. E. 4. 40. 2. 3. \ _ :
20, E, 4. 10. 21. E 4. 36 alt of parlinment, or by cuftome, he onght to purfuc the fublftance and efteét of the fame

z2- H. 6L 50 ‘ accordingly. |
[’1] o ;3'1%.'1:‘.‘%%:41 6. [#] All ncceflary circumftances implied by law in the plea need not to be exprefled, as in
T the plea of a feoffment of a mannor, livery and attornement are implied.

26. E. 3. 68. 42.E. 3. 3. 10.40. My : it . nhe
6. E 3.37. 8.E. 3. 20. [«] When acount, barre, replication, &c.1s defective in refpect of omiflion of fome circum-

10. E. 3. 60. 14. H. 4. 15, {tance, as tume, place, &c. there it may be made good by the plea of the adverfe party ; but
12;1.11% 4-1. 38 E.g.:8. if it be infufficient in matter, it cannot be {alved.
70703 [ev] Every man fhall plead {uch pleas as are pertinent for him, according to the quality

[/} to.E. 4. 3. 27. H. 6. 8.

8. Fl. 7. 13.. 9. H. 7. 26. of his cafe, ettate, or intereft, as diffcifors, tenants, incumbents, ordinaries, and the like.

37. H. 6.1, 27. . 8. 13. [+] Surplufage fhall never make the plea vicious, but where it is contrarient to the matte
21. H. 7. 25. 11-H.4.33.  before. (1) |
Pl. Com. 7g. 16.E. 4. 10. [ ¥y} That whichis apparent to the court by neceflary colle€tion out of the record need not

1. H. ';-' 2. a0, Hi « 1o
6. E. 4. ?&f 5 2t ¥ 4 54 o beaverred. . .
2. H. 6. 47. 11. 1. 6. 8. [2] A man is bound to performeall the covenants in an indenture : if all the covenants be

25. E. 3. 50. b. 23. All. 7, in theaffirmative, he may generally plead performance of all; but if any be in the negative,
2. Eliz, Diyer 184., - to fo many he muft plead {pecially (for a negative cannot be performed), and to the reft ge-
g PL. Com. 149. D & 105 2, nerally.  {4] Soif any be in the disjunctive, he muft fhew which of them he hath performed.

[ij 1%'3438161) 02.E. 4. 2.76. S0 1f any are to be done of record, he muft fhew that fpecially, and cannot involve that in °
5. H, 7.13. 38.H.6.17,18,19. generall pleading. i

18. E. 3. 34. PL Com.229.b. [c] In many cafes the law doth allow generall pleading, for avoyding of prolixity and te--

Lib. 8. 133. Turner’s Eafﬂ- dioufnefle, and that the particular fhall come on the other fide.

Ef:.]lg* ?73 3¢ 5 E. 3 20, [d] Pleadings which amount to the gencrall iflfuc are not to be allowed ; but the generall

Fa] ;;}_ 6. 90. 32. iffue 1s to be entred.  F7. Seff. 10. 485. 499,

PL. Com. ag2.b. & fo. so2.per  [e] Every plea ought to have his proper conclufion, as a plea to the writ to conclude to
Dyer & 503 the writ, a plea in barre to conclude to the action, an eftoppell to relie upon the eitoppels ;

[Y]:3-H. 4. 17. to B 4o 18 oy £ dp fonilibus. "

H. 6. i d. 0 H- 6: ﬂl i - = . . ] -
2? H. 1. Ji Bsrt;&. 1i, 3.3{'0. 154 [ /] When the conclufion of a plea, ez ifint, et fic, 15 in the affirmative, it fhall not wave

P]_Cnm_%_b'ﬂﬁ_ H. 6. Gard.58, the fpcciall matter, for there the {peciall matter s the fubftance and foundation of the con-
[a] 2. H.7. 15 4. H.7.1a.  clufion, and afirmed by the fame.  But where the conclufion is in the negative, there the

:E. H. ; 2 13- H. 7. 1. {peciall matter regularly 1s waved.
20. i. 8. 5. b. (o] Whenfocver {pectall matter 15 pleaded, and the lufi ) '

. 2. 8, 5 : £ _ prctall matter 1 pleaded, and the conclufion (e fie) is to the point of
[b%] Li. 8, fo. 35g. Turner's 4 vt or action, the {peciall matter 1s waved. d |

cale, & fo. 120. Bonham’s cafe . R . - :
Li. g. 2. 61. Li. 10. 100. ‘T'he names of legall records are, 2 wnt, a count, a barre, a replication, a rcjoynder, a

[¢] 12. H. 8 6, 7. 2.R, 3. 17. rcbutter, a furrcbhutter, &v.

14. L. 4. 7. 9. E. 4.190. [4] New and fubtill devices and inventions of pleading ought not to alter any principle

[‘f-'!_i*‘ié Eé gc 34 I{QI' 6. 5+ of law, whereofyou have heard plentifully before. |

:2 o8 ,,’4_ 177:'1;_”‘:3_*;3:“'14' The count or declaration 1s an expofition of the writ, and addeth time, place, and other
4 neceflary circumfitances, that the {fame may be triable ; and any imperfedion in the coung

17. L. 8. 44. '
[¢] 18.1.6.33. 22.H.6. 53. doth abate the wnt,

36. H. 6. 17. 38.IL6.18.25.  Pleadings arc divided into barres, rveplications, rejoyniders, furrejoynders, vebutters, and
‘: Ehg }:Ji:c:ﬁ'ﬂ.:ﬂ' AL 33. furrebutters, &c.  They are words of art, :1_nd are C:I‘Hr:d barres, barra, {o called, bc:::mlh
[/]Pl.Com. 14, 15. 2. E. 4,18, 1t Darrcth the pliintife of this altion. Replicationes, & replicando 5 vejundliones, & rejungendo
39- E. 8. 14. 32, 83 8. E. 3. 57, 70uttery, of the French word reboutery ive, @ repellends, to put backe or avorde, und {o of
Qu, lmp ag. 18. 1L 6. 30, furrcbutter. |
7. 4.18.38. Al 14. 24. E.3.48,  But cuch party muft take heed of the ordering of the matter of his pleading, Tefl his replica-
¢z. i! % :3. ,?B. IlII g 250 tion depart from his count, or his rejoynder from his barre ; et fie de cwteris,

; ™) ”1 h-g- PO 7 (/] In ancient :.v::ircrs ql l:::t_rt*c 19 t::rl'icr:i cxeeptio perempioria @ replication was then ealled
['Jf_] . I, 4‘. ah. 11,1l 7e 4 1'prf'fﬂffﬂ, (s 11OW 1t 15 y il l'L'JI)IllLiL‘I', J'I‘J/an‘ﬂffﬂ y o llll'l'tJ{JIIILICI‘, rﬂ.’ﬂﬂ’;‘ r}ﬁf.r'mn'ﬂ; l'l'_/f;.‘ ufn*;'f,-;j ;'u'
to. I, 7. 6. 83. il 6. 9. 37. 43, enfinitum,

] V. Seft. 485.

!:l']] Drafl, 1i. 4. fo. 400, A dea
iet. li. G, co. g7. :

(x) Aadthen it doesy becaule the plaintifl cannot diftern what to anfiverto in his replication.  Noto to the vith edition.



Lib: 3.+ Of Confirmation. - Sek 5344 - .50%

A departure an pleading is-faid to be when. the fecond plea contaipeth matter not purfuant (Sid. 10. 97, 146. 292, Finch
20 his former, and which fortifieth not the. fume, and thercupon it is called deceffus, becaule 391+ 2. Cro. 264.)
he departeth from his former plea; and therefore whenfoever the rejoynder (taking one ex- 39 If 3. 13. b. 39. H. 6. 13,
ample for all) containeth matter fubfequent to the matter of the barre, and not fortifying the &, Z;S' > ‘r;Ii‘ 51-:}3.2- rl
fame, this 1s regularly a departure, becaufe it leaveth the former, and goeth to another mattef. o8, H. 3_5}},*'3 1. A
.As if in an affife the tenant plead a difcent from his father, and giveth a colour, the demandant (Doc. Pla, 119. 1. Cro. 228,
intituleth himfelfe by a feoftement from the tenant himfelfe, the plaintife cannot fay, that 229257,
that feoffeinent was upoh condition, and to flew the condition broken ; for that fhould be ©. . 7.8, 3. H.6. Departurc 2,
a cleere departure {rom his barre, becaufe it containeth matter fubfequent.  But in an af- Yoo T T e
tife, 1f the tenant plendeth 1 barre, that /. §. was {eifed and infeoffed him, &c. and tlie plain-
tife fheweth, that he himielte was lcifed 1n fee, untill by 7. 8. difleited, who infeofted the te-
nant, and he re-entred, the defendant may plead 2 releafe of the plaintife to Z. 8. for this
doth fortifie the barre., c .
If a man plead performance of covenants, and the plaintife reply, that he did not fuch (Sid. 10.77. 180, 404.)
an act according to his covenant, the defendant faith, that he oﬂ‘crec? to do it, and the pluin- g’ E] Dy. 253;: 23 kL. Dy. 271,
tifc refufed it 5 thisis a departure, becaufe the matter is not purfuant ; for it is one thing to doe 3;2_ 333L4G3 1-'13'5'?1}‘ 43- £ J
Al thing, and another to otter to doe ir, and the other refufed to doe it : therefore that liguld 18, L. 4. 24. s. H;,r 5; *
have been pleaded in the former plea. Fide &' cawe in a guare impedis, what plea fhall be 8. H.6-11.7 33 H. 6. 14.
{afety pleaded in primo placito. | (Cro. Car, 257. 1. Saund. 83. .
When a man in his former plea pleadeth an eftate made by the common law, in the fecond ;‘?98 L g
) e N { o . Pl.Com,105. b. Fulmerfion™
plca regularly he fhall not make it good by an alt of parliament.  Sowhenin bis former . o1 H 7. a5, 57, H.B. B,
pica he mutuleth himfelte generally by the common law, in his fecond pled he fhall not 21 H. 5. 17. 37.H. 6. 5.
cnable himielfe by a cuftome, but thould have pleaded it firft. ' . 88. . 6. 25.

If 4 man plead an eftate generally, (as for example a feoffement in fee) he in his fecond (Seund. 142.5.C. 1. Leo. 81.8.C
. Raym. 6o. Sid. 142.)

plea fhall not maintain 1t by other matter tantamount in law, as by a diffeifin and releafe, or o1, H, 7. 25. 1, E
by a leafe and releafe, ora giftin taylein barre, and in the {econd plea a recovery in taluc; 3. H. 7.5 7. H 7‘}24
for this 1s a departure ¢ but he in that cafe fhall count of a gift, and maintaine it in his re-
plication by arecovery in value, becaufe he could have no other count. -,.
See more of this matter, where the plaintife varying from time or place alledged in the .4 ¢ .a. 485,

count of actions tranfitory, fhall commit no departure, R
The plea that containes duplicity or muluplicity of diftin(t matter to one and €he fame pj, Com. 130. 142

. thing, whereunto {everall anfwers (admitting each of them to be good) are required, is not
allowable in law.  And this rule you {fie extcndeth to pleas perpetuall or peremptory, and
not to pleas dilatory ; for mn their time and place a man may ufe divers of them ; and hereof
ancient writers * ipcake notably : Siewt afor und aélione debet cxperivi faltem ilid durante, fie % Feta L. €. ca Bradl
oportct tencntem und exceprione, dum tamen peremptoria (quod de dilatoriis non off tenendum); gquia | 5. fol. ' 4:;0' 135 Bration
St liceret pluribus wti exceprionidus peremptoriis fiuul & feinely ficut fieri poterit in dilatoriisy fic fes
quereiury quod i tn probatione unius defecerity ad aliam probandant poffit babere recurfum, quod non
vf permiffioile, non magis quam aliquem fe difendere duobus baculis in duclley cion unus tantin .
ﬁ{jﬁ'fﬂh ’
But where the tenant or defendant may pleade a generall iffue, thercupon the gencrall - ot s 4
ffue pleaded, he may give in evidence as many diftinet matters to barre the adtion or right
of the demandant or plaintife, as he can. (1) | |
A {peciall verdift may containe donble or treble matter ; and therefore in thofe cafes the te- |
nant or defendant may eyther make choice of one matter, and to plead it to barre the deman-
dant or plaintite, or to plead the generall iffue, and to take advantage of all; or he may plead
to part one of the pleasin barre, and to another part another plea; and his conclufion of his gg. H. 6. 27.
plea fhall avoide doublenefie, and hereby neither the court nor the jury is fomuch inveigled,
as 1t one plea fhould containe divers ditinét matters.  And if the tenant maké choice of ‘one
- pieain barre, and that be tound aguint him, yet he may refort to an aflion of an higher na-
turg, and ke advantpge ot any other mateer,  And the law in this point is by them that un-
derftand not the reafon theveot milliked, faying, Newmo probibetur pluribus defenfionibus utg. * (Ante 139. 2.)
Andar is worthy ot obfervation, thut in the raignes of  JFdward the {econd, Bdward the
firft, and upwards, the pleadings were pluin and fenfible, butnothing curious, evermore having
chicfe refpect to matrer, and not to formes of words, and were often holpen with a guee/ffrum
e/fy and then the queltions moved by the court, and the anfvers by the parties were alfo en-
tred into the volle.  But even in thofe dayes the formes of the regifter of orginall wiirs
were then punctually obferved, and matrers 1 law excellently debuted and refolved 3 and
whero any great difhiculey was, then it was refolved by all the judges and fages of the law
(who were for matters 1 law culled comeilium regis) and their affembly and refolution . 92, k. L cor Rep. in Gne
wis entred inco the volle.  As for cxumplv, in the grear cale 1 a quare ;'w“;u'fh'r, betwedn rotul.
the king and the prior of Worcefter, concebiving an appropriation, whether it were a most-
muiuc, the vecord [‘;Iith, ad qrReN: deem ewrnit _Pr:t;'tﬁﬁn.i priai' por o aitorungtum ﬁuu{f, &e. Kot
CA TN N0
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E. 3071
oc. Plac. 135.)
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() Tt is natural to plead fivfl to he jurifili&tion, and aftevauards to the aorit of the ennt.  Nota, The byie fo v vrked before the connty
19, Fledies 30 740 Wotay Upon defaadt in the county the fuapment fall be that the baoicl Sl oo 30 1o 6o qoe ge He 6
10, Brooke Count 78, I'ide 30500 Thordfurevas 1t feemsy it s more proper 4o veferan 1 cxvocpltion ts tae worit for e Lifl place,
tf the firfl furls, I fpecial cafes the order of pleccding s not obferoct s av for exapley o dedovdant in dil vy i the cullody of the
Sl aeas permitiod to plead v ploain aluidement of the worit before anv connt seas e s ond belorc avy of the olver defondionts care
s, 3o dlon 6, Fotm Dedas zoo Lord Wellage hby and etler defondints onagye apaocid 1o oy ploadad tn oot eent of the < ot b fure
iy count sos made,  Plowd, Com y—=—Lotd Nowe MbS,



Lib, 3.

[2] Ockam, fo. 17,
[5] Palch. 5. R. 1. cor. Rege.

[c] 1. H. 3. Rot, pat. Brall. {zpe.

[4] Bratt. fxpe.
[f] Bl E. 3; 31-

[/} Rot. pat. 24. H. 3.

g] Liber cjus de legibus extat
cript. temp. E. 1.

[#] Rot. pat. 17. E. 2.

i2. H. 4. 8.

(Hob. 332, Ante 52. a.

*36. K. 3.ca. 15. 46, E, 3. 21,
DY" 299- Lit 8- fﬂ'l 161-

Lib, 10. fo. 131.

(Doc. Pla. 116.)

1i. 10, fo. 88, Pl. Com. 421.

Sid. 195, 146.)
Doc.Pla, 70,118, 136.138.254.)
11. Rep. 52. a.)

Cap. 9. Of Confirmation. - gect. 533,

examinntis et intelledis recordo et proceflic coram toto concilio tam thefanrario et baronibus de

[feaccarioy quam cancellario, ac etiam jufliciariis de ntroque banco infpeéld caufd, pro éﬂ&, pro do-

mino rege dicunty, quid ad ipfum regem fertinet preefentare, Se. confideratum off, e, For in
thofe dayes though the chancellor and treafurer were for the moft part men of the church,

yet were they expert and learned in the lawes of the realme.

As for example, in the time of the Conqueror, Egelricus epifcopus Ciceftrenfis wir antiquiff-
s, et in legibus fapientifimus, as elfewhere I have faid.

[@] Nigelius epifcopus Elienfis Hen. 1. thefaurarius in temporibus fuis incomparabilem habuit

Seaccarii fcientiam, et de eddem firipfit optimeés

[6] Henricus Cant, epifcopusy Ho Dunelns’ epifcopus, Willielmus Elienfis epifcopusy, G, Roffen/.
epifiopus.
PﬁjﬂMd?‘ﬂ'ﬂHI de Patefbul clericus decanus Diwi Panli Loudon’ conflitutus fuit capitalis jufiic’ de
banco, quiain legibus bujus regni peritifimus.

[dY Willus de Raleigh clericus jufticiarius domini yegise

[e] Fobannes epifcopus C arlie:{/fs/ tempore FI, 3.

Rabertus Pafféeleave cpifeopus Ciceflrenfis tempore H, 3.

[ Robertus de Lexintonio clericus confiitutus capitalis juftic’ de banco.

[¢] Febanues Britton epifcopus Hereford.
[6) Henricus de Stanton clericus conflitutus fuit capitalis jufliciarius ad placita ; with many
others. And {o were divers and many of the nobility, who when matters of great difficul-

tiec were brought into the upper houfe of parliament by writ of error, adjourncment, or
other parliamentary courfe, did by the afliftance of the reverend judges, who ever attended
in that court, judge and determine the fame as by former and ancient records, and fpecially
by the faid record of g. R. 1. doe manifeftly appeare ; and therefore the lords of parliament
were called for thofe purpofes, concilinm regis; and like to the aforementioned record there
be very many.

In the raigne of Edwardthe third, pleadings grew to perfetion both without lamenefle and
curiofity ; for then the judges and profeflors of the law were excellently learned, and then
knowledge of the law flourifhed, the ferjeants of the law, &c. drew their owne plead-
ings ; and therefore truly faid that reverend juftice Thiraing, 1n the raigne of H. 4. that in
the time of Edw. 3. the law was in a higher degree than it had been any tume before 5 for
(faith he) before that time the manner of pleading was but feeble in comnparifon of that it
was afterward In the raigne of the fame king,

In the time of Henrie the Sixth the judges gave a quicker eare to cxceptions to pleadings,
than either their predeceflfors did, or the judges in the raigne of Edw. the fourth, when our
author flourithed, or fince that time have done, giving no way to nice exceptions, to long az
the {ubftance of the matter were fufiiciently {hewed. And asin the raigne ot king Fdwward the
third, by an act of parliament * 1t is provided, that counts or declarations fhould not
abate fo long as the mattcr of the action be fully thewed in the declaration and writ ; fo fince
our author wrote, 1n the raigne of queene Elizabeth, provifion is made, that after demur-
rer the judges fhall give judgement according to the right of the caufe and matter in law,
without regarding any impcrfeétion, defect, or want ot forme in any writ, vetorne, plaint,
declaration, or other pleading or courfe of proceeding whatfoever, cxcept fuch as the party
demurring fhall {pecially thews In which acts appeales and indiétments of felony, mur-
der, or treafon concerning man's life, and the forteiture of his lands and goods, arc excepted.
An excellent and a profitable law, concurring with the wifedome and judgement of ancient and
latter timces, that have difullowed curious and nice exceptions tending to the overthrow or de-
lay of juftice ; apices juris non funt jura : yetit is good for a learned profeflor to make all things
plain and perfect, and not to truft to the ateer aide or amendment by torce of any ftature, left his
client’s caufe matcheth not therewith ; and as it is in phyficke for the health of a man’s body,
fo it is in remedies for the fafety of a man’s caufe. In law, prafat cautcla quam medela,

But now let us returnc to our author.

Sect. 535,536, 537
JT EM, f foyent forgnior et A LSO, if there be lord and tenant,

tenant, * mefque le fergmor - albeit the lord confirme the
confirma l'eflate que Il temant eftate which the tenaunt hath

ad en les temements, uncore le in the tenements, yet the feig-

[fergniorie  enticrment demurt{ @ niorie remaincth  cntire to the

le

W omefmewct, L,and M. and Roh.
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lord as it was before.

Lib. 3.

a le feignior come il futt adevant.

Sect. 536. l

E N mefine le manner ¢f, fi TN the fame manner is it, if a

bome ad un rent charge bors ~ man hath a rent charge out of
de certeine terre, et il conmfirma certaine land, and hee confirme
leflate que Je tenant ad en la terre, the eftate which the tenant hath

uncore demurt a le ¢onfirmor le rent in the land, yet the rent charge
charge. remayneth to the confirmor.

Se&. 237,

EN meme le manner eff, fun [N the fame manner itis, if a

bome ad common- de paflure  man hath common of pafture
’ in other land, if he confirme the

* en auter terre, st confirma
eftate of the tenant of the land,

eflate de le temant de la  terre,
rien departera de luy de fon com- nothing fhall paffe from him of

mon 3 mes ceo nient obfiant le com-
mon demurt a luy come fuit ade-
vant.

his common ; but notwithftand-
ing this, the common fhall re«
mayne to him as 1t was before.

ERE isthe fixth cafc wherein the releafe and confirmation doe differ ; for by the releafe

of the feigniory, rent charge or common are extinét. And fo thefe threc Seftions be
evident, and need no explication, faving that fome doe gather wponi thefe two laft Sections
and the next enfuing, that a man cannot abridge a rent charge or cornmon pafture by a con-
firmation, as he may doc a rent fervice n refpe of the privitic betweene the lord and
tenant, {o as (fay they) a tenure may be abridged by a confirmation, but not a rent charge
or common : and therefore Litileton beginneth the next Setion with an adverbe adverfative,
viz. (mes but) &c.  But a man may releife part of his rent charge. or common, &ec.

Sect. 538.
a8. E. 3. 92, 93.

, : . ob. Al 97.
BUT if there belord AP the seon wiere: 3,308, 5 A0
and tenant, Wh ich ‘ e5. a. 21, K. 4, 62. per Brian.
tenant holdeth of his

ther cannot be referved up- 1o0. E. g. tit. avowric 100,
on the confirmation 1s, be- (9. Rep. 33.)

lord by the fervice of

feaitie and 20 fhil-

MES Jf fouent

Jeignior et te-
nant, lequel  tcnant
trent  de fon  feig-
nior per le fervice de

caufe as long as the ftate
of the land continucth, it
cannot by the confirmation
of the lord be charged with

ﬁa/tf},’ ¢t 20 5. de rent,
S e fagmor  por
Jon fait confirma ['f-
tate le tenant, a te-
ner per 12 d. ou per
un denier, on per un
marle : en ceft cafe le
temant  off  difcharge

lings rent, if the lord
by his deed confirme
the eflate of the te-
nant, to hold by 12
pence or by a peany,
or by a halfe peny: in
this cafe the tenant iy
difcharged of all the

1y

» R

any new fervice, Ho o as g
1 cvident that  the Jord
by his confirmation may di-
minifh dand abridge the fer-
vices, Dbut to referve up-
on the confirmanon new fer.
vices he cannot, {0 long s
the former citate in the te-
nancie continucth,  And s

where a conlirmaticn doth
lnl:u'ga

en—=ou, L.und .'*.L'.nnl | L ¥R I
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7. E. 8. 10. 22, L. 3.18. D

4. E. 3. 1a.

4. E.3.19. 9- E. 3. 1. 12. E. 4.

11. 16. E. 3. hnes 4.
6. Eliz. Dicr 2 30.

{Ant. 47. a.)

(Plo. 563. b.)

Brition f. 57.177. 40. E. 3. 21,
47, 48. 18. E. 3. 20, 50, Afl,
6! 14- H. & 8.

(Ant. 76. 2.)

13. R. 2. tit. avowrie 8q.
Nota diftum, Fuzh,

(Ant.ag. a.)

faire fitz corvaler, for thefe be incidents to the tenure that remaine.

inlarge an eftate in land,” g zoufs les aufers other fervices, and
there ought to be privitie, as

huth beene faid ; {o regularly fervices, et me rendra fhall render nothing
where a confirmation doth e g fgﬁf:gg"gfgr,fbrf- to the lord, but that

il St e o’ i o can- which s comprifd

And thercfore here Little- Prf/‘? deins JW&"[??Z&’ le 1n the fame CQnﬁ{m_
fog putteth his cafcof lord —ron - pp0t/on. tion.
and tenant bgtweene wholn - '
there is privitie. And therefore if therc be lord, mefne and tenant, the lord canuat con-
firme the cftate of the tenant to hold of him by leffer fervices, but this {s void, for that
there is no privitic betweeng them, and 4 confirmation cannet snakis fuch an alteration of
tenures.

And the cafe 1 4. £. 3. maketh nothing againft this opinion’; for there the cafe in fubftagce
1s this 1 Fobn de Bowpike held certaing lynds of Ralfe Fernon, and before the ftatute of guia
emptores terrarunty levied a fine of the fumne lands to the abbot of Cog /@il and his fuccefiors
to hold of the chiefe lord (which was Ralfe Flernon) by the fervices due and accuftomed.
Ralfe Vernon made a charter to the fuid abbot in thele words : Conceffi etiam eidemn abbati ct
Succefforsbus fuis rdaxavi et quictum clamawi botum- yus, e, quod habeo, wel potero habere in
omnibus tenementis qua idem abbas babet de dono fobannis de Bonvile, tenendum de me et he-
redibus wmels in puram et perpeluam eleemofinam 3 and adjudged, that 1t was a gaod tenure in
frankalmoigne : which cafe proveth pothing that the lord paramount may by his copfirmus
tion to the tenant peravaile extinét the mefnaltie (as it 15 abpdged hy maiter Fitzberdert
in the title of Gonlﬁmatiﬁn, pl. 21.) for the immediate lord did there make. the faid charteny
and not any lord parampunt. (And therefore 1t 15 ¢ver good to relie upon the booke at
large, for many times compendia funt difpendia, ang mielins of! petere foutes, quam feffand
rivelos). And of this opinion was mafter Ploavden upon good advifement and confideragiop.

Apd herc is the feveath cale wheren the rcleafe and confirmation doth agree; forif theye
be lord and tepant by fealty and twenty fhillings rent, the lord may rcfe:lib all his right
in the feioniorie or in the tenancie, faving fealtic and ten fhillings rent ; but he cannot favea
new kinde of fervice, for he may afwellabridec his fervices upon a releafe as upon a cogfir-
mation. And as there 1s required privitie when the lord abridgeth the fervices of his te-
parit by his confirmation ; {o muft there be alfe, when the lord by his releafe abridgeth the
fervices of his tenant. Angd therefore the lord paramount eannot releafe to the tenant pers
availe faving to him part of his fervices, but the faving in that cafe is vaid: (1).

Et rendra rwn a fon /é’z§mar Jorfque ceo que e/z‘ comprife, &g,
Which werds are thus to be underftoad ; that the tenant fhall not repder any ‘more rent or
annuall fervice to the lord.than 15 contatned in the deed ; but other things notwithftaudin
the faid confipmation the tenant fhall yeeld to the lord, as releefe, ayde gur fle mayicr, and
ayde pur faire fitz chivaler, becaufe thefe ave incidents to the tenure that remaine, and fhall
not be difcharged without fpeciall words, by the generall words of all other actions, fervices
and demands. And fo if a man hold of me by knight’s fervice, rent, fuit, 8cc. and 1 re-
leafe to him all my right in the feignieric, excepting the tenure by knight’s fervice, or
confirme his eftate to hold of me by knight’s fervice only for all manner of fervices, exactions,
and demands ; yet fhall the lord have ward, marriage, releefe, ayde ﬁurﬁﬁ- maricry et pur

' vt 1t 1s holden, that
if a man muke a gift in taile by deed referving two (hillings rent a@ luy ef fos beires pro am-
nibus ot omniniodrs feritiis, exallionibus feenlaribus et cundis demandis, if -tho donee dic his
heire of full age, the donor fhall have no relecfe, becaufe mn the originall deed of the gife
in taile 1t 1s exprefly limited, that by the fervice of two fhillings rent he fhall be quite of all
demands l(:md relecfe licth in demand); and by reaton of thofe words, fuy they, there cannot
any relecte become due ; but fome doc hold the contrary in that cafe,

Sect. 539.

MES file fognor wvoile per PUT if the lord will by his

Jait  de  confirmation, que deed of confirmation, that

le tenant  en  coff cas  doit the tenantin this cale fhall yeeld
TTPT AT

Pe]

(1) 3. Intt. 47 A faving will ferve for any thing that is implied m the judumenty as in cafe of felony to fuve the wife's dover;
but a fiving will not ferve apaindt the exprets judgment, for that fhould he tepugnant, as fving the Lite of the offendey thould Ly

void.



Lib, 3.

render a luy un efperver ou un
rofe annualment a tiel feaft, &c.
ceft * confirmation eff vaide, pur
ceo que il referva a luy un novel
chofe que ne fuit parcel de fes
ferveces devant la confirmation !
et gffint le feignior poit “bien per
tiel confirmation abridger les fer-
vices T per queux le’ tenarit tent
.de luy, mes il ne poit referver a
[uy novel fervices.

Of Confirmation.

Se&. g40.

to him a hawke or a rofe yearly
at fuch a feaft, &c. this conf{rmaa
tion 1s void, becaufe hee referveth
to him a new thing which was not
parcell of his fervices before the
confirmation : and fo the lord
may well by fuch confirmation
abridge the fervices by which the
tenant holdeth of him, but hee
cannot referve to him new fer-
vices.

HIS upon that which hath beene fuid before in the next preceding Se@ion is evident,

and needeth no further explication.

Sect. 54o0.

JTEM, fi foit feignior ¥, mefne,

et tenant, et le tenant eft un
abbe, que tient de mefne per cer-
taine fervice annualment, le quel
wad afcun caufe § daver acqui-
tance enVers fon mefne, pur porter
briefe de mefne, || . en cefl cas,
Jile mefne confirmal eftatequel aboe
aden la terre, a aver et tener la
terrea luy et a fes fuccelfors en
frankalmoigne, &c. en ceff cas le
confirmation eft bone, et adon-
ques 'abbe tiendra de le mefne en
frankalmoigne. Et la caufe eff,
pur ceo que, nul novel fervice off
referve, car touts les fervices e-
Specialment  [fpecifies  font  ex-
tinéts, et nul rent eff referve § al
mefine, for[que®* que I'abbe tient de
luy la terre, et ceo fifp 1+ #/ devant
la confirmation ; car celuy que tient
en  Jrankalmoigne ne doit faire
afcun corporall fervice ; {ffint 11
que per tiel confirmation 1l appiert,
que le mefie ne referva a luy af-
cun novel fervice, mes que les
tenements [erront  tenus de luy
come ceo fuit devant. Et en ceff

A LSO, if thete be lotd, mefne,

and tendnt, and the tenant is an
abbot, that holdeth of the mefne
by certaine fervices yearly, the
which hath no caufe to have ac-
quitance again{t his mefne, for to
bring a writ of mefne, &c. in this
cafe, if the mefne confirme the
eftate that the abbot hath in the
land, to have and to hold the land
unto him & his {ucceflors in frank-
almoigne,or free almes,&c, in this
cafe this confirmation 1s good, and
then the abbot holdeth of the
mefnein frankalmoigne. And the
caufe1s, for that no new fervice i3
referved, for all the {ervices {peci-
ally fpecified bee extinét, and no
rent 1s referved to the mefne, but
the abbot fhall hold the land of
him as it was before the confirma-
tion; for he that holdeth in frank-
almoigne ought to doe no bodily
fervice; fo that by fuch confirma-
tionitappeareth,themefnefhallnot
referve unto him no new fervice,
but that the lands thall bee holden
of him as it was before. And in this

cafe

366

de v, not in [, and M. nor Roh,
| & ¢ notin L. and M, nor Roh.
At tl=-a luiy L. und M,und Roh.

X per quenxletenant tient
§ per cas added L. and M. and Roh.
b oane novin Loound M.

Y confirmation—refevacion, .. and M. aud Rol
Y mehe~—mefmey L. und M. but not in Ruh.
Y al mefne not in L. and M. nor Rubh.
3} qre notin L. and M. nor Roh.
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4. E. 3. 19.
lord Wake’s cale. 10. E. 3, 5.
¢5. E. g. chnfirmat. 8.

4. E. 3. 19, 20. F. N.B.136.
h. & q. 4. E. 4. 35. 31. E, 1,
Mefne 55. 11. E. 3. Avow-
rie 100. 22. E. 7. 18. b,

go. E. 3.13. 16. H. 3. Avow-
TIC 243,

(g. Rep. 230.)

45. E. 3. 10. go. H. €.
tit. barre 58. Regiftrum t02.
1. H, 6. cap. s.

{Poft. 323. a.)
Brooke tit, propertie 28.

(Scét. 589, 590, 591:)

[4] Bra&lonlib. . 59. b.

24. E. 3. tit. difcont. 16.

4s. E. 3. 18, 40. E, 3. 17.

43 E. 3.4, 9-E. 4. 38.

Dier, 10. Eliz. Growche’s cale.

v un=—==tiel, 1.. and M. and Roh.

23. E. 3. 13- b.the |

Qap. Q.

cafe l'abbe averaun briefe de mefne,
s'il foit diftreine en fon default, per
force de le dit confirmation, lou
per cafe il ne puiffoit aver * un

briefe adevant, Sc.

Of Confirmation.
cafe the abbot fhall have a writ of
mefine, if hee-bee diftrained 1n his
default, by force of the faid confir-

mation, where per cafe hee migit
not have fuch a writ before.

Sect. 541.

ERE our author having feene the former bookes putteth his cafe, that the mefne muketh
the confirmation to hold in frankalmoigne, and not the lord paramount.

Et en Cﬁ’ﬁ fﬂ/ﬁ’ ['abbe avera é»’fﬁ’/i’ de ?fléfflf- 'Here 15 to bee noted, that upon
a confirmation to hold in freealinoigne there Iyeth a writ of muine, albeit the caufe of acqui-

contra formam feoffamentt.

HERE is to be obflerved a
diverfity bectweene the
cuftodie of the body of a
ward within age, and a right
of inheritance in the body
of a villeine in groffe; for a
man may bec put out of pol-
{eflion of the cuftodic of his
ward, but not of his villeine
in grofle, no more than a man
can bee of his prifoner which
he hath taken in warre.

Alfo of things that are 1n
grant, as [Ients, COIMINONS,
and the like, 1t 1s at the elce-
tion of the party whether hee
will be diffeifed of them or
no, as fhall bee faid.after in
his proper place. (1) Butofa
villeine in grofle he cannot at
all be differfed. [a] Non walct
confirmatio nifi e qui con=
firmat fit in poficfione rei wel
Juris unde fieri debet confir-
matio, €5 ecdem modo nifi ille
cui confirmatio fity fit in paffif-
Sfone.

And materially doth Lietle-
ton put his cafe of a villeine
in grofic; for of avilleine re-
gardant to a4 mannor, the
lord may be put out of pof-
{eflion ; for by putting him out
of poffeflion of the mannor,
which is the principall, hee
may likewife bee put out of
pnt{cﬂinn of the villeine re-
grardant, whichis but acceflo-
ry. And by the rccovery of
th mannor the villeine is re-
covered, But if another doth

take away mir villeine m

grofe or regardant, he gaineth no pofietlion of him. A

Sect. 541.

JTEM, fi jeo fue

- ferfie d'un villern
come de villein en
gros, et un auter luy
prent bors de ma pof-
Jelfion, enclazimant luy
d'cfire fon villeine+ la
ou 1l wavoit afcun
droit d'aver luy come
fon villeine, et puts
Jeo confirma a luy ['e-
Slate que il ad en mon
villetne, ceft confir-
mation femble void,
pur ceo que nul poit
aver poffeffion de un
home come de villcine
cn groffe, Jt nom celuy
que ad droit de luy
aver come fon Villein
en groffe.  Et iffint
entant que celuy a
que le  confirination
Jut fait, ne fuit feifie
de luy come de fon
villeine a le  temps
de confirmation fait,
tie! confirmation  off
vo1d.

“tall beginne after the feignior.  Aud fo upon fuch 4 confirmation the tenant {hall huve,

ALSO, if I be {eifed

of a villeine as of
a villeine in grofie, and
another taketh him
out of my pofleflion,
clayming him to bee
his villein there where
hee hath no right to
have him as his vil-
leine, and after I con-
firme to him the eftate
which hee hath in my
villeine, this confir-
mation f{eemeth to be
voide, for that none
may have pofleflion of
a man as of a villeine
in grofle, but he which’
hath right to have
him as his villeine in
grofle. And fo inaf-
much as hee to whom
the confirmation was
made, was not fcifed
of him as of his vil-
leine at the time of the
confirmation  made,
fuch confirmation s
void.

d this doth well appeare by the writ of

native babendo, for that writ is not brought againdt any perfon in certaine (becaufe no man

(1) Sce ant, 239 note 1.

il 1~

N Jaon il wavoit aftun droit d'aver luy come fon vidlcing not u bovnd AT, por Rec,



Lib. 3. Of Confirmation.

can gaine the pofieflion of him. But the writis to this cffe® : Rex wic’ falutent. Pracipimus
tibiy quod jufte et fine dilatione babere facias A. B. nativum et fugitivum fuumn, ES'e. ubicunque ins
wentus fuerity, Ec. et probibemus fuper foristalluram nofiram ne quis eum ingufle detineat ; fo as
detaine him one may, but to poflefle himfelfe of him, and to difpoffefle thelord, he cannot.

And if a man might have beene difpoficiled of a villeine in grofle, or of a villeine regardant
- (unlefic he bé difpofietled of the mannor alfo, as hath beene faid), the law would have given
a remedie againft the wrong doer, as the law doth in the cafc of a ward.

Now, fceing it doth appeare by our bookes [«] (and by Littletzn himfelfe by implication
{peaking only of a villeine in grofle) that if a man be difleifed of the mannor whereunto the
villeine is regardant, he is out of pofleflion of his villeine, and fo an advowfon appendant,
and the like. Hereby (Littleton putting his café of a villeine in groffe) and by divers autho-
rities a point controverted in our bookes [*]is refolved, viz. that by the grant of the mannor
without faying cum pertinentiis, the villeine regardant, advowfon appendant, and the like,
doe paffe ; for if the difleifor fhall gaine them as incidents to the mannor, whofe eftate is
wrongfull, & multo fortiori the feoffee, who commeth to his eftate by lawfull conveyance,
fhall have them as incidents. But where the entrie of the diffeifee is lawfull, he may feife
the villeine regardant, or prefent to the advowfon, &c. before he enter into the inannor :
otherwife it is where his entrie is not lawfull ; and fo are the ancient authors [4] to be
intended (1),

Sect, §542.
RBUT in this cafe, if

thefe words were
inthedeed, &c. Sciatis
me dediffe et conceffiffe
tali,6c. talem villanum
meum, this 1s good ;
but this fhall enure
by force and way of
grant, and not by way
of confirmation, &c.

ERE it is to be ob-

ferved, that a man hath
an inheritance in a villeine,
whereof the wife of the
lord fhall be endowed, as
hath beene faid; for in hin
a man may have an eftate n
fee or fee taile for life or
yeeres. And therefere Little-
ton 18 here to be underftood,
that 1n the grant there were
thefe words (Ais beires) or elfe
nothing pafled but for life, as
of other things that lic in
grant.

ES en coff cas,
M [ teels parols fue-

ront en le fait, * .
Sciatis me dedifle et
concefliffe 4 tali, &c.
talem villanum me-
um, c’efl bone; mes ceo
urera per jforce et voy
de grant, et nemy per

voy de confirmation,
.

Sett. 543,

ETt afeun foits ceux werbs A N D {ometimes thele verbes

dedi et concefli wureront dedi et conceffi fhall enure by
per woy dextinguifbment de/ way of extinguifhment of the
chofe done ou grant ; ficome un thing given or granted; as if a te-
tenant tient de fon feignior per nant hold of his lord by certaine
certeine rent, et le fergnior gran- rent, and the lord grant by his
ta per fon fait a le tenant et a fes deed to the tenant and his heires
beires I rent, &c. ceo urera a le the rent, &c. this fhall enure to the
tenant per voy dextinguifbment, tenant by way of extinguifhment,
car per cel grant fle rent oft ex- for by this grant the rent is ex-
tinél, . tinét, &c.

And this erant of the rent fhall enure by way of releafe.

Set.

¥ oo, notin Lo und AL onor Roh. + tals not i L, and N, nor Robh,
(1) See the Chapter ou Villenape.

=5

Sect. 542,543

S,

o7

(Ant. go3.a.)

fa] Brafton, fol. 243,
Britton, fol. 106.

(5. Rep. 11. b,

Ant. 77. 3. 121, b.)

[#] 9. E. 4. 38. 3. Hi 4. 15,
18. E. 3. 44. 16. E. 3.

Quar. Imp. 146.

19. R.'2. Trefp. 253.

19- H. 6. 33. 21. H. 6. 9.

93. H. 6. 33. 5. H. 7. 36. 38.
10. H. 9. 9. F. N.B. 33 g
22, H, 0. 33. per Moyle,

30- E. 3- 31& 39+ E- 3- 21a

43. E. 3. 12.
(Plowd. 258. 2. Ant, 122.b.

Polt. 349. b. 36%. b.)
[4) Bratton, tol. 242, 243.

Britton, fol. 126, Fleta, acc.

2. H, 6. F. N, B. 77 @ b.

24. E. 3. Difcont. 16.

3. E. g 19 & 3. AllL 1.

$ ci—tieen, Loand M. and Roh.
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Sedt, 544

2, Roll, 405. . .
( 105) F N -mefme le manner eff lou IN the fame manner it 15 where
“® un ad un rent charge. bors ~ one hdth a rent charge out of

-de certaine terre, et if grauntaial . certaine land, .and . hee -grant. to
Zenant de la terve ke rent charge, the tenant of the land the rent
G, - Et la caufe off, pur ceo-que charge, &c. 'And the reafon i,
appiert, per les parols del grant, for thatit appeareth, by the-words
- que levolunt .le donor-eff,que lete~ of the grant, . that the will of the
nant avera le rent, Sc. Etentant donor - 1s, that the tenant fhall
que 1l ne puit aver ne percerver have the rent;&c, Andinafmuch as
afcun rent hors de fon terre de- hee cannot have or perceive any
mefne, pur ceo e fait Jerra inten- rent out of his owne land, there-
due et pris pur le plurs advantage fore the deed (hall be intended and
et availe fur le tenaunt que puit taken for the meft advantage and
efte: pris, et ceo eff per voy d'ex- availe for the tenant that 10 may
tinguifbment, | be taken, and this is by way of ex-
finguithment,

34.H. 6. fol. 41. UT if the grantee of the rent-charoe orvanteth it to the tenant of the land and a2 firanger,
(Aote 284, a.) &7 1 dhall be extinguifhed bue for the moitic : and fo it s of ' feiunioric,

Sect. cas.

JTEDM, [ jeo kffa terre @ un A LSO, if T let land to a man for

_ bome pur terme d'ans, ef puis  terme of yeares, and after I
J¢o confirma fon eftate fans pluis confirme his cftate without put-
parolx mitter en le fait, per cel ting more words in the deed, by
2/ wad pluis greinder ¢flate que this he hath no greater eftate than
pur terme d'ans, ficome il avoit for terme of yeares, as hee had
adevant. before.

Sect. 549,
MES [fi jeo relefla a luy BUT if I releafe to him all my

mon drozt que jeo aye en right which I have in- the land
le terre fans plus  parols mitter -without putting more words in the
en le fait, il ad effate de frankte- deced, hee hath an cftate of free-
nement. { Iffint poyes entend, hold (1), So thou muaift under-
mon fits, divers grands diverfi- fland (my fonne) divers great di-
tes perenter releafes et confirma~ verlities  betweene  releafes  and
11005, confirmations.

IN thefe two Se@ions s the feventh cafe wherein a releafe and contiimation dos G,

Sedt,

W HH""'!/IMH(', L.oand M. and Roh, 'I' juho.“'a ot i Ta ond AL nor Rol : el oo T, and ML oooad 1l

(1) ‘T r:iv:r: a cnn!l"n-nm‘nnn this eflefl, o the cafe of a Yefe ar common law, the o, muft have provi et made s dom] enne
But ny chtiy 15 necetla Y Loy the puipofe, dothe Jeade h.t:*,'.nn una fales undeu the gt



Of Confirmation, Se&t.547,548,549. <368

Secl. 547.

_ ] T-E-M, fi jeo efteant deins AL‘SO,‘ if* I'béingwithin age let (Ant. 296.)
age lefla terre a un auter pur land to another. for terme‘of
terme -de xx. aps, et puis i xXx.yeares,and afterhegranteth'the
graunte le terre'a un auter pur land to another forterm-of x.yeass,
trerme de x. ans, ffint i/ granta {o’hee granteth but parcell of his
forfqueparcel de fon terme: enceff terme: in this cafe when I am of
cafe quant jeo fie de pleine age, full age, if I releafeto the grantee
/i jeo releffa al grauntee de mon  of my leflee, &c. this releale-1s
.‘Zgﬂéﬁ’, Ee. ceft releafe oft voyd, pur  void, becaufe there is no privitie
ceo que 1l m'y ad afcun privitie  betweene himand me, &c. Butif I
perenter luy et moy, Sc.  Mes /i confirme his eftate, then this con-
jeo confirme fin eftate, dongue firmationisgood. Butif myleflee
coft confirmation ¢ft bone.  Mes fi - grantall his eftate to another, then
mon leffee graunta tout fon cftate a -myreleafe made to the grantee is
un auter, dongues mon releafe farr  good and effeCuall, (1)
g le-grantee cft bone ef effectual,
TJ ERE are two things to be obferved: Tirft, that.the leafc of an enfant in this cafe ; EI ; ib 18. E. 4. 2
| 15'not void but voidable. Sccondly, this is the eighth cafe put by’ Littleton, where- {Cro. Jac. 320.

-inithe releafe and confirmation doe differ. Sid. 42.
1. Roll. 729, 730.)

Sect. 548.

TTEM, fi bome granta un rent

. charge tffuant bors de fon
terre a un auter pur terme de fon
vie, ot puis 1l confirma fon eftate
en le dit rent, a aver et tener a luy
en fee taile ou en fee fimple 5 cefl
confirmation  cft void quant-a
cnlarger fon eftate, pur ceo que
celuy..que confirme 1w avoit afcun
revekfion en le rent.

I

A -5 0, if a man grant a'rent-

charge iffuing out of his land
to another for terme of hislife,.and
after hee confirmeth his eftate in
the faid rent, to have .and to hold
to him 1n feetaile or in fee fimple ;
this confirmation is void as to in-
large his eftate, becaufe hee that
confirmeth hath not any reverfion
in the rent.

"ERE the diverfitie 1s apparant, betweene a rent newly created and a rent in ¢ff :
which necdeth no explication, Only this s to be obferved, that Littleton inten-

deth his deed of confimution not to containe any claufe of diftrefle ; for otherwife, as to
the confirmation the deed is void, but the claufe of diftrefle doth amount to a new grant,

as 1 the Chapter of Rents hath boeae fuid,

Sect. 549.

MES Ji bome fut foifie en

Jee de rent Jervice o de

B
rent fervice or rent charge,
rent

(Sid. 285.)
(Mo. 30.)

(2. Roll. 415
e1. F. 3. 47,
Pl. Cam. 3s.
(Ant. 148, a,

’.51 El 4- 8! bl

8. H. 4. 19.
Polt. 317. a.}

UT if a man be {cifed in {ec of (Pott. 366. a. Finch 234.)

(1) So 3d Willon 224, Henry Blencowe and Mary his wife, feifed in fee, demifed to Willian Alder for 24 ?'cnrﬂ, with a proa
vifo for recentry on detaulbt of pavient of the rent, or neach nf’ puy of the covenants,  Among other covenants, there was onc from
}-‘th]iul’n .*\h\urt — **hat he lh.nnl:,l ot allien, nnn:_:l'ur, or der over, or otherwife ::lu or put away the I‘mlunturu u‘fr demife,
. ovthe premifes therehy damfed, o any partthecody toay pefim ov perfons whamfoever, without the confent of the faid Henry
‘ l_ﬂt!ucnwu and Moy T wite, then hous wnd :lllny‘mtm writing, undear his, her, or l!lﬂll‘ hands and feals, it had and obtained
‘ for doing thereof,” — Willuon Alder, withiout any Bicence, domifed 1o Joha Buflsy for 14 years, — It was held, that there was
NO fedaonty ob vonty adl hetween thie o fethor il l{uij, the winderabotlee,s So ottt was an under leafe, and not an ulﬁgnmum;

and therelote no ieeh of the convenant, And lee atnanye, 4 o:,



Lib. 3. “Cap. 9.  Of Confirmation. Sell. 550,

rent charge, et il grant le rent andhegrant therent toanother for
a un auter pur terme de viey ef le life, and the tenantattorneth, and
tenant atturna, et puis il confir- after hee confirmeth the eftate of
ma l'eflate de le grantee en fee the grantee in fee taile, or in fee
taile, ou en fee fimple, cefl confir- fimple, this confirmation 1s good,
mation eft bone, quant a enlar- as to enlargs his eftate according
ger fon eftate folonques les parols  to the words of the confirmation,
le confirmation, pur ceo que celuy forthat hewhich confirmed atthe
gue confirmaft * al temps de confir-  time of confirmation had a rever-
mation avoit un reverfion del rent.  1ion of the rent.

ER E is the eighth cafe wherein the releafe and confirmation doth agree : anditis -

here to be oblerved, that to the grunt ot the eftate for hite, L/tt/eton doth put an at-
tornement, becaufe it is requifite ; but to the confirmation to the grantec of the rent to
enlarce his eftate, there is nonc necetlary, and therefore he putteth none : but ot this more
fhall be faid in the Chapter of Attornement, Sedft. 556, 557,

Selt. 5 so.

ME S en cas avantdit low PUT 1n the cafe aforefaid where

bhome graunt un rent a man grants a rent charge to a-
charge a un auter pur terme de nother for terme of life, if he will
Vie, st/ Voile que le grantee averoit that the grantee {hould have an e-
eflate en le taile, ou en jfee, 1/ co- {tate intaile, or in fee, itbechoveth
vient que le fait de grant del that the deed of grant of the rent
rent charge pur terme de vie, foit  charge for terme of life be {ur-
Sfurrender ou cancell, et dongques rendred or cancelled, and then to
de faire un novelfait d autiel rent make a2 new deed of the like rent
charge, a aver et perceiver ¢ le  charge, to have and perceive to
grantee en le taile ou en fee, Sc. the grantee in tayle or in fee, &c.
Ex paucis | plurima concipit Ex paucis plurima concipit inge -

ingeniam. nzum.
Vid. Se&. 636. SURRENDER oU 6'(2736'6’{- (1) Note by canccllation of the deed the rent which lieth
(Cro. Car. 399. Ant. 148. a only in grant ceafeth (as here it appearcth) as well as by the {furrender. Aud the reafon
225 b, 1o, Rep. 66. wherefore (if the grantor make a ncw grant of the rent, and not enlarge it by way of
Plowd. 237. a. Polt. 338. confirmation, as Littleton muft be intended) the deed fhould be furrendred or cancelled, is left
1. Ven. 2977} the grantor fhould be doubly charged, viz. with the old grant for life, und with the new grant
in fee; or, as hath becne i’aid}: the grantor may grant to the grantee for Iife and his heiros, that

he and his heires fhall ditreine for the rent, &c. and this fhall amount to a new grant, and yet
amount to no double charge, whereof you may fee before in the Chapter of Rents.

Chap.

% leflate added L, and M. + plurima concipil snzeninm ——diflic, &c. L. and M.

{1) Sce anz226. note 2.



Lib. 3.
Cuapr. 10.
j T T OR N E-
MENT eﬂ,
come fi foit feignior
et tenant, et le feig-
ntor Voile granter
per forz fait les fer-
vices de fon tenant a
un auter pur terme
d ans, ou pur terme de
wie, ou ¢12 taile, ou
en fee, 1/ covient que
Je tenant atturna al
grauntee €n le vie [
grantor, per force et
vertue del grant, ou
auterment le grant eff
void. Efatturnenient
eft nul auter en eff eft,
f que quant le tenant
a_ye del grait Jait
per Jon feignzor, que
mefine le tenant agred
per paral e Ze dif
grant, ficome adire a
le grauntce, fco moy
agree & le grant jait
a vous, * &e. ou, feo
fue 4 bien content de
le graunt fait a vous ;
mais le plurs common
afturncinent eft, adire,
t Sir, jeo atturna a
vous per force del dit
graunt, 01jeo Aeveigne
woftre teizant, Sc. ou
| Zivereir al grantee
un deviicrs ou unzmazle,
ox un jartbing, per
voy d'aiforueinent §.

¥ &', not in .. and M. nor Roh.

Of Attornement.,

Of Attornement.

A TTORN E-

ME N'T is, as
if there bee lord and
tenant, and the lord
willgrant byhis deed
the {ervices of his te-
nant to another for
terme of yeares, or
for terme of life, or
in taile, orin fee, the
tenant muft attorne
to the grantee in the
life of thegrantor, by
force and vertue of
the grant, or other-
wife thegrantisvoid.
And attornement 1s
nootherineffe&t, but
when the tenanthath
heard of the grant
made by hislord,that
the fame tenant do
agree by word to the
faid grant, as to fay
to the grantee, I a-
gree to the grant
made to you, &c. or I
am well content with
the grant made to
you; but the moit
cominon attornment
1s, to fay, Sir, I at-
torne to you by force
of the faid grant,

or ] become your te-

nant,&c, orrodeliver

to the granteea pen-
nie, or a halfepen-

nie, or afarthme-, l‘}y' late : fo likewife if the gran.
tee dieth before attornement,
wWay of attornement. attornement to the heire
15

+ bien not in L. and M, nor Roh. t

Sverer—dediverer, Lo and M, and Roly,

‘ Se&. 55 I,

Sect, 55 1.

ATTORNMENT s

an agrecment of the tenant
to the grant of the feigniorie, or
of a rent, or of the donce in
tayle, or tenant for life or yeeres,
to a4 grant of a reverfion or re-
mainder made to another. Itis
an ancient word of art, and in the
cominon law fignificth a torning
or attorning from one toanother.
Wee ufle allo ateornamentum as a
Latine word,
attornc. And fo Brafon [a]
uleth 1t : Jtews widendum, eff fi
dominns attornare poffit alicui bo-
magium et frrvitinm tenentis fuet
contra voluntatem ipfius tenent:s, et
videtur guod non.

And the reafon why an at-
tornment 1s requifite, 1s yceld-
ed in old bookes to be, 8¢ do-
minus  attornare poffit feruitinm
tenentes contra woluntaten tenentis,
tale ﬁ_gumamr inconveniens, jrm:f
)ﬁaﬁ" it eum fubjugare capitall ini-
mico fuo, et per guod tenerciny _/}:-
cranieiligi frfflttﬂn.rfaferf ez Qn:z
enns damnificare intenderct. (1)

Il covient que le fe-
nant aftorna al grantee

en la vie dof grmztar &e.

And fo muft he alio in the life
of the erantee; and this is un-
derftood of a grant by dced.
And the Icafﬂn hereof 1s, for
that every grant muft take cf-
fot as to the {ubftance thereof
in the life both of the Trantor
and the grantce. And 1n this

cafe if the crantor dicth be-
fore uttm‘ncmcnr, the feipnio-
rie, reant, reverfion, or ree

mainder de...cnd to hlS heire
and thercforc after his decea’e
the attornement comineth too

and attornare to (1.

[a] Braéton, lib. a. fo. 81, be

°9

)

Brafton, ltb. 2. fol. 81.

Britton, f. 105. b. 176, €t 1774
Fleta, lib. g. cap. 6.

(1. Roll. Abr, 293.)

Rep. 68.)

Fleta. Button, ubi {upra.

Brafton, lib. a. fol. 81. b,

Bnuﬂu, ubl fupra.

Vide Litt. fol, 128,
11. H. 7. 14,

Lib. 1.{ol. 102, 10§,
Shelleye’s cafe.

40. All. 1q.
go. H. 6. 7.

(Dot and Stud. 86. a.)

34. H. 6. 7.

¢. added in L. and V. and Roh,

(1) "ir Martin Wright and many other writers have laid it down as a general rule, that by the old feudallaw the feudatory could
not ah.wn the feud without the confent of the lord ; ; nor the lord alien or teansfer his feigniory without the c.,nnh.nt of his ft_ud*ttﬂn

for the oblizations of the lord and his feudutory being reciprocal, the feudatory was as much inwrefted in the conduft and ability of
the lord, as the lord inthe conduct and ability of his feud: wory; and thatas the lord could not alien, fo neither conld he L\C}l-.ll'lb(‘:,
muﬂiragt_ or atherwile mipuﬁ, of his feigniory, without the confent of his vaflul.  See Siy Martin W, rnent’s Introdustion to the Law
of Tcnu;—gs, 30, 31, — lt1s certain that “this duﬂ:nm, Formerly prevailed in England.  But, in fz_:hnual, it dues not appear to have
prevailed (at ledft in an cqual extent) in other countrics. It fecems there to have been admutc.d, that the tord mglit transter the
whole fee, without the confent of the vailal, and that the vaffal immediately, by fuch atransfer, becanie the tenane of “the new lord.—
It fcems alfo to have been admitted, that the lord might transfer to another thr_ benchieial fﬁult:, ol the tenure, wit! nmf the conlent of
the vaffal. But it was a great quc{’flnn whether the lord could transfer his vafiul to another, withour the vaftab’s confont, unlefs by
transferring the evhole fre. — Sce Bafuiaxe Comimcenicire de la Coutume de Nermandic, des Fiegs et Droits ivodauwy, arte. 204,~This
neceflity, which fubdfted in our old law, that the tenant thould confent to rhe alicaation of the lord, ¢ave nife to the doélrine of at-
tornment. — At the common law, attorninent fignided only the confent of the tenant to the grant of the fuie mory 3 or, in other
words, his conlent to become the tenant of the new lord,  Buotarteerthe ftature gura ezeptores borrarvm was patied, be which {ube
mfeudauon Was pm.u..ntul it becane neceflary tharwhen the reverfion or remainder-man atter an efivte tor }mn tor 11Ye, or in
t2il, granted his reverfion or remainder; the paticuline tenant thould attoan to the grantee; ¢ the particular tenant muft, orherwiie,
have held of the remainder-man. and he of the clief lgrd h‘u which 2 new temue would be created. — T he nLLL.ﬁtH of attorn-
ment was, m {oime meifure, avorded by the ftatate of ufies; as by tha flarute, the pofictlionwas immiediately executed to the ufc ;—
and by thc ttacute of wills, by which the legal ¢itate 1s immediately vefted in the devifee, — Yet anoomment continued afier this to
be neceffary, in imany cafes,  But both the nt:CLihﬂ. and cfficacy of attornments have been almolt tomlly taken away by the fiztures
of 4. and 5. Aun. ¢, 16. and r1. Geo. 2. c. 19, By the former of thole flatures it was enafted, ¢ ‘That all gragis and convavances
of any 11-1'111{_]1'5 o1 rents, or of the reverfion or renainder of any E_Pt fluages or lands, ﬂmuld be goud without attormnent of (his
vi ichiiintag
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is void, for nothing defcended to him; and if he fhould take, he fhould take it as a purcha-
(g. Rep. 84. Scél 564.) for, where the heires were added butas words of limitation of the eftute, and not to take as

purchafors. _ _
But if the grant were by fine, then albeit the conufor or conufee dicth, yet the grantis
1 6 gbﬂd. For by fine levied the ftate doth patie to the conufce and his heires ; an the attornmene
34 M.6.7. =0-5.0.7¢ to the conufice or his heires at any time to make privitie to diftruine s {uthcient. But all this
Brafion, lib. 2. fol. 81, §2. rec. 1sto be taken us I.ittleton underftood 1t, viz., of fuch grants as have their operation by the
common law. Forfince Li#le:on wrote,1fa finc be levied of a feigniorie, &c. to another to'the
Lib. 6. fol. 68. Sir Moyle  ufcof a third perfon and his heires, he and his heires fhall diftraine without any attornmene,
Fiache’s calc. becaufe heis in by the ftutute of 27. M. S, cap. 10. by transferring of the {tate to the ufe, aLd

{fo he is in by act 1n law. . ‘

And {oit is, and for the fame caufe, if a man at this day by deed indented and inrolled ac-

(2.Cro. 193 Poft. g21. 6 Rep. cording to the flatute, bargzaineth and felieth a feigniorie, &c. to another, the {eignioric fhall

68 ) paflc to him without any attornement ; and {o it 15 of a rent, a reverfion, and a remainder.,
77 H 8 cav. 16 S0 as the law is much changed, and the ancient privilege of tcnants, donees, and leffees
Vide Selt. 554 much altered concerning attornement fince Liztl-ton wrote.

(Ant. 104. b. But if the conufce of a fine betore uny attornement by dced indt:_nth and nrolled, bar-
P.i. 2 1. b. gaineth and felleth the feigniorie to another, the bargaimce fhall not diftraince, becaeufe the bar-
5. R po113) gainor could not diftraine. /¢ fzc e fineilibus y 1OV stemo potoff plus juris ad alium transferre guim
Lib. § ubi fupra. ipfe habet.  Fide Sefl. 149. wherc upon a recovery, the recoveror fhall diftruine and avow

Vide Seck. 119 without attornement,

40 F. 3.4 34.-H.6 8 A grant to the king, or by the king to another, 13 good withoutattornement, by his pre.

(S DR 5 ¥ rogative.

(0234 b _

gf_é{”jlf :nkl]' 9k Attornement {’/} nul auter e {’ﬁt‘ﬁ, ESc. It is to be underftood that there be
1. R.-. \liun Wood'scale. two kinde of attornements, viz. an attorncnent in decd or exprefle, and an attornement in
8 . 8, law or implicite Of attornement exprefle orin decd L:ttieton 1'pf:uk£:th here, and of attorne-
1. Rl R p. got. ment in law hefpeaketh after _in this chapter. And to but_:h thefe kinds of attornements there is
3‘ 1%j;]:3':é.1)' an incident infeparable, that is, that the tenant hath notice of the grant ; for {an attorncment

being an agreement or confent to the grant, &c.) he cannot agree or confent to that which
' . fo! 69.b. Tooker's cafe, he knoweth not. And the ufuall pleading s, to which grant the tenant attorned.  And there-
. El /. Der 02, fore if a bayly of a m innor who ufed to reecive the rents of the tenants, purchate the mannor,
- oker’s cafe ubt {fupra. and the tenants havine no notice of thic purchafe, continue the payment of the rents to him,
this 1s no attorncinent.  So if the lord levie a fine of the feigniorie, and by finc take backe an
eitate in fee. the tenant continueth the payvment of the rent to the firlt conufor without no-
Lib. s. Tooker's cale ubi fupra. tice of the fines, this is no attornement,  But it‘is to be knowne, that there be two _kindc of
notices, viz. a notice in deed or exprefie, whereot Z.:¢tlezon here {fpeaketh, when he faith, that

the tenant acreeth to the grant, and a notice in law or implicd, whercot Lirtleton hereafter
{peuketh 1n this chapter.

Del g?‘f?fﬁi'lf’(m }')ﬁ’f‘l/&?i’ﬁi’gﬁzw’- Here is to be {feene when the thing granted
is altered, what becommeth of the attornement.

If tLere be lord, mefne and tenant, and the mefne grant over his mefnaltie by deed, the
lord releafeth to the tenant, wherehy the mefnaltie 1s extinét, and there 1s a rent by {urpluf.
age, an attorncment to the grant of this rent fecke ls_gnud, although the qualitie of that
part of the rent is altered, becaufe 1t 13 altercd by alt m law.

£ 4 yeverfion of two acres be granted by deed, and the leflor before attornement levie a
finc of one of them, and the tenant attorne to the gruntee by deed, this1s good for the

other acre,
(2] 1f the 1everfion be granted of three acres, and the leflec agree to the faid grant for

a1 18, E. a. tit. Variance, 63 b ST : .

E,,] E. :f::‘?). ' onc acre, this is mood for all three; and {o 1t 1s of anattornement 1n. Iaw, if the reverfion of
Tooker’s cate ubi fupra, three acres be granted, and the leflec furrender onc of the acres to the grantce, this attomne-
(Polt. 31.3.) ment fhall be good for the whole reverfion of the three acres according to the grant,

B¢ le tenant agrea. Hereafter wn this chapter Litrleson doth teach what manner
of tenant fliall attorne.

‘ ./fg?‘é’ﬂ per Pd?"c}[, {S¢.  And fo hce may, and more fafcly by his deed in wri-
ting.

19.H.6. 3. Tooke's aale wbi  Szcome adive a le grantee, €¢.  Hercis tobe feene to what manner of gran-

fupra. . : .
s tees the attornement is cood.  Regularly the attornement muflt be according to the grant,

cither exprefsly or implﬁ:dly. Of the firdt Listleton hath here {poken.
Im-

oLt Erm'tdcd that no fuf.h tenant thould be damaged by payment of rent to any fuch grantor or conufor, or by breach of any
!;:.w:w‘ oo for none-psvn.ent of rent before notice given him of {uch grant by the conufee or grantor. By the latter ftatute tewas

crao Gtat the aceenments of tenants to Tirangers ciauming titic to ¢ Teir andlords, fhould be abfolutely null and

00 'rintents and prapofes whatfoever, and that the poficflion of their refpe&ive landlord or landlords, leflor or leflors, fhould

et b Oy i o conftrued to be any wife changed, altered, or affeéted, by any fuch attornment or attornments;  provided that

nostnge e roie contamed fhould extend to vacate or affeft any attornment made purfuant to, and in confequence of, fome judg-

noova ot b o ddeciee, or order of a court of equity, or made with the privity and confent of the landiord or landlords, leflor or

ic L s, o foona montanvee, after the mortgage is become forfeitede—Till the pailing of thefe ftatutes, the doltrine of attornment

o e s ;5 gwr ooe ot thonoft eonious and abftrufe points of the law.  But thefe flatutes having made attornment both unneceffary and in-

Moe. Sav rrLa S &;ﬁl-“ Sy B Tooovar upon it is fo ufelefs, that Mr. Viner has inferted nothing refpeting it in his volummous com >tlation but
~ g ) _ pilation

~Sbtesrr s TP Lyl T o Lo | v chief baron Gilbert. — Mr. Bacon has not the article Attornment in his work ; and the learning and induftry

% 5 A AT ot ind et i cton Comyn have furnithed him with little material wpon ity that is not to be found cither in Littdeton or fir Edward

tn"h:.#hLi1
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Of Attornement.
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Impliedly, as if a reverfion be granted to two by dced, and the leflec attorne to one of (Poft. 313. a.

them according to the grant, this attornement is good, but not to veft the reverfion

only in

him to whom attornement is made ; but it thall enure to both the erantees, for that is ac-
cording to the grant, and forthat it cannot veft the rc:vcrﬁnnunly in hiimtowhom the attorne-

ment 1s made.

And {o it 15 if one grautee dieth, the attornement to the furvivor s

good,

If the lord grant by deed his feigniorie to 4. for life, the remainder o B. in fee, A. dieth,
and then thetenant attorne to A, this attornement s void, becaufe it 1s not according to the
grant ; for then 5. {hinuld have a remainder without any particular eftate,

If a reverfion be granted to a man and a woman, they are to have moities in law; but if

they entermarrie and then attornement n had, they fh_:tl_l have no moilties (and yet by the
purport of the grant they are to have molties), becaufe it is by act in luw.
If a feme grant a reverfion to a4 man 1n fee, and marry with the grantee, the leflee attorne
to the hufband, this 1s a good attornement in law to the hufband |
If a reverfion be granted by deed tothe ufe of 7. 8. and the lefiee hearing the deed read, or
having notice of the contents thereof attorne to cofluy gue /2, this is an implied attornement

to the grantee,

If a reverfion be granted for life, the remainder in taile, the remainder in fee, the attorne-
ment to the grantee for life fhall cnure to them in the remainder, to veft the remainder in

them.

And in thofe cafes if the tenant fhould fay, that I doe attorne to the grantce for life, but
that it fhall not bencfit any of themin remainder after his death, yet the attornement is good
to them all; for having attorned to the tenant for life, the law (which hLe cannot controll)
doth veit all the remainder. And of thismore fhall be faid hereafter in this chapter.

Litrletan here putteth five examplesof un expreffe attornement, but of them rhe laft is the
beft, becaufc the earcis not only a witnefle of the words, but the eye of the delivery of the
penny, &c. and {o there 15 didffum et faflum. And any other words which import an agree-

ment or aifent te the grant, doc amount to an attornement,
attornements be all fet downe by Littieton, to be made to the perion
attornement in the ab{ence of the grantec is fufficient ;
in his prefence or in his abfence, it is {fuflicient,

JTEM, [fi le feg-

nior graunt le fer-
wice de fon tenant a un
home, et puts pcr un
fait portant un dar-
reme date 1l granta
mefmes les [fervices a
un auter, et le tenant at-
torne a le fecond gran-
tee, ore le dit ¥ grauntee
ad les [ervices 5 et co-
ment que apres le tenant
voile attorner a le pri-
mer grauntee, c'eft clere—
ment void, {S¢.

Sect. 532,

ALSO, if the lord

grant the fervice of
his tenant to one man,
and after by his deed
bearing a later date hee
grant the fame fervices
to another, and the te-
nant attorne to the fe-
cond grantee, now the
faid grantee hath the
fervices ; and albeit af-
terwards the tenant will
attorne tothe firft gran-
tee, thisis clearelyvoid,

&c.

And

albeit thefe five exprefle
) of the grantee [£], yet an
for if he dothagree to the grant either

HERE it 13 ta be

obferved, that
Littleton exprefleth not
what eftate is granted,
and very matcrially ;
for if the former grant
were in fee, and the lat-
ter grant were for life,
and the tenant doth firft
attorne to the fecond
grantee, he cannot after
attorne tothe firft gran-
tec to make the fee funple
afle, for that fhould not
Ec according to the grant;
but in that cafe the at.
tornement to the firft is
countermanded. And fo
it 1s if a reverfion ex-
pectant upon an eftate
for life be granted toanc-
ther in fee, and after the

grantor before attornement confirme the eftate of the leflec 1n talle, the attornement to the

grantee for the fce {imple 1s void,

In the fame manner, if arcverfion upon an eftate for fyccres be granted in feey and the lef-
t

for confirme the citate of the leflee for life, he cannot a

* dije=fecond, L., and M, and Roh.

erwards attorne,

It

Ant. 52.a.297. b. 266.2)

Tooker’s cale ubi fupra.
11. H. 7. 12,

20. H. 6. 7,
(Ant. 2¢8. a.)

Tonker’s cafe ubi fupra,
PL Com. 187, 483.
(Ant, 187, b.)

2, R. 2, tit, Attornement 8.
i1ab. ¢4 f. 61, Htmhng’i cafe,
(Mo.91. con. 1. Leo. 58.)

Temps E. 1. Attorn. 22.

18, E. 4. 7.

(Ant. 23¢.b, 312. b, 6. Rep. Ga,
5 Rep. Ford’'s cafe,

1. Roll. Abr, g12. 3. Lco. 175.
4. Leo. 23.)

[6] Lib. 2. fol. 68, 64,
Tocker's cafec.

28. H. 8. Lit. Attornement Br. 40,
(10. Rep. 52. Cro, Car. 440.

2. Roll. Abr. 300. Dyer 298. 3.)

(Cro. Car. 284. 1. Roll.Abr.500¢
Ant, 290.1.)
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Lib. 3. Cap. 10.  Of. Attornement. Selt. ¢ s I.

|

(9-

34- H. 6. 7. £ H. 6. 7

is void, for nothing defecended to him; and if he fhould tuke, he fhould take it as a purcha-

Rep. 84, Scét 564.) for, where the heires were added but as words of limitation of the eftute, and not to take as
purchafors.

_But if the grant were by fine, then albeit the conufor or conufee dicth, yet the prancis

good. For by fine levied the ftate doth paile to the conufee and his heires ; audythc attornmene

to the conufec or his heires at any tune to make privitie to diftraine is futficient.  But all this

Bra&on, lib. e. fol. 81, 82. acc. is to be taken as Tirtleton underftood 1t, viz. of fuch grants as have their operation by the

common law. Forfince Liulecion wrote, 1f a fine be levied of a feignlorie, &c. to another to the

Lib. 6. fol. 68. Sir Moyle  ufcof a third perfon and his heires, he and his heires fhall diftraine without any attornment,
Finche's cafc. becaufe heis in by the ftutute of 27. H. 8. cqp. 10. by transferring of the ftate to the ufe, arg

fo he is in by aét in law,
And fo it is, and for the fame caufe, if a man at this rzlny by deed indented and inrolled ac-

(a.Cro.1g3. Poft. 321. 6 Rep. cording to the ftatute, bargaineth and felieth a {feigniorie, &c. to another, the feigniorie {hall
68.) '

Ly |
2

Vidao Seét. 584

pafle to him without any attornement ; and {o it 1s of a rent, a reverfion, and a remainder,
do as the law 1s much changed, and the ancient privileze of tenants, donees, and leflees
much altered concerning attornement fince Littleronz wrote,

. I'I 3- Cd . 16-

(Ant. 104. b. But if the conufec of a fine beforc uny attornement by decd indented and involled, bar-
Pofl. 701, b. gaineth and felicth the feigniorie to another, the bargainec fhall not diftraine, becanfe the byr-
5. R po11g.) gainor could not diftraine. F.# fic de fimzilibus § for nemeo potefl plus juris ad altun transferre gudne
{}'.l:l‘ 65 '“g,i‘" r”"p”' ipfe habet. Fide Sefl. 149. where upon a recovery, the recoveror fhall diftraine and avow
tde Seck 159 without attorncment.

49. E. 3. 4. 24. H.6. 8. A grant to the king, or by the king to another, is good without attornement, by his pre-
6. E.q4 13 rogative.

(P i, g14. b. '

é;;}f“jlfflh “9 & Attornement {'/} nul auter cn {-’_‘fﬁ’ﬁ: e, It 1s to be underftood that there be
. R.:. \lon Wood's cale. two kindc of attornements, viz. an attorncment in deed or exprefle, and an attornement in,
8. .o 8. law or implicite. Of attornement exprefle or in deed Littleton {peaketh here, and of attorne--
1. }L{:;I f{~1P- got. ment in law hefpeaketh ufter_in this chapter. And to bm_:h thefe kinds of attornements there ia
}‘:“35 3;'6}) an incident infeparable, that is, that the tenant hath notice of the grant ; for {an attornement

being an agreement or confent to the grant, &c.} he cannot agree or confent to that which

Lib. 2. fol 67.b. Tooker’s cafe. he knoweth not. And the ufuall pleading s, to which grant the tenant attorned. And there-

3 4

Fl z. Der 10z, fore if a bayly of a m.unnor who ufed to reccive the rents of the tenants, purchafe the miannor,

7 woker's cafe ubi fupra. and the tenants having no notice of the purchafe, continue the payment of the rents to him,

this 1s no attorneiment. Soif the lord levie a fine of the feigniorie, and by finc take backe an -
eftate in fee, the tenant continueth the payment of the rent to the firft conufor without no-

Lib. a. Tooker’s cafe ubifupra. tice of the fines, this is no attornement. But it is to be knowne, that there be two kinde of

notices, viz. a notice in decd or exprefle, whereof I.ittleron here fpeaketh, when he faith, that
the tenant agreeth to the grant, and a notice i law or implied, whercot Lirtleton hereafier
fpcaketh 1n this chapter.

Del g#*mzz‘fmt }')E?"/bﬁﬁfgﬂfﬁ??"- Here s to be {feene when the thing granted
1s altered, what becommeth of the attornement.

, If there be lord, mefne and tenant, and the mefne grant over his mefnaltic by deed, the
lord rcleafeth to the tenant, whereby the mefnaltie is extinét, and there 1s a rent by furpluf-
age, an attornement to the grant of this rent fecke is good, although the qualitie of that
part of the rent is altered, becaufe 1t 18 altered by act in law.,

If a reverfion of two acres be grunted by decd, and the leflor before attornement levie a
finc of onc of them, and the tenant attorne to the grantee by deed, this is good for the
other acre,

fa] 18. E. g. tit. Variance, 63. L% If the reverfion be granted of threc acres, and the leflec agree to the faid grant for
22. K

2. E. 3. 14, one acre, this is good for all three; and {o 1t is of an attornement in law, if the reverfion of
Tooker’s cale ubi fupra. three acres be granted, and the leffee furrender one of the acres to the grantce, this attorne-
(Polt, 31.4.) ment fhall be good for the whole reverfion of the three acres according to the grant,

Et le tenant agrea.  Hereafier in this chapter Linleton doth teach what mannes
of tenant fhall attorne,

' Ag?‘fd per pzzm/, (S¢. And fo hee may, and more fafcly by his deed in wri-
ting.

19. H. 6. 3. Tooker’s cafe ubi Sicomze adire a lt.’ g?‘ﬂﬂft‘-’t’: &'j)t‘?- Herc 15 to be {feene to what manner of gran-

fupra.

tees the attornement is good.  Regularly the attornement muft Le according to the grant,

cither exprefsly or impliedly., Of the ficft List/eson hath here {poken,
Im-

fe;vants 3 provided that no fuch tenant thould be damaged by payment of rent to any fuch grantor or conufor, or by breach of any

cond 10 for non-prviiient of rent before notice given him of fuch

rant by the conufee or grantor, Bv the latter flatute it was

O, :h_:tt the ntcornments of tenants to rangers clauning title to t 0 " thould be abfolutely null and
vord ) intents and purpofes whatfoever, and that the pofleflion of their refpe&ive landlord or Iﬂildlﬂl‘dﬁ, leflor or Ieflors, fhould
et b n.....a::l or conftried to be any wife changed, altered, or affefted, by any fuch attornment or attornments : pmvid,cd that
noecune theron cortained fhould extend to vacate or affedt any attormment made purfuant to, and in c:w:11hq11c11cé of, fome judg-
nent o fees oraleeree, or order of a court of equity, or made with the privity and confent of rhe landiord or Iandln:*ds lefor or
el or tonny mortoigee, after the mortgage is become forfeitede—Tll the paiiing of thefc ftatuces, the doftrine of attornment
war o ere of thwe minft eoplous and abftrufe points of the law.  But thefe flatutes having made attornment both unneceflary and in-
oputanive, the fearning upon it is fo ufelefs, that Mr. Viner has inferted nothing refpe€ting it in his voluminous compilation but
ah Catizt B oo Joid chief baron Gilbert, = Mr. Bacon has not the article Attornment in his work ; and the learning and induftry

nt
Lolie.

'! 1!“' IL- . [ - . L] - L [ ] r ] ] +* ] L]
lond clued boron Comyn have furnithed him with little material upon it, thatis not to be found either in Littleton or fir Edward



Lib. 3. Of Attornement.

Impliedly, as if a reverfion be granted to two by dced, and the leffce attorne to one of . (Poft. 313. a.
them according tothe grant, this attornement 1s good, but not to veft the reverfion only in 4nt. s2.a.297. b. 2g6. a)
him to whom attornciment 1s made ; but 1t thall enure to both the grantees, for that is ac-

Sect. 552,

310

cording to the grant, and forthat it cannot veft the reverfiononly in him to whom the attorne-

ment is made. And {o it 15 if one grantee dieth, the attornement to the {urvivor is good. .
If the lord grant by deed his {eigniorie to 4. for life, the remainder to B. in fee, 4. dieth,
and then the tenant attorne to /3. this attornement 1s void, becaufe it is not according to the
grant ; for then 5. flinuld have a remainder without any particular eftate.
If a reverfion be granted to a man and a woman, they are to have moitics in law; but if

they entermarrie and then attornement 1s had, they fhall have no moities (and

yct by the

purport of the grant they are to have molues), becaufe it is by act in law,
If 2 feme grant a reverhon to a man 1 fee, and marry with the erantee, the leflee attorne
to the hufband, this is 2 good attornement in law to the hufband ‘
If a reverfion be granted by deed tothe ufe of /. §. und the leflee hearing the deed read, or
having notice of the contents thereof attorne to c¢ffuy que #fé, this is an imptied attornement

to the grantee.

If a reverfion be granted for life, the remainder in taile, the remainder in fee, the attorne-
ment to the grantee for hfe {hall enure to them in the remainder, to veft the remainder in

them.

And in thofe cafes if the tenant fhould fay, that I doeattorne to the grantee for life, but
that it fhall not benefit any of them in remainder after his death, yet the attornement is good
to them all ; for having attorned to the tenant for life, the law (which he cannot controll)
doth veft all the remainder.  And of this more fhiall be 1aid hereafter in this chapter.

Litrleton hiere putteth five examples of an exprefle attornement, butofthem rhe laft is the

beft, becaule the care 1s not only a witnefle of the words, but the

eye of the delivery of the

penny, &c. and fo there 15 didtum et fadlum, Andany other words which Import an agree-

ment or ailent te the

grant, do¢c amount to an atrornement,

And albeit thefe

five exprefie

attornements be all fet downe by Li#tleton, to be made to the perfon of the grantee [£], yetan

attornement in the abfence of the grantec is (ufficient ; for if he doth agreeto th

in his prefence or in his abfence, itis fuflicient,

JTEM, [ le fog-

nior graunt le fer-
vice de fon tenant a un
bome, et puts pcr un
fait portant un dar-
reme date i granta
mefimes  les fervices a
un auter, et le tenant at -
torne a le fecond gran-
tee, ore le dit ¥ grauntee
ad les f[ervices 5 et co-
ment que apres le tenant
vozle attorner a le pri-
mer grauntee, ¢ eft clere-
ment void, ESc.

Sect. 552

ALSO, if the lord

grant the fervice of

his tenant to one man,
and after by his deed
bearing a later date hee
grant the fame fervices
to another, and the te-
nant attorne to the fe-
cond grantee, now the
faid grantee hath the
{fervices ; and albeit af~
terwards the tenant will
attorne tothe firft gran-
tee, thisis clearelyvoid,

&c.

¢ grant either

ERE itis to be

obferved, that
Littletorn exprefleth not
what eftate is granted,
and very matcrially ;
for if the former grant
were In fee, and the lat-
terr grant were for life,
and the tenant doth firft
attorne to the f{econd
grantce, he cannot after
attorne to the firft gran-
tee tomake the fee imple
t)a{fe, for that fhould not

caccording tothe grant;
but in that cafe the at-
tornement to the firtt is
countermanded. And fo
it 1s if a reverfion ex-
pectant upon an cftate
for life be granted to ano-
ther in fee, and after the

grantor before attornement confirme the eftate of the leflec in taile, the attornement to the

grantee for the fee fimple is void. _
In the fame manner, if a reverfion upon an eftate for yeeres be granted in feey and the lef-

for confirme the cftate of the leffee for life, he cannot afterwards attorne, e

¥ ditefecond, L, and M, and Roh.

Tooker's cafe ubi {upra.
11. H. 7. 12,

20. H. 6. »,
(Ant. 2g8. u.)

Tooker’s cafe ubifupra,
Pl. Com. 185, 48;.
(Ant. 187. b.)

2. R. 2. tit. Attarnement 8.
Lib. 4 £.61. Hembing's cafe,
(Mo. g1. cos. 1. Leo. 58.)

Temps E. 1, Attorn. 24,

18. E. 4.7,

(Ant. 222. b, 312.b. 6. Rep. 63,
5+ Rep. Ford's cafe,

2. Roil. Abr, g12. 3. Leo. 17.
4. Leo. 23.)

[6] Lib. ¢. fol. 68, 69,
Tooker’s cafe.

28. H, 8. tit. Attornement Br. 40,
(0. Rep. 52. Cro. Car, 440.

1. Roll. Abr. 300. Dyer 298, a.)

(Cro. Car. 284. 1. Roll,Abr, 5004
Aut, 2g0. a.)



Lib. 3. Cap. 10.  Of Attornement. Se&t. 55 3.

If a feme fole maketh a leafe for life or yeares, referving a rent, and granteth the reverfion
in fee, and taketh hufband, this is a countermand of the attornement.
P. g. Eliz. Bendloes. Hemling’s  Where our author putteth his cafe of the whole reverfion, if two coparceners bee ofa
cafe ubi fupra. reverfion, and one of them granteth her moity by fine, the conufee fhall have a guid Juris

(1. Roll. Abr. 299,) clamat for the mottie. _
Ifin the cafe that our author here putteth of feverall grantees, 1f the tenant attorne to

both of them, the attornement is void, becaufe it is not according to the grant, If arever-
fion be granted for life, and after it is granted to the fame grantce for yeares, and the leflee
attorneth to both grants, it is void for the incertaintie : @ multo fortiori, 1t the lord by one
deed grant his feigniorie to 7. bifhop of Lendern and to his heires, and by another deed to J,
bithop of Londer and to his {fucceflors, and the tenant attorne to both grants, the attornement
is void ; for albeit the grantee be but one, yet he hath {feverall capacitics, and the grants are

{everall. and the attornement is not according to cither of the grants.
But if 4. grant the reverfion of Black-Acre or White=Acre, and the leflee attorne to the

grant, and after the grantee maketh his election, this attornement 15 good ; for albeit the ftate
was incertaine, yet he attorned to the grant in fuch fort as 1t was made : and {o note a di-
verfity betweenc onc grant and feverall grants, and obferve in this cafe an attornement good
in expectation, and yet nothing pafled at the time of the attornement, but by the election

{ubfequent.

- Sect. 553.

Tesnps E. 2. Attornement, ERE itis tobee ob- JTEM, [ bowme foif A LSO, ifa man bee

- 11.H. 7. 19. 2.R. 2.ubi {upra.

11. H. 7. 12,

(Ant. 1go.2. Mo. 8.}

438. E. 3. 15 {ferved, that when a P .
(Sid- gio- 312- g19. Ants632. man © kedh 2 feoffment | Jeifle de un man- feifed of a man-
olt. 341. 2. 3. Rep. 29, of a mannor, the fervices por, gue/ mannor éﬁ 1910) which manner is

1. Leo, z08.) :
doe not pafle, but remaine Pﬂ?,w/ on dﬂmﬁzg, et parcell 11 dEmEﬁIE,

in the feoffor untill the _ % X :
frecholders doe attorne ; and  parcel en fervice, st/ and parcell 1n fervice,

when they doc attorne, the ‘o, 4/iener cel man- 1f hee will alien this
attornement fhall have rela- - . .
tion to {fome Purpgfe, and 26r a urn aﬂtﬁ'?’, 21 co- IMannor to aI]Other, 1€

not to other. Foralbeit the q)z0pf que per ﬁrce behooveth that by‘

attornement bee made many . £ : .
yeares after the fsﬂffment,yg:: del  alienation, que force of the  aliena-

1t Thall have relation to make Zowfs les tenanits glff.’ tion, all the fenants

it paffe out of the feoffor - - - .
b ouitie cven by the liverie £€28707E del a*/zmo; which hold of the ali-
upon the feoffment, butnotto  €072€ de ﬁfz Manngr enor as of his mannor

| charge the tenants with any  rspmorent al alienee, doe attorne to the

meane arrerages, or for wafte . .
in themeanctgim’;, or the like. 0% auterment les fer- alienee, or otherwife

If a reverfion of land bee eupres Jemurront corn- the fervices remaine

d t £ £ 1. b d d * ) y . y
25 before. attomement the Ziualment en [alie- continually —in the

i;- Roll. Abr.3394. 355- a:liﬂn is made denizcn, ajid nor, ﬁrpr{-’/é tenants alienor, faving the te-
lo. 182, b. 483. 2. then the attornement is made, P : 41 .
Ant, 270. b. 27¢. b.) the king, upon office found, a ‘Uu'.’.{/ﬂﬂf "l" s car ZZ e nants at Wlll 5 f@[‘ 1t

fhiall have the land : foras to ét’ﬁzgﬂﬁ' que tenants needeth not that te-

thc Cﬁﬂtc th“'C'[.'nc thc pﬂ.l‘- 1 faalz"?zf gtt”r}:g’]t nants at Will doe at-

tics, it paffeth by the decd ad : : . | )
P it (1) 4 fur tiwel  alienation, torne upon fuch alie-
Sull e o T E o i If a man plead a feoffment  {Fp, $ . nation, &c.

L 3 of a mannor, hee neced not

34 E. 3. Deuble plea, 24, . . : -
42. Al p, 6. 43. AL p. go. plead an attornement of the tenants ; but (1f 1t be materiall) 1t muft be denied or pleaded of

jo. E. 3. 20, L, 3 the other fide. |
;5'}]}3* 3- P'-LI‘ quie ‘;IT‘-'ICIH 21, And upon confideration had of all the bookes touching this point, whetherthe fervices of the
» ¥ 4. 30 beo 12, H. g frecholders doe pafle, wherein there have beenc three {everall opinions, viz. fome have holden

lﬂ. Hl 6- (] * II\‘» 6- ] . ] »

9. E.u. 33. fg H. 4.0,  that the fervices doc pafle in the right by the livery as parcell of the mannor, butnot to avow
1. H. 4. g1. without attornement, as inthe cafe of the fine. And others have holden; that they both paflc
4 E. 6. Attornement, Br. go. in right and in pofleflion to diftreine without attornement.  And the third opinion is, that

in this cafe the {uid fervices pafle neither in pofleffion nor in right, but untll attorncment
p 505 :
L remane

b

* e added L. and M. and Roh. I+ &, added in L. and M.and Roh, I pur ceo que mefines les terres e
tenements que ils teignont a volunte pafont al aliene per force de ticl alienation, added in Lo and M, and Roh. and in M5S.

(1) Here the fee is fuppofed to velt immediately in the grantee: but when an eftate is granted upon a condition precedent, the
eftate does not velt, even by way of relation, till the performance of the condition.  Plos 482.b,
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‘remaine continually in thealienor, as Littleton here holdeth.,  And-fo it was refolved Pafeh. Vid. Hill. 14, Eliz.
15, [iliz. betweene Brafbitch and Barqcell, according tn the 0pi1}i0r1 of our author. And I Rot. 568. in Communi Banco.

never yct knew any of Lirtleton’s cafes (4lbeit T have knowne many of them) to be brought

in quefbion, -but in the end the judges concurred with our author,
And wheére our author fpeaketh of the attornement of the fre¢holders, if thé lord make a. F. 2. tit. Attornement 18. b.

a leale for yeares or for life of a mannor, and the freeholders attorne to the leflee, if aftcr 19 L. 2. ibd. 19.
the reverfion of the mannor be granted, the attorncment of the leflee for yeares or life fhall 23~ F 3.47. 5. 1L 5. 12, b.

) : : ' eck. 549. & 550,
binde the frecholders ; for by their former attornement, they have put the attornement into Vid. Liw. Sect 549. & 536
the mouth of the leflee. '

Fﬂ?:/ﬂ??'g/c’ tenant a volunt, c. Here is implied tenant at will or by copic of
court roll according to the cuftome of the mannof, fo as the frechold and inhetitance both of
lands 1n the hands of tenant at will by the common Iiw or by cuftome fhall pafle both in

F

right and, in prﬁ'{:Iﬂnn without any attornemecnt.,

' * L] ] 4 L

. Sect. §354.
]TEM: i Joient foignior A LSO, if there bee

el tenant, ct le te- lordand tenant, and

nant lefla la terre a un the tenant letteth the
auter pur terme de vie, landtoanother for term

ou dona la terre enm Jp of life, or giveth the

OR it1s a maxime (8. Rep, 421)

in law, that no
man fhall atterne to any
grant of any {uigniorie,
rent f{ervice, reverfion
or remainder, but he
that is immecdiately pri-
vie to the gUantor ; and

taile favant le rever- land in taile faving the
foon a luy, Cc. fiole
feigmior en  tiel cas
granta fon feigniory a
un auter, 1 covient que
celuy en le
afturna al grauntee,
et nemy "l tenant g
terme de vie, ou le fe-
nant en le taile, pur ceo
que en ceft cas celuy en
le reverfion eft tenant
al  feignior, et memy
le tenant a terme de
vie, ne le tenant en le

ta:le.

N mefme le manner off  lou
Jfont  [eigniour, mefne c¢f fe-
Y & le Jeigniour

nant,

reverfion

reverfion to himfelfe,
&c. 1if the lord in {uch
cafe grant his {feigniory
to another, 1t behoveth
that heein the reverfion
attorne to the grantee,
and not the tenant for
terme of life, or the te-
nant in taile, becaufe
that in this cafe he 1n
the reverfion 1s tenant
to the lord, and not
the tenant for terme of
life, nor the tenant 1n

taile,

Sett. 5es.

vorle

becaufe in this cafe there
15 no privitic betweene
the lord and the tenant
for life, or donec 1n taile,
but only betweene the
lorda and him in the re-
verfion ; for in this cafe
the attornement of hun
in the reverfion only 1s
good.

Savant le re-

verfion a luy, Oc.
That is to fay, without
limitation of any re-
mainder ovet ; ‘Ilﬂtf this
15 but to 1hake his opi-
non plame 13 to the
point that he putteth
i1t,

I N the fame manner is it where

there are lord,
tenant, 1f the lord will
the fervices of the mefne, al-

mefne and
grant

granter les  fervices del  mefne,
coment que 11 ne fait afcun men-
tion en fon grant del mefne, un-
core il covient que le wmefne at-
turna, “f &c. et nemy le tenant

beit hee maketh no mention in
his grant of the mefne, yet the
mefne ought to attorne, &c. and
not the tenant peravaile, &c.

® fle=rt, L. and M. and Roh,

jJ (')

+ &, not in L. and M. nor Roii.

(1) Tor thedileience between feifin and attornement, fee Bredinan's cafe, 6. Rep, <6, b

7 U



Lib. 3.

(6. Rep. 59. 3.}

21, H. b. 9. b,

(2. Reps 67.)

(6. Rep. 3g. 1)

(1. Leon. 265. 2.)

46- Ei 3- ﬁ?t 11 I'I- G- gr
Vi. Lit, Scés 549- & 553+

Cap. 10.

peravaile, &ec. pur ceo que Je for that the melne is tenant unto

Of Attornement. Set. gz6.

mefne eft tenant a luy, Sc. him, &c.

"This ftandeth upon the fame reafon that the next precedent cafe did.
MES

anterment BUT otherwife it is

HERE is to be obferved

a diverfitic betweene a

rent fe1vice and a rent charge,
or a rent fecke; for as to
the rent fervice, no man (as
hath beene faid) can attorne,
but he that 15 privie; fo in
cafe of a2 rent charge, it be-
hooveth that the tenant of the
frechold doth attorne to the

grantee, without refpect of

any privitic. And therefore
the diffeifor onely, in the cafe
of a grant of a rent charge,
fhall attorne, becaufc he 15

(as Littleton faith) tenant of

the freehold ; butin cafe of a
erant of a rent fervice, the
attornement of a difleifee {uf-
ficeth,

If there be lord and te-
nant by homage, fealtie, and
rent, the tenant is difleifed,
the lord granteth the rent to
another, the diffeifee attor-
neth, thisis void : but if he
had granted over his whole
feigniorie, the attornement
had beene good ; and the rea-

e/t lon certaine
terre eft charge dun
rent charge ou rént

feck 5 car en tiel cafe
fz celuy que ad ke rent

charge ceo grant a
un auter, il covient gue
le tenant del frankte-
nement  atturna  al
girantee, pur ceo que
e [franktenement eff
charge ove le rent, .
Bt en vent charge nul
avowrie dvit efire fait

Jur afcun perfon pur

le diffrefle prife, &e.
mes il avowera le prife
bone et droiturel, come
en terres ou tenements

iffint charges a fon di-

where certaine land
ischarged with a rent-
charge or rent fecke;
for in fuch cafe if he
which hath the rent-
charge grant this to
another, it behooveth
that the tenant of the
frechold attorn to the
grantee, for that the
freehold is charged
with the rent, &c.
And in a rent-charge
no avowrie ought to
be made. upon an
perfon for the diﬂrcﬂ};
taken, &c. but hee
(hall avow the prifel
to bee goodand right-
full, as 1n lands or te-

fon of this diverfitie is here ﬂrcj&, {S¢. nements {o charged
given by our author, forthat

when the rent was granted with his diftrefle, &c.

onely, 1t pafled as a rent fecke, and confequently the diffcifor being terre~tenant, muft at-
tornc, Butwhen the feigniorie is granted, then the difleifee in relfpect of the privitie may
attorne,

Couvient que le tenant del ﬁ“a?ﬂ:el‘f?%‘?}'h???t, {F¢. And therefore if the tenant

of the land charged with a rent charge or a rent fecke make a leafe tor lite, and he that hath
the rent charge or rent fecke granteth it over, the tenane for life {hall atcorne, for heis te-
nant of the frechold, according to the-exprefle faying of our author, and (as hath beene faid)
there needeth no privitie.

And 1t was holden by Dyer chicfe juftice of the court of common pleas, and Monnfor
jufticey In the argument of Bracebridge's cale'abovefnid, and not denied, that if he that hath
a rent charge granteth it over for life, and the tenant of the land attorne thereunto, and after
he granteth the reverfion of the rent charge, that the grantee for life may attorne alone ; and
that thefe words ot Littleton are to be underftood when a rent charge or rent fecke is granted
in pofleflion : and therewith agreeth 46, /. 5. where it appearcthy that the guid juris clamat,
in that cafe, did lic agnint the grantee for life,

A man maketh a leafe fovlife, and after grants to 4, a rent charge out of the reverfion,
A. granteth the rent over, he inthe veverfion mudt atrorne, and not the tenant of the freeholdy
for that the frechold is not charged with the vent; for a releafe made to him by the grantee
doth not extinguifli the rent, And Littheton 15 to be underftood, that the tenant of the free-
lold muft atturne when the frechold is charged. | .

¥
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Et en rent charge nul gvowrie doit gﬂra{aiﬁ Sur aftun perfon, &¢.

'This 1s the reafon that Lurt/eton giveth of the difference betweene the rent fervice and the

rent charge, Now it may bee faid, that this reafon i3 taken away by the ftatute of

21. H. 8. for by that {ftatute the lord needs not avow for any rent or fervice upon any perfon
in certamne ; and then by Littleton’s reafon there needeth no privitie to the attornement of a

feigniorie ; for (fay they) ceflante canfd wel ratione fegis, ceffat lex, as at the comiion law no
mid was grantable of a firanger to an avowrie ; becaufe the avowrie was made of a certatie

erfon : but now the avowrie being made by the faid actof 21. H. 8. upon no pexfon, there-
fore the reafon of the law being changed, the law itfelfe is alfo changeg ; and confequently

in an avowrie according to that act, aid fhall be granted of any man, and the like in many
other cafes ; which cafe 1s granted to be good law : but albeit the lord (as hath beene fuid)
inay take benefit of the ftatute, yet may he avow full at his election upon the perfon of his
renant.  And albeit the manner of the avowrie be altered, yet the privitie (which is the
true caufe of the faid difference) remaineth flll as to an attornement,

Rent C‘bd?‘gﬁ, &5e. Itis to be obferved, towhat kinde of inheritances being granted,
an artornement s requifite.  Aand 1n this chapter Listleton {peaketh of five. F irft; of a {eig-
piorie, rent {ervice, &c.  Secondly, of a rent charge. Thirdly, of a rentfecke.  And heres
after in this chapter of two more, viz, of a reverfion and remainder of lands ; for the tenant
fhall never nced to attorne but where there is tenure, attendance; remainder; or payment
of a rent out of land. And therefore if an annuitic, common of pafture, comnion of cflovers,
or the like, be granted for hite or yceres, &c. therevetfion may be granted without any at-
tornciment ; nncgl albeit fometimes 1n fome of thefe cafes; or the like, an attornement be
pleaded, yetitis furplufuge, and more than needeth, becaufe in none of them there is any

tenure, attendance, remainder, or payment out of land.

Sect. g5

JTEM, f fiit feignior e¢ ALSO, if thefe be lordand te=

tenant, et le tenant lefla fon nant, and the tenant letteth his
tenement a un auter pur terme de tenement to another for terme of
vie, le remainder a wi auter en fee, life, the remainder to another in
et puis le feignior granta les fér- fee, and after the lord grant the
wices-a un auter, Sc. et le tenant fervices to another, &c. and the
@ terme de vie attorna, ceo eft af~ tenant for life attorne, this is good
fets bome, pur ceo que le tenant a enough, for that the tenant for life
terme de wvie off tenaunt en ccff 1s tenant in this cafe to the lord,
cafe al feignior, &c. ef celuy enle &c. and he in the rémainder can-
remainder ne poit eflre dit tenant not be faid to be tenant to the

ol feignioryquant a cel entent, for/~ lord, as to this intent, untill after
que apres la mort le tenant a terme thedeath of thetenant for life: yet

de vie: uncoreen coft cafe fi celuy 1n this cafe if hee in the remainder
en le remasnder moruft fans herre, dieth without heire, the lord (hali
le feignior avera le remainder per have the remainder by way of ef«
voy d'efcheate, pur ceo que coment cheat, becaufe that albeit the lord
que le feignior en tiel cas™® covient in fuch cafe ought to avow upon
d'avower fur le tenant a terme de the tenant for life, &c. yet the
vie, ¢, uncore tout 'entier tene- whole é€ntire tenement, as to
ment, quant a touts les pftates de all the eftates of the freehold or
Jranktencment ou de fee fimple, ou of fee fimple, or otherwife, &c.
auterment, €c. en tiel cas font in {uch cale are together holden

enfemble tenns de le foignior, &e. of the lord, &e.

* govient d'avorer~—d'atowera, L.oand N and Roh,

21, H. 8. cap. 1q.
Vide Seét. 454.

av, H. 8. 4. L.
(Doc. Plac. 25, 26.)

a1, H. 7, 1,
(1. Roll. Abr. 292, 293.)

1. H.5.1. g7. All. 14,

36. Afl. pl. 3. 3:- H. &
tit. Attornement Br. 59
(Ant. 303. b.)
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12, E. 3. Attorn. to.12. E. 4. 4,
18. H. 6. 2. g. E. 2. tti At-.
torn. 18. 18 ‘€, 4. 7. Temps

E. 1. Attorn. 22. Vide Seét. 580!

(3. Rep. 66. Ant. 310. 2,

Polt. gzo. b.)

(9. Rep, 3134.b. Ant. 280. a.)

3. H. 6. 1. Old Tenures 107,

2] 15.E. 4. 13. 2.
(1. Leon. 235.)

M. 3. H.6. 1.

3+ E- 3- 4!- 15- El 31 AtlﬂrnC'

ment, 11,

(ﬁ. R.('pq 63- g- l{fpi B&l

2. Roll. Abr, 4284.)

'Cép. I10. "OFAttornement.

Sett. 558,

% Mes nemy de ﬁ;}aé a-  But not to make avowrie upon
vowrie [ur eux touts. enfemble. them all together. M. 3. H.6.

| M. 3. H. 6. -

E T le tenant a térme de vie attorna, 5c. Forhe thatis (as hath beene faid)

privie and immediately tenant to the lord muft attorne j and that 1s in this cafe : the
tenant for life, and fo of the other fide if a feigniorie be granted to one for life, the remainder
to another in fee, the attornement to the tenant for life is an attornement to the remain-
der alfo; unlefie it be that they in the remainder ought to have acquitall, ot other privi-
lege (whereof they fliould be prejudiced) ; and then aibeit an attornement be had to the te-
nant for life, and he acknowledge the acquitall, &c. yet after his deceafe, he in remainder
fhall not diftreyne untill he acknowledge the acquitall, notwithftanding the attornement of

the tenant tor life.

Avera le remainder per voy (Z’tﬂ‘bé’ﬂf . For the remainder is holden of the
ford, but not immediatecly holden ; and in this cafe, by the efcheat of the remainder the
feigniorie is extinct ; for the fee fimple of the feigniorie being extinét, there cannot re-
maine a particular cftate for life thereof, in refpect of the tenure and atrendance over ; and of
this oFinion i¢ Littleton [a] himfelfe in our bookes. But otherwife it 1s of a rent churge In

fee ; purchafe the land, {ous the

orif that be granted for life and ufter he in the reverfiion

reverfion of the rent charge is extinét, yet the grantee for life fhall enjoy the rent during his
life, for thereis no tenure or attendance in this cafe.

* Mes nemy de Jaire avowrie, ¢, Thisis added to Littleton, but it is confonant

to law, and the authoritie truly cited.

Sect. 558.

] TEM, [ fot feignwr ct te-
"~ nant, et le tenant lefla les te-
nements - a un feme pur terme de
vie, le remainder oufter enfee, et
la feme prent baron, et puis le
feignior granta les fervices, &c.
a le baron et [fes beires 5 en ceft
cafe le fervice eft mis en fulpence
durant le coverture. Mes fi la
Jfeme devie wvivant le baron, le
baron et [es: betres. averont le
rent de ceux en le remainder, e,
Et en ceo cafe 1/ ne vefoigne afcun
attornement per parol, Sc. pur
ceo que le baron que doit attorne,

accepta le fast del graunt de les

Sfervices, &c¢, le quel acceptance
eft un attornment en la ley.

A LSO, if there be lord and te-
nant, and the tenant letteth

‘the tenements-to a woman for life,

the remainder over in fee, and the
woman taketh hufband, and after
the lord grant the fervices, &c.

-to the hufband and his heires ; in

this cafe the fervice is put in fuf~
pence during the coverture. Butif
the wife die living the hufband,
the hufband and his heires fhall
have the rent of them in the re-
mainder,8&c. Andin this cafe there
needeth noattornement by parol,
&c. for that the hufband which
ought to attorne, accepted the
deed of grant of the fervices, &c.
the which acceptance 1s an attorn-
ment 1n the law.

L E quel acceptance ¢ff un attornement en la ley, &c.  Lineton having

fpoken (as hath beene {nid) of attornements in deed, or exprefle, now commeth to
fpeake of attorncments in law, orimplied; and having before fet downe five exprefle at-
tornements in decd, doth in this chapter enumerate feven attornments in law,  Here it 18
to be underftood, that the cxprefle attornement of the hufband will binde the wite afier the

!

COVETLUre,

% This pm‘ugrnpil not in L, and M. novr Rol,
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coverture, and in as much a5 this acteptance of the grant is an atternement in law, without 44. E. 3. tit. Fines 37.

2 word of attornement the feigniorie thall paflfe. ~And this is the firft example that Littleton 21 E 4 4

putteth of an attornement in law, which amounteth to an exprefle attornement, for that it EHH?G;IB'DA:“ 309 ) o

1§ an agreement to the grant. - | . .. ; » 200. 2, 301. 310.4
If the lord grant his feigniorie to the tenant of the land, and to a ftranger, and the te-

nant accept the deed, this acceptance is a good attornement to extinguifh the one moitie,

and to veft the other moide 1n the grantee, .as hath beene faid,

LR

313

Sect. 550.

JIN the fame manner 15 it, If

there be lord and tenant, and
the tenant taketh wife, and after
the lord grant his fervices to the
wife and his heires, and the huf-
band accepteth the deed ; in this
cafeafter the death of the hufband
the wife and her heires fhall have
the fervices, &c. for by the ac-
ceptance of the deed by the hufx
‘band, this is a good attornement,
&c. albeitduring thecoverturethe
{ervices fhall be put in {uf{pence,
&C.

ERE is the fecond example that Listlezon putteth of an attornement in law, and , oy, Abr, 938, 939, 940.)
ftandeth upon the former reafon.

Sont mﬁ' e ﬁg/jbmce. Sufpence tommeth of fufpendeo, and in legall underftand-
ing is taken when a feignioric, rent, profit apprender, &c. by reafon of unitie of poffetlion
of the feigniorie, rent, &c. and of the land out of which they iffue, are not iz ¢ffe for a tine,
et tunc dormiunt, but may be revived or awaked. And they are {uid to be extinguifhed when
they are gone for ever, of tunc moriuntur, and can never be revived ;3 that 1s, when one man

hath as high and perdurable an eftate in the onc ag in the other.

J N mefine le manner ofl, fi foyent

[feignior et temant, et le tenant
prent feme, et pus le fergnior
granta les [ervices a la jfeme et fes
heires, ot le barom accepta le
Jait 5 en ceff cas apres la mort le
baron, la feme et fes beires ave-
ront les fervices, &9c. car per le
acceptance * del fait per le baron,
ceo eft bone attornement, Sc. co-
ment que durant le coverture les

fervices font mis en_fufpence, Sc.

(Ant. 148. b.)

(4. Rep, 52.)
(Cro. Car. 1014}

Sett. g6o.

ERE 1s the third cafe

TTEM, f [foyent

[feignior et tenant,
et le tenan! granta
les  temements a un
bome pur terme de fa
vie, le remamnder @
un quter cn fee, fi Ie
Seignior granta  les
Jervices a le tenant a
terme de vie'l en fee, en
ceft cas e tenant a

ALSO, if there be

lord and tenant,
and the tenant grant
thetenementstoaman
for terme of his life,
the remainder to ano-
ther in fee, if the lord
grant the fervices to
the tenant for life In
fee, 1n thiscafe thete-
nant for terme of life

W del fuit per not in L, and M. nor Rul,

X%

that Littleton putteth of
an attornement in law., And
it 18 to bec obferved, that albeit
a grrant,as hath beene faid,may
enurc by way of releafe, and a
releafe to the tebant for life
doth worke an abfolute cx-
tinguifhment, whercof he in
the remainder fhall take be-
nefity yet the law fhall never
make any conftruction againft
the purport of the grant to
the prejudiceofany, or againdt (Siderf, 24.)
the meaning of the parties ns
here

Y en fee notin L. and N, nor Rol
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(Ant. 279-)

W le tenaut a terme de Viey nor in .. and W nor Roh,

L

here it fhould'; for if by: von-
firuction it thould enure.to a
releafe, the hoires of.the te~
nant for life fhould be diflhe-
rited of the rent; and shere-
fore Eittleton herefaith,. that

the heires of the grantee {hall

have the feigniorie after his
death. And here 1s an at-
tornement in law to a grant
fufpertded that cannot take
cftet in the grantee {o long

.as he hiveth, but fthall take et- .

fect in his heives by defcent;
for theanheritance of the feig-
niorie wis in the tenant for

Tife, and the fufpenfion dnel};
-during his lite,

al’ tenant e fez,

et hawt. effate en les tenme-
ments  fuome fe ﬁ’{g nior ad en
le fergniory 5 en twl cafe, fiole
Jeignior  graunta  les  fervices
ceo urera per
wvoy dextinguifbment. Caule patet.

terme dé wvie ad jee
en.les fervices 3 mes
les fervices Jont mzs
en fufpence duyrant [i
vie. Mes Jes bezres
¥ Je tenant a terme de
vie queront les fervices
apres. +f* fon. decéafe,
&c.t Etenceft cas 1l e
befoigne§ attornenrent ;
car per [accepiance
del fatt de cefuy gie
deit attourner, &c. eff
ceo attonrnement de luy
mefme |

Se&. 56 I

hath a fee in the fer-
vices; butthe fervices
areputin fufpencedu-
ring, his life. But thé
heires of the tenant
for life fhall have the
fervices after his de-
ceafe; &c. And in this
cafe there needeth no
attornement ; for by
the acceptance of the
deed by him which
ought to attorne, &c.

this is an attornement
Of 1t f@l-f@a

E§ lou le tenant ad ¢y grand BUT where the tenant hath as
. great and as high. eftate in the
tenements as the lord hath in the
feigniory; 1n fuch cale, if thelord
grant the {ervices to the tenant in
fee, this thall enure by way of
extinguithment., Caufa patet.

BRI Litieton intendeth not onely as great and high an eftate, but as perdurable alfo,
- as hath Deene fuid ; tor a diffeifor or renant in fee upon condition hath us high and

ERE m ths cafe
he 1 the reverhon
of the tenancy muit at-

tenant to the lovd;andyet
the i'uigniuric fhallbe ful-
pended during the life of de
the grantee, becaufe hee
hath an eflate for life in

feigniorie by difeent.
Uncore il ne

§ afunn mdded Looand M. oand Rol

1T E M, J foyent feig-

nior er tenant, of
‘terne, becaute he is the Jo fenant fart un leas
a unr home pur terme
fa v, favant l
reverfion a luy, filo

the tenaneie, but  hig ./ezgzzwr g’fmzﬁd le ./ézg"
heires fhall enjoy  the 000 4 /e

@ terme de vieen foes

en ceft cafe

Sect. 562,

renant

il covi-

t fun not in Lol DL nor Raoh,

- grent an eftarey bae not fo perdurable an cflate, us fhalk make an extinguifhment,

ALSO, if there bee
~ lordand tenant, and
thetenant makethaleafe
toamanfor terme of his
life, faving thereverfion
to himfelfe, if the lord
grant the feigniory to
tenant for life in fee;
in this cafe it behoveth
that he 1n the rever-

ent

Cezgs not in T.,oand M. nor Roll,

Wt added Do ond ML oand Roh,



