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ty; and the faid A. likewile; therefore,

{gc.
And the faid N. and [, by 7. H. their dward of

attorney come and defend the force and in- Venire, and

jory, when, &e. and fay, that they did not ™" of i

undertake 1o manner and form as the {aid 7. fﬁ‘;? Y j;:;ﬂ; ;H
above complaineth againft them: And of aspear and one
this they put themielves upon the country § kesjudyment go
and the faid 7. likewife: And the {aid M. & afauit.

by H. K. his attorney cometh and defendeth

the force and injury, when, e and faith

nothing 1n bar or preclafion of the aforefaid

ation of the aforefaid 7. whereby the faid

7. remaineth vndefended by the faid A4 by

reafon whereof the {aid 7. ought to recover

agalnft the faid A4, his damages, occafioned

by the non-performance of his faid promifes

and undertakings; but becaufe 1t 1s not known

whether or no the faid N. and 1. will be

convicted of the premifies; and if they fhall

he convifted, it s convenient and neceffary

that there thould be only one taxation ot da-

mages for the whole premiffes 1n one writ

fpecified 3 and thofe damages ought to be

fetiled by a jury of the country in that be-

half ; and that the writ of inquiry of damages

atorefard againft the {aid M, be ftayed, unul

the faid iffue as aforefald between the faid 7.

and the faid V. and [, fhall be determined 5

therefore, as well to try the iffue between
the faid % and the faid N, and I above

joined, as alfo to inquire what damages the
{aid 7. hath fuftained by occafion of the pre-
mifies aforefuid, the fhenfl is commanded

YVor. 1, Q q - thag
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that he caufe to come here 12 free and law,
ful men of the body of his county, &e. by
whom, (¢, and who are not related 1o

the faid N. 1. or M. or the faid 7. to e
cognize, &¢. becaule as well, .

Bafter Term, &c.

Middlefex, R Ss of, &¢. was attached fo
Io wil, * anfwer R. 7. and P. L. in
a plea of trefpafs upon the cafe, to their da

- mage of 43/ Roll 1022,

Afterwards, to wit, the 25th day of Fu
in the 13th year of the reign of ouvr lord the
king that new 15, the aforefaid R. 7, and
P. L. come by H. P, therr attorney coniti.
tuted by a fpecial warrant to him in that be-
half, before Sir . D. knt. ch. juft, of ous
faid fovereign lord the king of the bench, at
his chambers fitvate in Serjeants liun in Chan-
cery Lane, London, and acknowledged that

_they were fatisfied of the aforefaid damages:

Therefore let the faid R, §. be difcharged of
thole damages.

Acknowledged the 25th day

of July 1777, at Ser-
1eants Inn, before me

W, D.

Of
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Of fuing out, entruig, and returning
Procefs on the Roll, in order to fave
the Statute of Limitations, 21 fac.
1, Cbﬂp. 161.

FFYHE attorney mult make out Precipe
.E (a) for (b) original,. according to na-
ture of action; and carry {ame to flacer (¢)
of that county, wherein the Venue 1s laid ;
who will procure original, which 1s carried
(6 the Theriff’s office, in order to be returned

(@) The Form of Precipe for original,

Middlefex, (T} If Fames Marrist fhall make you fes
cire, in proflecuting his claim, then put.by gapes
and fafe pledges, Charles Agate late of Paddington
in the {aid county, fhopkeeper, &c, of a plea that
whereas (as in declaration by original to end
thereof.)

IR
May 17, 1778.

- Returnable, &c,

(5) Form of {pecial original.

George the third, (Gc. To the therift of Middlefex
greeting, If Fames Marriot fhall make you fecure in
profecuting his claim, then put by gages and pledges,
&c. Charles Agate late of Paddington 1n your county,
fhop-keeper (as in Precipe and declaration to end of
them) and have there the names of the pledges and this
writ; witnefs ourfelf at Weflminfler, e,

(c) Pay filacer for original, {ame as in common cales,

and for filing return four-pence,

Qq 2 Non
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Non (d) inventus, this return 1s filed with
the filacer.

If plaintiff is an attorney and fues as fuch,
he makes out his attachment of privilege, in
the ufual (¢) manner,

Attachment of privilege is in nature of ap
original writ, and when replied to, In order
to {ave the ftatute, it is fufficient to fhew the
Tefte thereof, without continuances to time
of declaration. Wilf. Rep. B. R, 167%.in
CITor,

Proceedings againft Peers, Members
of Parliament, and their (f) Ser-
vants.

Plaintiffs may proceed and profecute their
fuits againft peers and members of parlia-
ment, notwithftanding their meetings; and
their perfons only are protected from arreft.
By Stat. 10 Geo. 3. Chap. so.

All fuits brought azainft peers or mem-
bers of parliament 1n this court, are by
bill, as againit an attorney or officer of the
court.

(d) Pay fheriff returning original, or attachment zon
eff inventus, eight-pence,

(¢} See ante fol.

() Servants of peers and members of parliament, are
by fiat. 10 Ges. 3. chap. 50, depriwed of every privilege
they wwere intitled to from their refpective lords and
maflers; and therefore may be profecuted and arreffed
as common perfons.

4 . Form
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Form of the BILL.

Hilary Term, 13 Geo. 1.

To the juftices of our lord the king of the
bench.

597

the bill.

Middlefex, 7/{ NECHAPMAN by Fobu Dire@ion of

to wit, Rayner ber -attorney, com-
plains of (a) Hartwell Smythe elq; having
privilege of parliament, 1n a plea of trefpais
on the cafe, for that, o0 wit, 'That whereas,
t5¢. [as in a common bill, according to the

nature of the action to the end thereof, viz.
bringeth () fuit, &e.]

7. R. For the pltff. }Pledges {fﬁlm Doe.

o and
For the deft. J profecute { Rich. Roe.

Y

(a) If defendant be an Englifh or Scotifh peer, you.
defcribe him thus: ¢ IWilliam duke of N. knight of the
moft noble order of the garter,” and inftead of ¢ Hart-
e/l fay ¢ the faid duke” all ithrough the bill;
omitting the words ¢¢ having privilege of parltament” ¢
‘tf defendant be an Iri/b peer, defcribe him thus, ¢ Fames.
Conolly efq; commonly called the right honourable
Fames earl of W.” and inftead of Hartawell, fay * the
faid Fames Conolly,” but the words ¢ having privilege of

parliament” are not to be omitted, becaufe the peers of:

that kingdom are confidered only as commonersin #his,
~ {8): See note in fecond vol. 243.

Qqz2 This
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This bill muft be engroflfed on a treble
penny piece of parchment, and {igned by
one of the prothonotories, for which he de-
mands onc {hilling; and then be filed in
the office of that filacer, of that county,
wherein the Venue of the aétion 1s laid; hig
fee, for filing fame, 1s two thillings and four-
pence ; and then a wrt (¢) of fummons, is
to be {ued out.

This writ of fummons muft be {ubfcribed
with the name of the filicer of that county
wherein the action 1s laid 5 whom you pay
for figning 1t eight pence every fheet; at
feal office fevenp pence, and for warran
thereon in order to fummon defendant, 2. 64,
which 1s done by fhenfi’s officer’s leaving
copy thereof at his laft or moft ufual place
of abode. If defcndant does not appear in
time, fue out a (4} difiringas.

Pay filacer of the county 1n which the
Venne to the ation is laid, figning diftringas
eight pence, every fheet, fealing fame feven
pence. |

It the defendant negleéts to appear at the
return of the diffringas, a return thereof
muft be procured from the fheriff, for which
his legal demand 1s 2s5. 44.; upon which

m———)

(¢) Forthe Form, fee 2 vol. 244.
(4) For Form {ee 2z vol, 244, 245. An order of
‘eourt, requiring the appearance of a peer or member of

parliament, may be enforced by d/fringas, by fat. 10
Geo, 3. ¢hap, 0. | e

ancther
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another diffringas mult be fued out in fame
manner as the former, and a third, if necef-
fary, when the plaintff’s attorney may move
(¢) in the trealury to encreale the fiues, (f)
which court will order to more than double
the former iflues, as appears by the follow--
ing inftances, even to the amount of the
debt, thoueh no report of fuch increale be
found 1n Barnes.

The practice of this court had been till
fichaelinas term, 20 Geo. 2. not to encreale
the 1fiues on alias aiffringas’s 10 more than.
double the 1flues returned from time to tume,
on the former difiringes’s 3 but in that term,
the court oblerving that the A7ng’s dench and
Exchequer had done more, ordered, m con-
formity to their practice, iffues to be re-
turned on the Puiies aifiringas to 20/, the
debt fworn to, being 152/ (g). So to the
like fum, four pounds iffues, having been
recurned on the alias difiringas; and the

—

(¢) Thisbeing a2 common motion of courfe, no no-
tice thereof need be given, noc is any sfidavit ot fatls,
or flate of proceedings neceflary; the rule obrained of
the court 1s to be drawn up with the {econdary, for
which you pay him five {lnllings, and fher:ft muft be
ferved therewith; on whom call at retura of 1hird difs
tringas, and he will pay plaintiff’s attorney the amount
of the debt with coils, firlt deduting his own fees
thereout, which are about 125. 64,

(f) The judges, previous to their fiting in court ix
ferme time, weet in the treafary chamber; which lies
adjacent to court; where they hear thoie and {uch forg
of common motions of cousfe,

(g) Barnes 418,
Qq4 debs

599
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debt {worn to being 230/ (6} So to like
fum, two pounds having been returned on
the” firt difiringas 3 and the debt fworn to,
amounting to 1950/ (7). 50 to the fum of
100/, 20[. having been returned on the Ply.
ries difiringas; and the debt fworn to being
2go/. and (k) upwards.

If defendant appears after having caft an
() efloin, or after return of the firlt writ of
difiringas 3 plaintiff muft proceed as on 2
bill againft an attorney, and when he hath
obtained judgment he muft fue out difiringas’s
as before, till he hath recovered debt and
cofts,

{b) Barnes 420,
(/) Barnes 420.
(#) Barues 422.

(!} Prat, chief jultice of this court faid, that cafting
effotus was a very obfolete pradtice, and a great abufe
of the law, being an unneceflary delay of juitice 3 that
if the practice was to be revived, it would be neceffary to
make a new rule of court, and that an efioin ¢ould not

be calt by attorney. z Wilf. Rep. C. B. 104,

BILE;
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BI'LL of CoéTs on proceedings againft

Members of Parliament.

Eafter ‘Term, 1778.

O CH OP p OO

Out of Pocket  Agent Attorney

Wartant to proceed and /. 5. 4.\ s dlL s 4,

inftructions O O 0o 2 2l0o 4 4
Drawing bill fo. 40 0O O Ol o0 ol o0 o
Fee to counlel to perufe

and fertle fame I 1 Olf 1 oft 1 ©
Atuending him thereon o o olo 1 8lo 3 4
Yarchment and duty for

bill 0 2 blo 2 6o 2 6
Ingroffing fame o o oo 6 8lo 13 4
Entring on the roll O 0o oo 6 8lo13 4
Paid prothonotary I 10 Ol1 10 Ofr 10 ©
Ditto filacer for writ of |

fummons 1 8 1oj1 8 10{1 8
Parchment. and duty o 3 6o 3 6jo 3
Fee thereon © o oo 1 8jo 3
Warrant and meflenger o 2 6,0 2 110 3
Service _ O 0 ojo 2 6jo 5
Returning and filing 0 2 40 2 4lo 2
Term fee O 0 ojo 2 6lo 5
Porters, letters, &c. o o olo 1 olo 2

Trimty Term following,

Searchingforappearance o o oo 1 Slo 3 4
Drawing decl, fo, 40 ©C O ©0j0 13 41 6 8




6c 2

Engrefling and duty

Rule to plead

Searching for and de-
manding plea

Attending {ummbons for
time to plead

Copy of order

Inftructions for replica-
tion

Drawing fame, fol. 3

Ingrofling and duty

Fee to counfel to fign

Attending him

Rule to rejon

Searching for and de-
manding rejoinder

Warrant and docquet

Drawing interlocutery
judgment, fol. 3

Ingroffing proceedings
on paper, and duty,
fol. 43

Entring fame on rol}

Paid prothonotary

Writ of inquiry, parch-

. ment and duty

Paid figning and fealing

Fee thereon

Notice of executing fame

Attending exccution

Paid fhenff and jury

Jtamp on inquilition

/.

O
O

o O

o 00 0 O O

O O

©C Q

O -~ O OC O O O

__ .
Cry = O O C~J W

J.
2
1

o 0O

Qo - O O O O O

il
2 O v

O
10

Iy

O SGNDO O O s
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Oulofpocker

d.

——

O O

O
O

O O
O O

O C O O O O

O O O\ 0 O

O
© 0
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- 0O O

O
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O = O QO 0O

 Agent

. d.

O I
2{0 2

oo

O
ol
O
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o
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o
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O
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Attorney

Atteadin

Se d!
5 4
6
5 4
3 4
I ©
3 4
2 0
1 3
o 6
3 4
2 0
6 4
2 &
3 O
/
4.
0
Q
[
4
2 O
4
6
5 -0
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. | OutofPocket!  Agent ‘ Attorney
. I s. dl s d Ll s d.
Attending ftampoficc o o oo 1 80 3 4
Notice of taxing cofts, i |
copy and fervice o 0 90 I 00 2 O
Attending taxation’ o o oo 1 8o 3 4
Paid prothonotary, fign-
ing final judgment 0 4 40 % 40 7 4
Paid clerk of judgments o 2 0o 2 00 2 ©
Term fee o © 00 2 6o 5 o0
Letters and porters o o olo 1 0jo 2 ©

References

.
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Referezzces from Court.

N caufe being referred by the court, ap.
plication mult be made to Mr. Thoinas
Lioyd the aflfociate, at his chambers Lincoln’s
Inn, New Square, for the order of reference,
you pay for the order, if one caufe only re-
ferred, four fhillings and {ix pence, if more,
in proportion to the length.

The refpective attornies of the parties, {et
down on a piece of paper, the names of fuch
witnefles, as etther of them intends to exa-
mine on the references, and deliver the {ame
to the crier of the (¢) court; who will im-
mediately after trial, uponithe witnefles
being brought up to the bar of the cour,
{wear them, he charges two fhillings for
every witnefs {worn to give evidence, for ci-
ther party.

It is ufual for plaintift’s attorney to get (4)

(2) It is beft for both attornies to get their refpeclive
witnefles fworn in court, or otherwife their clients muft

be at the expence of bringing them before a judge, for
that purpole.

() Form of arbitrators appointment to fit on re-
ference.

“ I da appoint Thurfday 1gth day of this inflant Fe.
bruary, at eleven o’clock in the forenoon, at the fign
of the Sun Tavern on Leffon Green, Paddington, in the
county of Middlefex, kept by William Haxell, to fit
upon the matters above referred to me. Dated fecond
day of Febraary, 1778.”

James Azate,

Witnels 7. R, plaintift’s attorney. _
appoimntment
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appointment from arbitrator, which, when
obtained, he inferts at bottom of order of
reference.

When plaintiff ’s attorney hath procured
day of reference appointed by arbitrator, he
delivers him copy of order of reference, and
alfo a fhort brief of his client’s cafe, with
the names of the witnefles {worn to give
evidence thereon.

Defendant’s attorney muft be ferved with
an (¢) exact copy of order of reference, with
the arbitrator’s appointment thereon.

Defendant’s attorney alfo furnithes the ar-
bitrator with a fhort brief of his client’s cafe,
with the names of the witneffes {worn in or-
der to be examined for the purpofe of fup-
poriing the fame.

On day appointed for hearing the matters
referred, the attornies on both fides agree,
with the concurrence of the arbitrator, how
they {hall praceed, and whether the parties
them{elves fhall or fhall not be fuffered to be
prefent, during the inveftigation of the dif-
pute, this being fettled to motual fatisfac-
tion, plaintiff’s attorney opens his client’s
cafe, calls his witnefles, and fubftantiates the
fame by their (4) evidence ; after which the

() This fhould be carefully examined with the oris
ginal order and appointment, by the perfon who ferves
it, that he may be able to make an affidavit thereof, if
neceffary. -

(4) Both attornies have a right to crofs examine the
wiinefles on the other fide,

defence
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defence is entered into in like (¢) manner, by
the adverfe party’s attorney.

Both attornies have a right, on fummons
ing up the evidence, to reply to any mat-
ters, offered againft the cafe made out on the
evidence, for their refpettive clients.

In cafe the difpute or matters in difference,
are long and intricate, arbitraror 18 at liberty
to adjourn (f) awarding the fame, as fuits
his conveniency, to a future day; provided
be makes his award 1n writing within the
time limited by the order of reference.

It arbitrator cannot, or does not make
his award in writing in time, either party, on
affidavit of the reafons thereof, may, on

motion (¢g) in court procure (%) enlarge
ment of time,

- - - -
A P S S, - P e ]

(¢} The arbitrator takes minutes of the evidence

given on both fides ; and generally appoints a future day
for making his award.

(/) Itismoft prudent for arbitrator’s attorney to give
the attornies of both parties, notice in writing of the
adjournments, in order to preveit ail excufes for not at-
tending, or pretence for fufpeting any partiality in the
arbitrator. - |

(¢) Notice of this motion muft be given, and affida.
vit of fervice thereof, annexed to former afidavit,

(%) If court grants further time, rule thereof muft be
drawn up with fecondary, for which is paid five fhil-
Yings, fame muft be ferved on arbitrator; and on his
fixing a further time to arbitrate, fame rule, with copy

of his appointment muit be ferved on both the attérnies,

Arbi-
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Arbitrator’s attorney draws up the (7)
award from the minutes taken by the arbi-
rator 5 and when prepared and cxecutcd
he gives both the attornies notice of it's be-
ing ready for delivery, that each may take
away his part and pay for the {ame,

If party (k) in whofe favour the awatd is
made takes his part, and the other negletts
coming to receive his, 1t wil be neceifary
for the arbitrator to tender or caufe to be
tendered, his award, to the party refuling
to accept the fame, that, upon affidavit
thereof, () order of rcference may be made
a rule () of court.

If order 13 not complied with, within the
tme direted by rule, an afidavit of fervice

e — -h_—#.——-_m

() The award 1s decifive between the parties, unlefs
It can be clearly proved to the court, that the fame was
mede in diret oppofition to evidence, or that the arbis
trator afed corruptly or dithoneftly in any refpe@; and
even then application for relief mult be made before the
order of reference is made a rule of court, elfe he will
be oo late. The award recites the order of reference,
and then runs as awards ufually do, only obferving the
receflary alterations throughout, arifing from the diffe-
rence of being arbitrated by virtue of an order of court

Inftcad of bonds of arbitration: there mult be two parts,

each Ramped with a foe f:i//ing imprefbon.

(#) After award made, party in whofe favor {ame is
piven, takes awerd from Mr Llyd, with Poffen ine
dorfed, in order to complete his judgment,

() The cofts at law are taxed by prothonotary on
this order of Nifi prius, and he is governed thereby in
his taxation.

(m) This rule is drawn up by the fecondary, for
which he is paid five thillings ; it mult be ferved on the

difobedient p'arty‘s attorney,

‘(1) thére~

607
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() thereof, coutt will grant an (o) attach.
ment ; this rule moft be drawn up with fecon.
dary, for which he is paid five fhillings.

If attachment 1s executed, court will not
difcharge party, till he has fully complied
with award, and fatsfied all coils incurred
by his contempt.

S Uinmmoz/es ,

Summonfes are to be taken out before 3
judge of the court; pay for every of them
and renewal, whether 1t be term time or
vacation, two () fhillings,

Summons, regularly (&) obtained, 1s 2

* {tay

(#) Which mull be perfonal.  Barnes 404.

(0) The rule for making the order an at of the
court, mufl be taken to a clerk in court, in the crown
office, who will thereupon make out the attachment, for
which he charges 13+, and 44, this is taken to the fhe-

rift of the county in which the party to be attached,
refides, who will make out a warrant for z 5. 64,

(a) Summons taken out by an attorney of the court,
if defendant, isfeldom charged any thing,

(6) Jndgment figned after {ummons for time to plead,
fupported by court, it appearing upon afhdavit, that the
fame was not ferved till after rule to plead was out,
Barnes 241, 242, 252, 254, 273. it is an abufe upon
the judge to apply for his {ummons, after rule to plead
expired, Barnes 252, for had he known the rule was
out, he would not have granted the {ummons, the judge
therefore was impofed upon., Barses 254. but th’ {uch
judgment 8 firiflly regular, yet court fet it afide

. on payment of cofts, pleading general iffue, and taking

fhortnotice of trial ; Barnes 254. if they confider it as
quick practice. See an inftence in Barnes 265, 260.
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fay of proceedings, ull (2) difcharged, or
other order made thereupon,  Barnes 2 ;2.

True copy of all fummonies muft be (4)
ferved on proper parties; which thould be
examined with the originals previous to their
fervice, becaufe it may be neceffary to make
affidavit thereof.

Sommons muft be attended an hour be-
fore it can regularly be renewed, and when
it 1s, 1t 18 marked on the fide * fecond fuin-
mons,” and ferved and attended as before g
if not attended within the hour, it muft be
renewed, marked ¢ third [fummons,” and
ferved ; 1f not timely attended, upon affi-
davit (¢) thereof, judge’s clerk will procure

you

L

(2} Becaufe judge is not {uppofed to know the {tate
of the caufe, in which the fummoos is granted, the famne
heing iflued of courle, on application.

() The party’s attorney muit always be ferved, in
cale he hath one, if not, it mull be left at his laft or
moft ufual place of abode, unlels perfonal fervice is
required.

(¢) The form of which may be thus :

Io the Commion Pleas.
| Fane Chapman,

againit

Fobn Rayner.

George Hazel, of Gray's Inn, in the county of Mid-
dlefex, gentleman, clerk to Charles Benton, attorney
for the | laintiff in this caafe, maketh oath and faith,
that he this deponeot on the 13th, 14th, and 15th days
of this inftant Fane, {everally ferved the fummons here-
unto annexed, by feverally delivering true ceptes thercof

to Hilliam Rilcy, attorney for the defendant in this -

Vou, L, Rr . caule,

6og
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you an (4) order for the matter contamned i
the fummons; which muft be ferved in Jike
manner as {ummonies.

If fummons fues for any matter, whicl
the fuitors of the court are, by any rule or
order thereof, bound to obey, or in which
the judge cannot make an order ex parte,
the non-attendance of the attorney, 1n cafes
wherein 1t 1s his duty to attend to enable
the judge to do the party jultice, or non
c011'1plian...c of the client, will fubjedt them (on
judge’s order being made a rule of cour,
to obtain which is 2 motion of courle) to an
attachment of contempt.

The matter for which fummonfes are
granted, are very varlous; fome, and the
meit ufual, are for the following purpofes,
iz, to pay (¢ debt and cofts ; to fhew caule

why

| caufe, and at the fame time fhewing him the faid an.

nexed original fummons, And this deponent further
{aith, that on the threc {everal days and umes therein
mentioned he duly attended an hour thereon, bur that
the fad f7illiam "ilcy, or his agent, or any other pe-
ion on their or either of their behalfs, did not on either
of thie faid three feveral ddys aforefaid attend thereon,
to the knowledge or belief of this deponent.
Sworn, e, G. H

() You pay judge’s clerk two fhillings for every
order.

(¢) The deb: maft be afcertamed between the parties,
before any order can be obtamed, [f party applying
doth not pay the cofts, when taxed, or at the time given
by the order, the other fide may proceed, as if no  fuch
order had bcm obtained. Dcfendant on this {fummons

may obtain five or fix days to pay debt and cofts, but
the
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why common bail fhould -not be accepted,
inffead of fpecial ( )3 when affidavic for latter
is not fufficient or well tounded 5 for time
to put in bail above; for leave to add to
and perfedl bail ; for liberl.y to juflify bail;
and for time to plead.

If judge makes an order, for any of the
above matiers, which he generally does of
courfe, if the party applies in ume; 1t will
be upon condition to oblerve the following
(7) terms, viz. pleading (b) iffuably, rejoin-
ing (7) pratis, taking (k) fhort notice of
trial, or of inquiry, if neceffary, within
term.

Where application is made, in a fowhs
caufe, for time to put 1n, add to, or per-
felt bail ; oc for time to plead, defendant’s
attorney will be obliged to enter into an
order to plead an iffuable plfﬂa and if he
aiterwards pleads a dilatory p.ea, or fuch an
one as prevents the law being amued or the
fatt tried thereon; Judomanr may be figned

- W

“‘

the judge will hold him to above mentioned terms, of
pleading iffuably, &¢, if early in the caufe, fo that
plaintiff may not be delayed of trial, in cafe defendant
does not comiply with the order,

(f) The grounds of this application muft be fup-
ported by afiidavit,

(¢) Party will not be bound to all the terms, «,

pleading ifluably, (Fe. on firlt faamons, unlels ﬁate of
caufe requires them,

(h) See P. 18z, mete (a)
() See Id. note ()
(&) See {d. note {c)

Rra - | as
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as iIf no plea had been pleaded, and give
notice of executing writ of inquiry.

Summons for (/) time to plead was ferved
upon plaintiff’s atiorney, who attended an
hour ; but defendant’s attorney never came;
whereupon plaintifi’s attorney figned jude.
ment, which was fet afide by court as 1rre-
gular, becaufe he had not previoufly difcharg-
ed defendant’s fummons.  Barnes 240,

[n another cale, plaintift’s attorney fign.
ed judgment, though he did not attend or
difcharge defendant’s fummons, or give him
an opportunity to renew caufe, defendant’s
actorney having offered to plead iffuably, and
take notice of trial, time enough for plain-
tiff to have tried his caule at laft affizes;
this judgment the court declared to be ir-
regular, the fummons not being dilcharged,
and accordingly fet it afide.  Barnes 253,

Prifoner may apply by fummons (i) for
an order Tor a fuperfedeas, on not being de-
clared againit :n two (#) terms after return
of writ,

Bankrupt muft (¢) fommon plaintiff’ be-
fore a judge, to thew caufe why he fhould

(/) Judge's fummons, or order for time to plead fhall
be no bar to motion to change werze, Barnes 43q.

() On necle@ to attend the judge, he will make
an order to difcharge prifoner on £/ fummons, for
that is peremptory, this being a cafe of liberty,

(#) Tae term wherein the writ is made returnable, is
always confidered as one of the terms.

(¢) The order of dilcharge or fuperfedeas will be
grantcd on the fir/f {fummons,

not
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not be difcharged out of cuftody, having
furrendered himielf 1 difcharee of his bail,
and obtained his cerrificate; which ne pro-
ducing duly ailowed, by the lord chan-
cellor, julge w:ll make an order direfted to
the ») warden or keeper of the prifon in
which bankrupt 1s confined, to difcharge
him without fee or reward, he bemng de-
tained at no other perfon’s fuit, {ince the
bankruptcy. See Barnes 104.,

Defendant may be difchareced when in
cuftody, after his bail 1s perfected, by (g)
fummons alfo before a judge.

An infant may have a {fummons granted
him, for plaintiff to thew caule way defen-
dant fhould not name a guardian to defend
his {uit.

Summons for an attorney to deliver in to
bis client, a bill of bis fees and difour|c~
IENLS.

: HIS fummons fhould have the
title of the caufes, in which he makes

his demand, on the margin thereof.
If the attorney neglects to attend, three

fummonfes having been’ ifiued and ferved

(p) If prifoner is not in cuftody of avardes, he mult
be difcharged by writ of Jfuperfedeas, {or an order in
this cafe will only obtdin the fuperfideas, not authorize
a difcharge,

() But three fummonfes, and aflidavit of their being

regularly ferved, are neceffary in this cale,

Rr 3 for
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for that purpofe, the judge will order him
ex parte to deliver his bill of fees and dif-
burfements in a reafonable time, and if he
makes further detavlc on his being ferved
with a rule of court, (which 15 made of
courfe upon metion and atiidsvit of the fer.
vice and neglect of aiterdirg the three fum.
monies,) an attachment of contempt will
ifTue, upon which no bail 1s accepted, and
the attorney can clear his contempt by no
method but obeying the order of the judge,
the rule of court, and paying the cofls of
the attachment.

if the atiorney dclivers his bill, n obe-
dience to the judpe’s order, party muft tak
out a fummons to thew caufe, why the bill
of fees and difburfements delivered by him
in the above named caufes, fhould not be
referred to the p,othonomx y to be taxed;
in cafe the attorney neglects to attend, be-
ing regularly lerved with three fumm onff:
on affidavit thereof, and of attending there-
on, and the chent undertaking, In writing
under his hand, to pay the attorney the
whole fum, that thall appear to be due 10
nim cn the t?:{ation, the judge, on his ap-
phicetion, will order the bill ex parte to be
iefesred to the prothonorary to be taxed;
whereon he marizs an appointment for chat
purpole, at the bottom thereof ; which or-
der, with the appointment of taxation, muit
be ferved on the attorney, whofe bill is re-
ferred 3 1n cale the attorney does not attend,
being du]y {erved with three appointments,
Lhe prothonomrv, on gffidavit thereof, and

0.4.
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of the regular attendances thereon, will tax
the bill reterred ex parte.

Pending the fummons, order, and taxa-
tion, nor -after (it the {um, at which the
bill is taxed, 1s tendered the attorney) he can-
not bring an action. See enfe 49. flat. 2
Geo. L. chap. 23. fedl. 23. ante 4C, 47,
48.

On defendant’s delivering a dilatory plea,
if plainuff makes up and delivers paper
book 5 this amounts to a waiver of the a-
areement between the parties on judge’s or-
der, whereby plaintuff looles his remedy
thereon, and muft then proceed on puaper
book, as if no fuch order had ever been
made.

Defendant may obtain further time, if
not under all the above terms, provided
fuch order does not prevent caule being
tried fame term 1n which writ was inade re-
turnable; in cale he could have gone to
trial, had no time been granted.

Where caufe of action, in country caufes,
1s local, and cannot be tried but at the af-
fizes, judee wiil be governed in his orders,
in all the above cales, according te u.e ume
of holding the affizes, {o as not r: prevent
caule from being tried at the then next
affizes, 1f plapuff chuies 1t

In cale either paity refides 1n the country,
and caufe of action is cranfirorv, iame doc-
trine is held as m a rown caule, allowing
for difference of notices to bring fane to
Hiue,

A r 4 Maftakes

61
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Miftakes in declaration or iffue, may be

Proceed: ncs cn batl-bond, are {tayed by
order obrained on fummons ; , provided oial
be not loft thereby, for in that cafe not even
tiwe court wtfelf. on motion, wiil make a ruje
toi thar purpeole: and 1u cale judze malkes an
order, he will oblige dejendant to perrett
his bail prevmus theleto, and 2llo to pay
(' cofts, receive a declaration, plead iffua-
bly, take fhort potce of trial (r:), fo that
the iffuc may be tried fame teran.

ﬂ .*‘Zcsz{h .z_)u)f.? f',».,J uép 0[[.5".

Where there are mutual debts between
plamt.il and defendant, or if either party
fue, or be fuca, as executor, or adminif-
rrator, where there are murual debis be-
tween teltator or intettate, and either paity;
one debt may be fet off agamit the other

(@) All procecdings, while on paper, are amendable
by {ummons, by the ellabhfhed praélice of this court;
except deci-raiion in g'f...'?z:zu:f, which court confiders as
fitt proc=is in tharachien,

(&) M che colts, when faxcd, he not patd the altion
on the bail-bond may be profccuted, as if no order had
been made.

(¢} If wial hata been loft, bail mufl confent that
juedymert may be entered againit chem con the bail-bond
for pldine:frs ﬂ::qrit_y.

and
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and fuch marter may be given in (4) evi-
dence, upon the general (o) iive, or pleaded
in bar, as the cale {hall require, 1o as atihe
time of picading the general flue, {¢) no-
tice be given of the p.rucular jum or debe,
intended to be miilted L POty and upon
what account It oecame cue,  Stat. 2 Geo,
2, chap. 22. lett. (¢) : 3.

. R T e T il

W e o =4 o e P

(a) Before this claule of the a®t, mutu:l debts were

16 be pivaded {pearally in bar.  Rayn. Kead, on fiat.

2 Gen. 2 chap, 22, fe&t 13- 0. 3L,

(6) General “flve in this cluufe, means any general
ffue.  Barnes 290. Ful, Ni Prio sy, 1780

() Reafon of diietling notice to be given of the
particelar foms mrended to be fet off. on picading ge-
neszl iffue, 1s, that plaintfy mey thor by know pature
of defendznt’s demands, and be prepared to controvert
them, as well as prove his own. oy Read, 31,
This votice cannoi be amended, but defendant may
withdraw his plea, and plead &2 »owo, with new notice
of fet-off.  Farnes 108, 309. T'iial not to be put off,
for ablence of witnels, who only proves this nciice,
Barnes 437. Plea tho” with notice of fet-off muft be
delivered in town., Rich. Predt Reg. 1235, 281,

(d) It had, it {eems, been a practice in the courts of
Wefiminfler Hall, (fourded on principles ¢f common
law) to difallow ftoppage or retaining as payment, and
for perfons mutuslly iedeoted to bring attion againft
each other ; whether their refpective debts were of a
lefs or equal amount, or of ihe fane nature ; the num-
berlefs vexations snd real hardfhips this pradtice wag
daily productive of, incuced the grezt and good Lord
Chancellor Talbot to promote this law, (which is
founded on the finfteft idezs of equity and juliice) to re-
smedy the enormous evil in” queftion,  Rayner's reading
on this claufe, p. 24, which is perpetuated by ftat. 8 Geo.
z. chap. 24. fet. 4. becaufe (fays the legiflature, in
the preamble thereto) the provifion was highly juft and

reafonable at all times.
Not-

617
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- Notwithftanding however the falubrity of
this clatle many (¢) doubts were entertained
i courts of juftice, concerning the legal
conftru@ion thereof ; the principal opinions
have been collected by a gentleman (f) of
{fome authority 1n the proie[ﬁon, (0 whom
we refer (z) the learned reader.

Thefe doubts occafioning (4) contrariety
of opinions, the legiflature (z) thought pro-
per to interfere, by enalling that ¢ where
there are mutual debis between plamtff and
defendant, and defendant’s demand (and for
which ‘the action is brought) exceeds plaim
tft’s, the fame fhall be given in evidence,’
and for that purpofe the defendant ufually
pleads the general iffue, and delivers a no-
tice of fet-off; which plea and notice are
to be engrofled on a treble peany ftampr
fheet of piper, and left with the plalntlfi’
attorney ; the perfon who leaves them mull
engrofs another copy of the plea and notice
on a like ftampt {heet of paper, in order to
read the fame on the trial ot the caule.

In cafe defendant’s d=mand does not
countervatl plaintiff’s, defendant muft move
court wherein action 1s depending, for leave
i0 pay {o much money therein, as, wich, his

[ —

——

(¢) Sce Barnes 290, 354. Rich. Pradt. Reg. 267.

- (f) Jobn Rayner, author of the readings above re-
ferred to.

(g) Ray#. Read. 24, 25, @;_
(b) Id. 281 )
() By Rat, 8 Geo, 2, chap. 24, felt. ¢,

own
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own demand; will be 'fufficient to fatisfy
plaintifl’s.

Rule obtained on this motion muft be
drawn up and ferved, by annexing copy
thereof to general iffue and notice; ano-
ther copy of plea and notice 1s to be engrofi-
ed as before obferved, for the purpofe of

reading fame on the trial of the caule, if ne-
ceflary.

General iffue with notice of Jet-off.

In the common pleas.

Eafter ferm, in the 18th year of the
reign of king George the third.

Yane Chapman, {pinfter
againit
Fobn Rayner.

4 ND the faid Fobn, by Charles Singleton
ﬂ Darrington his attorney, comes and
defends the wrong and injury, when, &c. and
faith that he did not-undertake and promife
in manner and form as the faid Fane above
complains againft him ; and of this he puts
himfelf upon the country.

Take (a) notice that the above named

PN e e R

(a) In the notice of fet-off, the ufual way 13 for de-
fendant to traverfe the counts in plainti’s declaration,
according to the nature of the cafe,

defen-

619
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defendant intends to give in evidence, and
infift upon tie trial of this caufe, that the
above named plaintiff, at the time of fuing
forth the original writ againft the faid de-
fendant in this caule, was and il is in-
debted to the faid dr*ft'nd..—i"rt in 40/, of law-
ful money of Great Britain, for divers goads,
wares and merchandizes of the faid defen.
dant by the faid detendant, to the faid plain.
tiff, at her {pecial inftance and requeft, fold
and delivered ; and allo in 40/ of like law-
ful money, for fo much money by the faid
defendant, to and for the ule of the faid
plaintiff, at her hke fpecial inftance and
requeft, paid, laid our, and expended,
And alfo in other 40/. of like lawful money,
for fo much money, by the faid plaintifi, to
the ufe of the {aid defendant, had and re-
cetived; and that the faid feveral fums of
money, or {o much thereof as may be ne-
ceflary, will be et off in fatisfaétion of and
againft the money fuppoled to be due to the
faid plainulf, for the matters contained in
the declaration 1n this caufe, according to
the form of the ftatute in fuch cale lately
made and provided. Dated the 21t day of
February, 1778.

Your’s, &c.

C. S. Darrington, attorney
for defendant.

To William Stock, attorney-
for the plaintiff,

Indor fensent
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I ﬁdwﬁmem‘.

Bafter Term, 18 Geo. 3.i

Chapinan {pinfier
and Plea and notice of fet-off.
Rayner.

Udgment of B. R. ordered to be fet off
againft judgment of C. B. and balance
due to plaintiff, to be paid by defendant in

C. B. 3 Wilf. Rep. 396.

In cafe of a fet-off, where an indorfed
note is fet-off by defendant againft plain-

ufi’s demand, 1t muflt be proved that in-
dorfer’s name was ‘written before plea plead-
ed.” Barnes 453.

Motions.

L. L motions (4) muft be made in open

court,. (except {fuch as are made in
. the treafury,) for which purpofe the ferjeant
who moves, mu't be farnithed with an affi-
davit, ftating the fs&, on which he grounds
his motion ; 1I 1€ 1S a mattcr of courfe, it is

-

(a) On thefe motions,. rules, whether Niff or abfo-
late, muft be drawn up with fecondary, and paid for,

according to length,

granted,

621
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granted, in the firlt inftance, without read-
ding the affidavit 5 if it is to be dicufled be.
fore and by the court, notice mult be given
in writing of the intenced motion, and the
purport of it, to the adverfe party’s attor-
ney, and affidavit of the fervice, as well of
the merits muit be produced to the court,
which being read, arule to fhew caufe is
generally granted 5 this muft be (6) ferved
on adverie party’s attorney, and an afidavic
thereof prepared againit the time appointed
by the court for the oppofite fide to fhew
caufe; whereapon he takes copies of all the
affidavits, otherwile he will not be permit-
ted to fhew caule, which, for that purpole,
are filed 1n the prothonotary’s office,

The falts whereon thefe applications are

made, vary exwemely, but the moft tfual
follow.

For ericr in frocefs, or the notice
i [ubfcribed thereto.
vy
Previous to this motion, notice in writ-

. . : -
ing muft be given to the oppolite party’s
attorney ; a copy whereof, and of the writ

e -

"

(4) To make perfe& fervice of rzle, original muft
be {worn to have been thewn to party, a¢ time of ferwvice.
Barnes {zys at time of ferving copy, {ee Barnes 403! this
exprefiion feems abiurd, for the orisinal is ferved by de-
livering or leaving copy. N. B. This dottrine does not
hold in fervice of procefs, Barnes g0z, where fame

abfurdity is repeated, but Jie hath adopted our mode of
expreflicn in p. 422,

(a) ferved,
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(7) ferved, an affidavic {tating the error in
the writ, and that he was ferved with no (%)
other, together with the affidavit of {ervice,
muft alfo be annexed, in order to be read
in court, when the (¢) motion 15 made;
whereupon court grants a rule, #ifz, which
muft be {erved; on affidavit whereof court
makes {fame abfolute, and direlts cofts of
application, at difcretion; if caufe be thewn,
procels muft be produced.

Error (d) on writ of inguiry, or
execution theresf.

This (¢} mogion requires notice, affidavit
thereof, and of falts; upon reading which,
rule #iff will be granted, 1t muft be ferved
on affidavit whereof, court will make fame
abfolute, and order cofts, at their difcre-

(@) Whenever defendant will take advantage of a
miftake in the procefs of the court, he muft produce the
copy ferved. Baraes 298,

(6) Barnes 298,

() This motion muft be made, before interlocutory
judgment figned, Barnes 256, 290. ante gz, or court
will not interfere, fo as to prevent fuit being carried on

to jadgment.
(d) 1f defendant takes any ftep in caufe after error com-

mitted by plaintiff, in bis proceedings, fuch ftep cures
the irregalarity, and court will not afterwards redrefs

defendant ; and {o wice werfa.
(4) It muit be moved, before rule on inquiry 1s out,

elle court will not releale,
3 tion 3
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tion ; if caufe be fhewn, inquiry muft be
produced.

To fet afide affignment (c) of bail bond,

It plaintiff hath been irregular in taking
the affignment, the court (d) will {et it afide,
on defendant’s putiing n and perfecting
his bail ; and will fubje&t plamntiff’ to the
cofts of the application.

For payment of moncy into court, and for
conciliums.

No notice or afhdavit of falts is required
on etther of thefe motions. See more as to
payment of money, ante 155 to 160. both
inclufive,

For changing the Venue.

No’ notice requifite, only afhidavit, this

- motion cannot be made laft day of term,

becaule (¢) there 15 nor a day left in term,

for plamtiff to fhew caufe, and though de-

fendant could not procure affidavit for that

purpofe (/) fooner. See more on this {ub-
jet, ante 161 to 163,

(¢) For more on this fubject. See ente 118.

() Bat the application by fummons is a much eafier
¢Xperce. - |

(E‘) Barnes 480, aﬁt5’163.

(/) Baracs 436.

For
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For [pecial Fury.

Neither notice nor affidavit required, See
ante 215, 210,

To put off trial for want of a material
- witnefs.

This motion requires notice and an af-
fidavit of fervice; and alfo of the (g) ab-
fence of a winefs, and that he is (/) ma-
terial, where he 1s, and when he is expect-
ed to be {ubpaenable ; and the motion muft
be made (/) two days, before the day of
trial, or the court will () refufe it.

This affidavit muft be made by defendant
(!) himfelf, and by no (72) other perfon;

belief

(g) Barnes 437, 440, 452.
(h) Ante 215, If the witnels fworn to be abfent, is

to prove notice of fet-off only, court confidering that
matter as a collateral defence, refufed to put off the tri-
al, obferving that ro trial had been ever put off on that
account.  Barues 437,

(i) It appearing, the witnefs being material was a
matter that did not come to defendant’s knowledge time
enough to move two days before laft day appointed for
tria), the {ame was pot off.  Barnes 452

(%) Barxes 438, 442, 444.

(1) Barnes 437. )
{m) This was overruled, court obferving, that there

might be many cafes, in which a zbird perfon could

{wear another to be a material witnels, and defendant
You. L. S{ himfelf

625
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belief (#) only will not do. For more on
this fubject fee ante 215.

For new (o) trials or i (p) arreft of
: Judgment.,

If party, againit whom verdit 1s obtain-
ed on trial, or judgment on inquiry, would
have new trial or inquifition, or would ar-
reft judgment on either; it muft be done, if
on verdict, before or on appearance day
(9) of return of Hab. Corp. Jur. and on in-
quiry before time given to move in arreft of
judgment is (*) expired.

Motion to fet afide verdi¢t muft be made
before judgment pronounced. Ante 219,

— > - ——— i ey e el -l

himf{elf covld not ; and inftanced a faltor felling goods
for his principal, and employing a porter to deliver
them; in this cafe faCtor would know porter to be a
material witnefe, but principal did not.

(z) Barncs 457, 448,

(0) See ante 219. Where any matter of utle is in
difpute, and defendant obtains a-verdi, court will not
grant plaintiff a new trial, unlefs revenue is concerned,
Darnes 440, nor 1o cafe verdict be tor aefendant on a

penal ftatute,  Barzes 464 norin ejeftment, if ver-
diét for defendant, otherwile if for plaintiff,

(p) See ante 219. Court will not arreft judgment on
matter party might have availed him{elf of, before iflue
joined, M. §. Cay/.

(¢) Barites 445,

() Unlefs the foundation of the motion, be fome
matcer difcovered afterwards, Barncs 442, ante 214,

4 | If
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If new trial or inquifition be denied, par-
ty may afterwards move, on proper affidavit
of faéts, to arreft Judﬂment but after mo-

tion in arreft of judzment made and refufed,
new trial ot inquifition cannot be obtained.

In order to cbtain arrett ofJudgment on‘-

poffea or inquiry, the firft motion is for (s)
rule to bring them into court ; affidavit muft
be made of fervice of rule, and. both. annex-
ed to affidavic of facls, on which the motion
in arreft of judgment is grounded.-

The court will fet afide ploceedmc‘rs for

any irregularity on either fide, in the courfe

of a fmt, lo as the party complained againft
be not putto a greater expence, than. he
would have been fubjeét to, had the motion
been made before.

If plaintiff enter appearance for defen-

dant, before his time to enter fame, 1s ex- -

pired ; this irregularity muit be complained
of, beforc judgment, - ante 107.

Defendant cannot move to fet interlocu-
tory judgment alide, . unlefs motion be made.
two days before dav appointed for (#) exe-
cutton of writ of inquiry of damages. Barnes

2555 372

It papers are required to.be dellvered up,
which attorney refules, court on motion will

rule him {o to-do, or iffue attachment,

(s) Which. muﬁ be drawn up with fecondary, paid
for 55, and feived.

(:) So muft an appllcatlon for any lrregulamy in dee
livery or notice of declaration, ante 134.

S1 2 7 B
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BirL of COSTS on Motion to fet afide
JUDGMENT.

Michaelmas Term, 1778.

Office copy of defen-
dant’s attorney’s afh-
davit, at 84. per fo-
lio, befides duty

Clofe copy fent, at 44.
per folio

Afaidavit of plaintiff, at
8 d. per folio, befides
duty and oath

Affidavit of plaintiff’s
attorney, fo. 18, at
fame rate

Another fo, 5

Brief of affidavits, fo.
48, at 2 4. per folio

Office copy of rule #ifi -

Fair copy of brief for
council, four,fheets
Fee to ferjeant therewith
Attending him and court
when rule difcharged
with cofts

Rule |

- Copy and fervice

Drawing’ bill of extra
colts

—ning -
lll-l.:-l-i

Out of Pocket
L s d. Los dil s 4,

Q

O

o

to

O O

e

O

0|0
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Agent
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Attending
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Out of Pocket}- Agent Attorney

L s dlh s dJl. s 4.

Attending taxing fame o o oo 1 810 3 4

Term fee and letters o o oo 3 60 7 o

1. fa. o 3 oo 6 6/o10 O
Warrant thereon, and '

meflenger 0 2 40 2 I0{0 3 4

Officer for levy I 1 ot I oI I O

Poundage on 8o/ at
rate of 1. per pound

Sf 3 - ddin
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The 1_:4‘3‘;‘0‘@72@/’5 Prattice
A’L‘sz for Crim, Con.

N cafes of this kind, which differ from

a&lons broucrht upon. contraéts,” no- bail
1 requxred unlefs by the {pecial (&) order
of a judge, Which defendant hath s right to
apply 10 court to, (4) difcharge, if fot well
founded Rich. Praéi. Reg. 63

This a&ion not. being confidered, as a
mere, a¢tion of affault and battery, withip
the meaning of ffat. 22 and 23 Car. 1L. chap,
9. fef?. 136. but an aétion founded on fpe-
cial damage ; be the damages given by the
jury ever To fmall plamtlﬂ thall have full
cofts, without certificate of judge, under
faid act of parliament. 3 Wilf. Rep. 310.

‘--.- — gy — e -
.

{a) Caimur was held to bail upon lord chief juftice's
order, upon affidavits of Crim. Con, with Hadderaveck's
wife, and had four days time to put in fame. Barue;
61.

(6) Catmur zpplied to court, and upon reading 2ffi-
davits of himlelf and Hadderaveck's wife, that Hadder-
aeck having been long beyond feas, and fhe having had
advice of his death, reccived Caimus’s addrefles, and
married him as her fecond hufband ; the chief juftice,
(to whom Cazmur had before applied at his chambers,
and before whom the above sffidavits were read, and
who ordered him to apply to court,) was of opinion,
that the order for bail ought to be difcharged, nothing
criminal appearing in Catmur, Forteftue and Reewve, |
thought, that entring into foundation of order, was ex-
amining merits of caufe, and therefore improper before
trial,  Dengon J» was: abfcn Barnes 01,

o

Tria]



in the Court of Cosnsnon P/ea:.s'.

Trial ac bar oranted, the damages laid in
" the declalatlon, being (¢) conﬁdcrable, and
3 great ' (d) number of witnefles to be exa-
mmed plaintiff having liberty to examine

mtnefs in an ill ftare of health, before a
Judge in the mean time, and defendant con-
fenting to waive his privilege of (¢) ‘parlia-
ment. Barnes 438, Rich. Reg. 411, Co,
Caf. 103.

Plainuiff muft prove his (/) marriage on
the trial; which may be done, either by
copy of regifter, or by teftimony of one who
was plefent at ceremony 3 and it 1s {ufficient
to prove the marriage, according to form of
any religion, as of Anabapu[’cs, Quakers,
Jews, ¢,  Bul. Ni. Pri. 28.

(c) Viz. 50,000/, Rich. Reg, 411, Barnes 438,

(d) Upwards of 20. Barnes 438,

(e} Qucre, the authority of a court of jultice to enjoina
member of parliamnent to waive his privilege, he not being
at liberty to do it, according to the better opinion, with-
“out leave of the houfe, firft obtained by order therein,
on motion ; for it is not a perfonal common right, but
‘a public fpecial privilege, founded in political conve-
nience, and therefore daes not {eem to fall within even
the rule of ¢¢ Duilibet poteff remunciare jure PrRQ SR
introduélo,”” mentioned by the Enﬂhlh ¢ Serasius Sule
pitins.”  See 2 Irg/? 183.

(f) Prati, ch. j. delivered it as the opmlon of this
conrt, that ¢ défendant’s having ferioufly and folemnly
declared, he knew the woman he had feduced was plain-

tiff ’s wife,” would be evidence proper to be left ta the

jury, avithout proving the marriage, Wil Rep. B, R
399+ |

S{4 Wife's

‘6‘3‘1'
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The Attorney's Pratice

Wife’s confeflion wifl be no evidence
againft (g) defendant; fo letters () written
to her by defendant, may be read as evi-
dence againft him. |

Proper plea under ftatute of limitations,
[viz. 21 Jac. L. chap. 16.] 1s not guilty
within {ix years. Introduft. (i) to Law re-
lative to Trials at Ni. Pr. 28,

Direltions for é'ﬂrolliﬁg Deeds.

ARRY the deed to a judge, either
at his chambers or boufe, or, if In

term time, 1t may be done in Weflminfler
Hall; in cafe of a bargain and fale, one of

the parties muft attend and acknowledge it;
but if the deed only requires the judge’s fiat,
then the party need not attend, for the judge
grants a flat (a) of courfe, which, as well

S—,

(g) But a difcourfe between her and him, may be
proved. ‘Trial at N7, Pr, 28.

(5) But her letters to him will be no evidence for
him. 1d. i.

(/) This introduétion is faid to be originally wrote by
lord chancellor Batburfi, and revifed by Mr. 7. Buller.

(2) The fiat 1s wrote on the margin of the deed,

generally by the judge’s clerk; the form whereof may
be as follows: * Let this deed be inrolled in his ma-

jefty’s court of Common Pleas, at Weflminfier, [If a

Reman Catholic deed, add the words *¢ purfuant to the

alt of pariiament’” ipmediately after the word ¢ Mef-

minfer.””] Dated this zoth day of March 1778,
belore George Nares,
(judge’s name)

a3



in the Court of Gommon Pleas.

as the (84) acknowledgement, are the of-
ficer’s warrant for inrolling the deed.

Clerk of (¢) warrants of attorney, {up-
plies you with rolls gratis, tor ingrofling (4)
the deeds on.

If attorney ingrofles the deed ; after exa- -

mining the fame, ke takes it to warrant of
attorney’s office, and the (¢) clerk will imme-
diately inderfe, docquet, and inroll it, be-
ing obliged {o to do.

All deeds inrolled are docqueted or en-
tered in alphabetical order in warrant of at-

torney’s office, for the convenience of thofe
‘'who may have occafion to fearch, or take
copies or extracts thereof,

(6) The acknowledgement is wrote on the margin
of the deed, generaily by the judge’s clerk ; the form
whereof may be as follows

¢ The execution of this deed was acknowledged (in
court) by Fames Cox, (the perfon acknowledging fame)
party thereto, this zoth day of dpri/ 1778, before

GeorGE Nares.”

(c) His office is kept at N°, 6. Clifford’s Inn, Fleet
Street,

(4) Clerk of warrant, if defired, 15 obliged to in-
arofs the deed upon the rolls.

(¢) It not being neceffary in this -court, as in Kiug’s
Bench, for attorney to indorfe deed, or casry in
docquet,

Fees

633
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The Attorney’s Praice

Fees for inrolling.

Ofh. Ch, Attorn,

Ls.d 1 .4

Acknowledging incourt 0 1 0o g Q

Before ajudee at chambers o 50l050
Fiat — —— ©026]026

Inrolling pefﬂxeef(gz words) 0 0 3|0 o §
Docqueting "= "0 10]0 3 4

A Rule



in the Court of Gormmion Pleas.

v L

A Rule or Meafure of Cofts comprebending
[fuch Ttems of Difburfements and Fees,
as bave not occurred, or been before
ﬁtbmzﬁed to the Reader, m the farmer
 Part qf this volume.

WriTS. L s d.
NON omitias capias - e I

0
Attachment of contempt o
Attachment proper .0
Tgﬂatum attachment ~ —— o
Subpoem ducens tecum ~ ——— O
0

0

0

0

0
8
8
10
8
Drawmcr and ingroffing Scire facms}

" per heet each —_—
befides fee

Special original, per. fheet -

I

Writ of] poﬁ'e[T on fee 33 4.d. }
Mal«-.mg the'writ 1s. 84. - ~

Tefs. Fz.Fa andCa.S:z each I (0

2
3
3
6
0
o8
6 8
O 8
68
5 0
06

" Semrvice, .

Serving HOI'ILC of declaration, or
executing ¢ w0 of inquiry (1f under
20 miles jd pt.- mile to and. from
the place ¢ 0d. per mile in the
whole.”

The like allowance in cafe of con-k

dutt-money.

It

63 5
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The Aitorney’s Praiice

[ s, 4.
It above 20 miles, for a neigh—}
. 0 10 6
bouring attorney = e
To allow 15, 44. for every de-
fendant the plaintiff appears for, over
and above the 5s. 4d. allowed for
the firft defendant.
Entring appearance between attor-} o 54
ney and client
Copies of affidavits in order to .
thew caufe, per theet — — 4

ACTIONS on_judgments or flatyies.

_ A A
Drawing, per fheet ——— 0 038
Copying e o o8
Entring —_— — 0 08
Term fee —— o 68

IssvuEes, &%
Drawing forejudger 2s. ingroffing ¥
the whole, per theet = — D}O 04
Drawing and ingrofling affidavit
- per theet — ,}O o 8
Drawing judgment 2. ingroffing
the whole, per fheet —— }9 © 4
Preparing for TRrR1aL,
Town witnefles (if the charge ex-
ceeds 40s. allowed in common$o 2 6
cofts) per diem e |

Country witnefles, per diem »=—= o0 5 0
Attend-:



in the Court of Gomimon Pleas. 637

l. 5. d.
Attending the trial every day 6.
84. and on the day of trial, be-}o 17 4
tween attorney and client
If between party and party, in the}

whole mm— ° 13 4

Bair-Bowps.
Common cofts in the (heriff’s name 2 10 0

On an affignmept, if 12 fheets} 6
judgment by Nil dicir 4 10
For every three fheetsmore  ~— 0 10 0

If the plaintiff enter appearance for
defendant, more ~ ~—— } I
On Comper’ ad diem, theoldway 3 100

O O

On the new way S 510 0
For every 3 fheets above 12 in a
declaration }O 100
Nonx Pros.
For not declaring where appearance 1 13 4
With bail, more e O I0 O
¥or not replying —— 2 13 4

If bail, more O 10 O
For not joining in demurrer to de—}g 6 2

claration - ~— =———
Bail, more 0 10 0
And for every other pleading

more, 1f fhort - }I OO
For not entering ifue  =——— 3 3 4
Bail more A o 10 O

For every count more than the it 0 3 o
- Cogx’
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The Astorney’s Prattice

Cocx® Dampen’.

* I 5. d
1, Narr’ thie fame — 5 0o
Of different terms —— 5 10 6
Every Narr’ more -~ 0 I0 ©
With bail more —— 0 10 3
By DEFAULT. |
Inqun'y 1 Nar*’ ~  — 7 10 4
Every Narr’ more S 0 10 o
If plaintiff enters appeatance . I 06
If in trefpafs and imprifonment,] _ 6
affault, &, }/ to b
If plaintiff enter appearances 8 16 8
- Tr1ALS,
Common cofts 1 count -~ 14 100
For every count more — 0 100

For trefpafs, affault, or imprifon- }
| 14 16 8
ment, 5 fheets or under
Fvery three fheets more ~— 0100
In eje&tment, on demife  =——— 15 16 8
Every demile more 010 O
Common cofts for not confefi- |
ing leale, entry and oulteron ¢ 16 16 8
the rule’ —
Attending taxing cofts, though
many caufes 1n a bill, onlv con-> 0 2 4."
- fidered as one caule, fo on]y

OBSI‘,RVATIONs_

I. Norhlno- tor attending a theriff or mar-

fhal in any cafe.
2, Decla-



i1 the CGourt cy" Common Pleas.

- 2. Declaration where Habeas - corpus 1s
brought to follow the office the Habeas

corpus 1s figned 1n.

3. Counts in a declaration, at the fuit of
attorney, unlefs it appears on the face of

the declaration, that he fues for fees, are to .

be paid for; and no privilege where he is
defendant, either as to appearance or
pleading. )

4. No declaration to be allowed if the
plaintiff be fummoned the day before the
return; but if ferved upon the returniday,
then declaration and entry to be allowed if
declaration produced.,

5. No maps to be allowed on trials inzer

pariies.
6. No wrong or under-charge to be fup-

plied in any manner, except in fee for pafl- .

ing record when only charged 3s. 44, in-
ftead of 65. 84.

7. Nothing extraordinary to be allowed
for arrefting defendant, or ferving him with
procefs than the ufual fee of 10s. 64, and
54. for extraordinary expence and trouble,
even between attorney and client, unlefs by
the latter’s exprefs orders,

Plaintiff’s

639



640  The Aitorney’s Prattice

Plaintif’s Birr of DissurseMENTS and
Fees, on Delendant’s being arrefted,

Eafter Term, 1778.

Inftructions, &9c.

Affidavit of debt

Teft. Cap. out of Mid
into London

Warrant and meflenger

Paid officer

Trinity - Term following.

Searching whether bail
filed

Entring exception there-
to, and notice there-
of, copy and fervice

Motion in Treafury for
fheriff to return ca~
D14s

Rule -

Copy and fervice
Attending court when

" other bail added and

juftified

Declaration 1. per fol,

Out of Pﬁtkﬂtl Agent ' Attorney

I s. d L s dM. s 4
0O 0 00 2 20 4 ¢
O 2 70 4 10 5 74
o 8 9014101 1 0
o 0 60 1 00 1 0
o010 6o10 60 10 6
© 0 o0 1 8|0 3 4
o o olo 1 30 2 b
0O o oo 1 8o 3 4
o 4 6jo 4 6jo 4 6
O O olo I 0ojo 2 ©
o 0 oo &t 8lo 32 4

Entring



in the Court of Gominon Pleas.

Entring ofi roll and paid
prothonotary

Copy on ftamp deliver-
ed folio 10, warrant
and duty

O_utof!’ocké
]u Sn dl ZI \f. d-lzl 5. di |

041

Agept l Attorney-

o 6 oo 8 olo10 O

o o 30 2 3lo 4 3

If Defendant was ferved with Copy of Writ only,
and not arrefled; the Items will be as follow:

Infiruétions, &c.

Capias

Cap. per cont.

Two copies and fervice

Searching for appearance

Affdavit of fervice of
procefs

Appearance purfuant to
the flatute

Declaration and copy 1s.
per folio |

Entry on roll, and paid
protnonotary

Copy on flamp left in of-
fices warrant and duty

Notice of declavation filed,

- copy and fervice

Rule to plead

Searching for, and de-
manding plca

&eneral 1ffue

VOLl Ia

O OO0 O 0

O

Q.0

©

Q

OO0

4 10]0

3
0
0

2

O O

6o
0lo
010

710
6o

e} e

310

30

OO0

1010

0°'Q

2 2|0 4
7 11{0 11

5
i

4

0!0
810

4
o
6 70 9 8
o
4

110

210

OO

41°

70

10
3

5 7
5 10
12 a

12 O

4 11

~ Drawing



612  The Attorney’s Prattice

Outof Pocket Agent Attorney

[. s d.|l. s dlfl. s. d
Drawing part of 1ffue,

 ar8d per folio

Copy of whole iflue, at
rate of 44d. per folio

Enuy of ifue on roli,
and pald prorhonora-
| Fles

Warrants of artorney

Entring caufe for trial

Attencing for that pur-
pole

Notice of trial, copy
and fervice O 0 O

Stamp and parchment l
for record o 6 6lo 6 6lo 6 6

Ingrofling, at 44. per ‘
folio -

Paid prothonotary mark-
ing fame

Sealmof record, jurata,
“and feal 1

~ For moroﬁino fame

Venice

Return thereof

Hab. Corp. jur.

Suotena

Four tickets

Service

Conduct monev

Inftru&ions for brief

Drawing fame, two fheets  ©

O © O
O O
o2 O

O © O
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