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(nd court of our faid lord the king, before
Sir Yobn Eardley Wilmot, knt. and his com-
panions, then our faid lord the king’s juftices
of the bench at Wftminfter, came in his
proper perfon, and gknowledged him[cIf to
owe to the faid D, the fum of 2201
which faid fum of@20/l the {md 7, H. for
himf!f and his heirs, willed and ¢ranted to
be made of his dands and chattels, and to
be leyied ‘to the ufe and behoof of the faid
H. under this condition, that if judgment
fhould happen to be given tor the faid H.
againtt the faid 7. A. in the fame court, in
2 certain plea of debt upon demand, for 124/,
profecuted 1n the fame court by the faid H.
againft the faid 7. H. that then the faid 7.
H. would fatisty the {aid H. his faid debt
and damages on occafion of detaining the
faid debt to be adjudged to the faid A.
qaainft the faid 7. A, 1n the fame courtin
the plea aforefaid, or render his body on
that occafion to the prifon of our faid lord
the king of the Flees ; and although the faid
H. afterwards, that 1s to fay, in the fame
Michaelinas term 1n the {aid yth year of the
reign of our faid lord the king, in the fame
court, before the faid Sir Fobn Eardley Wil-
wot, knt. and his companions, then our faid
lord the king’s juftices of the bench afore-

faid, by the judgment and confideration of

the fame court, recovered againft the faid 7.
H, as well his {aid debt of 124/, as 16/, 10s.
which were adjudged to the faid . n the
fame court for his damages, which he had

on occafion of detaining that debt, whereof

the
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the {aid 7. H. is convicied, as by the recsrg

and proceedings thereof now remaining iy
the fame court at Weftininfler atorefaid is my.
nifeftly apparent. Neverthelels the fuid 7,
H. hath not yet {atisfieg the faid H. for his
debt and damages af%g_faid, BOr rendered
his body on that occafidn to the faid priion
of the Flee!, according to the form of the
faid recognizance, as our faid lord the king
has received Informaticn from the faid A,
And becauie, & that by geod, &e. he
fhould make known o the fad 7. A 7. 4.
and S. that they be here ai this day, thatis
to fay, on the mosirow of the holy T7iniy,
to fthew if any thing, &, that 1s to fay, the
faid 7. H. why the {aid 110/ by him in
form acknowledsed fhould not be made of
his lands and chattels; and the {aid S, why
the faid 110/. by him in form aforefaid ac-
knowledged fhould not be miade of his lands
and chattels; and the faid 7. A why the
{aid 220/ by him in form aforefaid acknow-
ledged fhould not be made of his lands and
chattels, and levied to the ule and behoof of
the faid H. according to the form of the faid
recognizance, if, ¢, And now at this day
the faid A, cometh heie by L. R. his attor-
ney, and cffered himfelf on the fourth day
againft the faid 7. £.§. and J. H. in the plea
atorefaid 3 and they, though folemnly cailed,
came not: and the fheriff now returneth,
that the faid 7. 4. 5. and 7. A. have not,
nor hath any one of them any thing, &
nor are they, nor is any of them found, &
Aliasawarded, Therefore, as before, the fheriff was com-

| manded,

Retary Nihil.
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nanded, that by good, &, he thould make
Lpown to the faid 7. H.S. and F. H. that
they be here from the day of the holy 77i-
sity in three weeks, to fhew 1n form afore-
fiid; at which day the {aid H. cometh here
by his attorney aforefaid, and offered himfelf
on the fourth day againft the faid 7, 4. S.
ad 7. H. in the plea aforefaid, and they,
though folemnly called, come not; and the
theriff, as before, now returneth, that the
faid 7. 1.5, and ¥. H. have not, nor hath
any one of them any thing, &¢. nor are
they, nor is any one of them found, &.
And thereupon the faid A. prayeth execution
acainft the faid 7 A S. and F. H. to wit,
againft the faid 7. H. of the {aid 110/ by
him in form aforefaid acknowledged, and
againt the faid . of the {aid 110/ by him
in form aforefaid acknowledged, and againft
the faid 7. H. of the faid 220/ by him in
form aforefaid acknowledged, according to
the form of the recognizance, to be adjudged

to him, &¢. Therefore 1t is conflidered, Fudgment,
that the faid Z. have execution againft the

laid 7. H.S. and . H. that 1s to {ay, againft
the faid 7. H. of the faid 110/ by him in
form aforefaid acknowledged ; and againft
the faid S. of the faid 110/ by him in form
aforefaid acknowledged ; and againft the faid
J. H ot the {faid 220/, by him in form
aforefaid acknowledged, by defaulr, &,
GEORGE, &, To the fheriff of Asid- Sci.fa. againf
diefex, ereeting, Whereas §. NV, of the city f’“;i o i"
of Coventry n the county of the fame city, wpon ,,gag_

cordwainer, and ?’.S of the fame City Y mizance taken
the before a com-




-
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miffonery ae- tlie county of t-_hff {ame Cit}’, farrier, here.

fendant in

o,

P rofore, io wit, on the fourth day of Afuy iy

the ———- year, &Jz. betore §. W efy; one
of the commiflioners by cur juftices at 7.

Stat, 4 W. & minfter appointed, according to the form of

M., ¢, 4.

the ftatute in this cale lately made and pro.

~vided, became bail, and each of them be.

came bali for 7. F. in the fum of 501  Ang
whereas the {aid 7. F. on the fame sth day
of May in the —— year of, &¢. aforefaid,

before the fame commiflioner acknowledged,

that he owed to B.C. the fum of 100/
Which faid fom of 50/ the faid §. and 5.
acknowledeed, and each of them acknow-
Jedged to be made of their, and each of
their lands and chattels 3 and which {aid {um
of 100/ thefaid 7. §. acknowledged to be
made of his lands and chartels, and levied
to the ufe and behootf of the faid B. upen
this condition, that the {aid 7. F. fhould ap-
pear 1n our court before our juftices 2t Wefl-
minfler, at the {uit of the faid B. 1n 2 certin
plea of wrefpafs and affaujc to the damage of
50/, And if 1 our fame court judgment
fhould happen to be given in the fame plea
for the faid B, againft the fuid 7. F. then the
faid 7. F. fhould fausfy all the damages which
fhould be adjudged to the faid B. in our fame
court in the pler aforelaid, or render his
body on that occafion to the prifon of the
Fleety, as by the record -and proceedings
thereof remaining 1n our fame court maai-
feftly appeareth. And altheugh the faid 5.
in the term of Eafter n the year of,
&5e, betore Sir ——, knight, and his com-

panions,
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panions, Ouf jultices of the hench at Wefi-
minfler, by the confideration of the fame
court recovered againft the faid f. £ 19l
which in our {ame court were adjudged to
the fnd B. for his damages which he had by
occafion of the faid trefpais and affault where-
of the faid 7. . is convicted, as by the re-

cord and proceedmas thereof 1n our {fame

court alfo remaining maniieitly appeareth ;

7et the {aid 7. F. hath not fatisfied the faid
damages to the {aid B. nor rencered his body
on that occafion to the faid prifon of the
Flzet, according to the form of the {aid re-
cogNiZance, as from the information of the
fud B. we have been given to unaerftand.
And becaufe we will that thofc things which
in our faid court are rightly a&ed and ac-
kaowledged, be brought to a due execution,
we command you, that by good and lawful
men of your bailiwic you make known to
the faid 8. 7. 8. and 7. F. that they be before
our Jultices at Weftminfter on [the reiurn] to
fhew if any thing they have, or know to fay
for themielves, o wit, to 'l.hC {aid §. why the
fzid s0/. by him in form aforefaid acknow-
ledeed ought not to be made of his lands
and chattels; to the faid 7. 5. why the faid
s0J. by him in form aforefaid acknowledged
{hould not be made of his lands and chattels;

and to the faid 7. 7., why the faid 100/ by

him in form aforefaid acknowledged fhould
not be made of his lands and chattels, and
be levied to the ufe and behoof of the faid B.
according to the form of the faid recogni-
zance, 1t 1t (hall feem expedient to him and

3 have
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have there the names of them by whom yoy
fhall make known to them, and this wri,
Witnels, &e.
Intrat. Scire  Cambridge, to wif, The theriff was com.
iﬁi ;n?;}l manded, that of the goods and chattels which
fa, in debe for WETE of Henry Cromuyell, efq_:, deceafed, lately
executors a- € lled [Heniy Cromwell of Wicken 1n the county
gainft an exi- of Cambridge, elq; in the hands of Liizabeth
carris Cromawe!] late of Spunzy in the county afore.
{21d, widow, executrix of the teftament of
the {aid Hemry te be admimiftered, being in
his baithwic, he (hould cauie to be made as
well a certain debr of 200/ which Chrifu-
pher W ynne, elq; and Sarah his wite, Thoras
Percival, gentleman, and Mary his wite, and
Tboinas Balls, gentleman, which faid Sarab,
Mary, and Thomas Balls, were executors of
the teftament of Geerge Bells, gentleman, de-
cealed, 1n the court of our lord Charles the
fecond, late king of Ewgland, before the
juliices of the faid late king at Wefiminfler,
recovered againft the faid Elizabeth, as 405.
which in the fame court of the faid late king
were adjudged to the fame Chrifiopher and
Debenistelta- Spygh. Thomas and Mary, and Thosmas, for
tonts &, X& their damages which they had by occafion of
the detalning that debr, to be levied of the
fame goods and chartels, if the faid Elize-
beth had fo much thereof in her hands to be
Sinon & adminiftered ; and if the had not, then the
D:mnace  faid damages to be levied of the proper goods
bonispropitse and chartels of the faid Elizabeth; and that
he fhould have that money here from the day
of the holy T7inity in three weeks, to render

to the faid Chrifepher and Sarab, Thosmas and
Md?’],
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Mary, and 7. boinas, for the de_bt aqd da-
mages aforefaid, whereof the faid Elizabeth
.« convicted. And now here at this day
came the faid Chriflother and Sarab, Thomas
and Mary, and Thoizas, by Richard Puplet
cheir attorney ; and the fhenff now return- Resars,
eth, that he, by virtue of the faid writ to
him direCted, had cauled the faid 405, being Damages lew:.
the damages aforefaid, to be made of the ¢4 de bonis
proper ooods and chatuels of the fuid Elizg- POPUE
beth, which faid gos. he hath here at this
day to render to the {aid Chriflopher and Sa-
sab, Thomas and Mary, and Themas, for the
damages aforefaid 3 and the faid fhenft fur-
ther recurneth to the juftices here, that there Nulla bona
are no goods or chattels 1o his bailiwic which teftatoris.
were of the faid Henry, in the hands of the
faid Flizabeth to be adminiftered, whereof
he could caufe to be made the {aid débt and
damages, or any parc thereof; and becaufe
the {aid return 1s concelved to be made in de-
lay of the cxecution of the faid judgment as
to the debt atbref'aid; and 1t 18 teitified in Devaftavit
the {fame court of the king here, on the be- fuggefied.
half of the faid Clriflopber and Sarab, Tho-
mas and Mary, and Thomas, that the {aid
Elizabeth hath {old, eloined, walted, con-
verted and difpofed to her own proper ufe di-
vers goods and chattels which were of the
faid Henry at the time of his ceath, and
have come to the hands of the faid Elizabeth
0 be adminiftered, to the value of the debt
aforefaid, to the intent that execution of the
aid debt might not be thereof made; and
our faid lord the king being unwilling that

thole
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“thole things, which in the fame court of

-~ the faid late king were rightly atted and ad-

judged, fhould be rendered void by arc or

Fierifacias  deceit ; therefore the fherift is commanded,

prodebito  ;hat of the goods and chattels which were of

awardei.  the faid Honry at the time of his death in the

hands of the faid fi7zabeth 1o be. admini:

{tered, being in his bailiwic, he thould caufe

te be made the faid debt, 111 may be there.

of levied, and have the money thereof le.

vied here, on [the returu] to render to the

faid Cbriftopher and Sarab, Thoinas and Mary,

Qi debicum le. and Thomas, for the debt afbre!ﬁaid; and 1f

vari non poffit the {atd debt cannot be levied in form afore.

tune & coullat {33d, then if it can appear to the fame fheriff

E;Z;:;lzﬁ’ by inquifition on that behalt to be taken,

def. devay’,  UPon theoath of good and lawful men of his

batliwic, or by any other method whereby

he may be the better certified thereof, tha

the {aid Elizabeth hath fold, eloined, walted

or converted, and dilpoled to her own ufe,

coods and chatiels which were of the faid

Heiry at the ume of his death, and have

| come to the hands of the {aid Elizabeth to be

Sti. 4, adminiitered, then by good, &Fc. he thould

make known to the {aid Elizabeth, that the

be here at the ume afoielaid, to fhew, if,

&e, why tive {aid Chriftopher and Sarab, Tho-

mas and Mary, and Thomas, ought not to have

execution againft her of the debr aforefad,

t0 be levied of the proper goods and chattels

Clift’s Exer. of the fald Elizateth, according to the form
b62. of the fad recovery, if, &,

Neticeof exe- ‘Lﬂfﬂe {;Pi:'ir:_c muit be given ofgqcuzing a

cuting Sci $ciive flert & ivqmir, as 1s glven of trial, or of

fier,, Loazir, CXClulng
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executing 2 writ of inquiry’ or damages,
Barnes 304. Prafi. Reg. C, P. 379. Rep,
&7 Caf. of Praéi. G, P 1,

Tn the Common Pleas,

Hilary —~—— George tbe third.

Middlefex, T was commanded to the fhe- Declaration on
1o wil. I"lﬁ", Whereas 7 F. erq; in the @ Scire facias

court of our fovereign lord George the third, " ar«dg-
king of Great Britain, &c. to wit, in Eafter f:ff ;f:;f:;:
term in the feventh year of our reign, be- dgc,-fdm and
fore Sit Fobn Eardley Wilmet, knight, and 45 wif (fince
his companions, our juftices of the bench at deceafed) exe-
Weftminfter, by the confideration of the faid “**
court had recovered againtt C. M. late of
Weftminfter in the county of Middlefex, efq;

and the lady . M. his wife, executrix of the

teftament and laft will of C. lord M. her late

hufband, deceafed, lately called C. lord AL

aswell a certain debrof 391/ as 50s. which

in the {aid court of the faid king were ad-

judged to the faid /. for his damages by

occafion of the detaining that debt to be le-

vied of the goods and chattels which were

of the faid C.lord M. at the time of his

death in the hands of the faid C. M. and lady

E. M. to be adminiftered, if they had fo

much in their hands; and it they had not,

then the damages aforefaid to be levied of

the proper goods and chattels of the faid C,

M. and lady E. M. whercof they were con- -

vitted, as by the records and proceedings
Yor. I. D d there-
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thereupon in the court of our lord the pre.
fent king now here remaining mamfeftly ap.
peareth ; yer execution of the {aid judgment
Death of the {till remaineth to be done, and the faid lady
wife. E. M. 1s dead, as the king hath heard from
Defendant ad- the information of the faid 77, And becaufe,
mivifirator of f5¢,- by good, &¢, he fhould make known
vis awift, and ¢ he " aforefaid C. M. adminiftrator of the

aa’:nz'nz:ﬂratar

de bonis non, §0ods and chattels which were of the faid
&c.of ber  lady E. M. and adminiftrator, with the will
tzfiator. of the faid C. lord M. annexed, of the goods
and chattels which were of the faid C. lord
M., at the time of his death, unadminiftered
by the faid lady E. M. that {he fhould be
here at this day, to wit, on the oltave of the
Purification of the blefled Mary, to fhew if
any thing, {&c. why the faid /. ought not
to have execution againft him of the debe
and damages aforefaid, of the goods and
chattels which were of the faid C. lord M,
at the time of his death, being 1n the hands
of the faid C. M. to be adminiftered, accord-
ing to the form of the recovery aforefaid,
if, &J¢c. And now here at this day comes as
well the faid 7. by F. P. his attorney, as the
faid C. M. {fummoned, &c. by 7.8, his at-
torney ; and the fheriff, 20 wit, 7. R. elq;
and 7. C. elq; now return, that he, by vir-
tue of the faid wnt to him direted by R.
H.and S. W. good, &F¢. had made known
to the {aid C, M. that he fhould be here at
this day to fhew in form aforefaid, €¢. And
vpon this the faid /47, prayeth execution to
be adjudged to him againft the faid C, A, of
| * the
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the debt and damages aforefaid, to be levi-
ed of the goods and chattels which were of
the fuid C. lord M. at the time of his death
‘pot adminiftered by the faid lady E. A4 in
the hands of the faid C. M.

And the faid C. M. by 7. 8. his attorney Plea.

403

cometh and faith, that the {aid /7 ought not No affets come
to have his execution againft him of the debt oands,

and damages aforefaid, of the goods and
chattels which were of the faid C. lord M.
at the time of his death, becauie he {aith no
goods or chattels which were of the faid G,
 lord M. at the time cf his d=ath not admi-
niftered - by the faid lady E: M. at ths time
of the death of the {aid Z. or at any time af-
terwards, have come to the hands of the faid
C. M. to be adimniftered; and that he the
faid C. M. hath not, nor on the day of fuing
forth the faid writ, nor at any time after-
wards, had any goods or chattels which were
of the faid C. lord M. at the time of his
death in the hands of him the faid C. M. to
be adminiftered, whereof -he could have fa-

tisfied the faid /7. of the debt and damages -

aforefaid, or any parcel thereof: And this
he is ready to verify : Wherefore he prayeth
judgment, if the faid /7. ought to have his
execution againft him of the debt and da-
mages aforefaid of the goods and chattels

which were of the faid C. lord M. at the
time of his death.

And the {aid /. faith, that he by any Resiicarion.
thing before alledged ought not to be barred 4fets comes to

from having his execution againft the faid 2ands.

C. M. for the debt and damages aforefaid,

Dd 2 | of
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of the goods and chattels which were of the
faid C. lord M. at the time of his death, be-
caufe, he faith, that the faid writ of the
faid /7. was {ued forth on the 24th day of
Fanuary in the year of his prefent ma-
jefty’s reign;-and that the faid C. M. on the
{aid day of fuing forth the faid writ had di-
verfe goods and chattels which were of the
faid C. lord A1, at the time of his death in
the hands of the faid C. M. to be adminifter-
ed, to the value of the debt and damages
aforefaid, wherewith he could have {atisfied
the faid /. for the debt and damages afore.
faid, 20 wit, at WeSlminfler aforefaid; and
this he prayeth may be inquired of by the
county.

In the Common Pleas.

Michaelmas ————— George #be
third.

Declaration T.ondon,J T was commanded to the fhe-
onaSci. R goqpit, B riffs, Whereas M. G. widow,

;p;:; ;,{i%ﬂ and V. 7. lately in the court of our lord the

in futaro prefent king here, before the juftices of - our
againft an ex- lord the prefent king of the bench here,
ouLriXs fo wit, at Weflminfier, by the judgment of

s thl faid court had recovered againtt K. M.

late of London, widow, executrix of the te-
ftament and laft will of H. M. late of Lox-
" don, efq; her laze hutband deceafed, 1480/.
for their damages which they had fuftained,
as well by occafion of the not performing

certain promifes and undertakines made by
2 the
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the faid H. in his hfe-time to the faid M.
and N. in London, to wit, in the parifh of
St, Mary Le Bew 1n the ward of Cheap, as
for their cofts and charges by them the faid
M. and N, about their fuic in that behalf
expended, adjudged to the faid M. and N.
by the faid court of our faid lord the king,
before the juftices of our faid lord the king
at Wefiminfter, to be levied of the goods and
chattels which were of the faid A, at the time
of his death, which after the giving the faid
judgment fhould come to the hands of the
faid K. to be adminiftered, whereof fhe was
convicied, as By the record and proceedings
thereupon remaining in the faid court of our

faid lord the king before the juftices of our
{aid lord the king here, Zo wit, at Weftmin-

403

fler aforefaid manifeftly appeareth.  Aud Suggefiion of
-whereas, after the faid judgment was given, affts fince

“diverfe goods and chattels which were of the
{aid H, at the time of his death, to the va-
lue of the damages aforefard and above,
have come to the hands of the faid K. to be
adminiftered, out of which fthe could have
fatisfied the faid M. and H. or their damages
aforefaid, as the king has been given to un-
derftand by the information of the faid M.
and N. And becauld, {gc. that by good,
{J¢. they fhould give notice to the aforefaid
K. that fhe might be here at this day, 20 wif,
on the morrow of St. Martin, 10 fhew if

~any thing, &c. why the faid M and N. ought

not to have execution againft her of the da-
mages aforefaid of the goods and chattels
which were of the faid 2, at the tme of his

Dd g - death,

come to defen-
dant's hands,
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death, which after the faid judgment was
given have come to the hands of the {aid £,
to be adminiftered, according to the form
and effect of the recovery, if, €gc. And
now.here at this day came as wcll the faid
M. and N. by 7 H. their attorney, as the
faid K. by 7.§. her attorney 3 and the faid
M. and N. offcred themfitlves on the fourth
day againft the faid K. of the plea afore{nd;
and the fheriffs now;returned, that by 7. N,
and R, R. good, {Jc. they had given notice
to the faid K. M. to be here at this day, to
fhew, ¢c.. and upon this the faid M. and
N. pray execution againft the faid K. of the
damages aforefaid, of the goods and chat-
tels which were of the {aid H. at' the time of
his death, which after the {aid judgment
was given have come to the hands of the
fad K. to be adminiltered, to be ‘adjudged
to them, €¢. Upon which the {aid K, faith,
that after the faid judgment was given, no
goods or chatrels which were of the faid 4,
at the time of his death, have come to the
hands of the faid K. to be. adminiftered,,
whereof the could have fatisfied.the {aid AL
and N. of their damages aforefaid, or of any
parcel thereof ; and of this fhe putteth her-
felf upon the country; and the faid M. and
H. hikewife : Therefore the fheriffs are com-
manded, that they caule to come here
tweive, &Fc. By whom, & And who
neither, {g¢.  To recognize, &¢, Becaule
as well, {ge, .

You enrer the writ of Scire facias and Aji-

g5, 1f any, on the prothonotary’s remem-
brance
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brance roll, and give a rule -thereon for the
defendant to appear. -

The plaintff on motion in the treafury No cops on
may quafh his own Scire facias without pay- Sci. fa. 48
ing colts, .though the defendant has appear- 24
ed; for the prattice of this court 1s, that no
cofts thall be paid on proceedings by Scire
facias till a declaration be delivered, and the
defendant has pleaded.

In a Scire facias to revive a Judgment it 1S Term of the
not neceffary to infert the particular term 1njudgment not
which the judgment was given. Barnes 431,744+

At common law, if afrer judgment the
plaintiff iued not execution within the year,
he had no remedy, but by an ation on the
judgment ;3 but a Seire facias in perfonal ac-
tions is gtven by the ftatute of Weflminfier 2.
¢, 45. 2 Infl. 469, 470, vide §alk. 6oo.

It there be a Ceffet executio for a year, the Whereao Sei.
plaintiff may within the next year take outfa. if a Ceflet
execution without a Scire facias. Execut.

If the plaintiff be delayed from taking outScire facias

execution within the year and a day by nn 7uf?t ;be ;ﬁ:ad

injunion out of Chancery, he cannot after ‘;f:ﬂ’f‘;:y::‘z”
AR . | , ,

the injunction diffolved take out execution ;.. gy,

without reviving the judgment by Secire fa-
¢ias 3 but it will be no breach of the injunc-
tion to take out execution within the year,
f a5 it be not executed, which will fave the
trouble of bringing a Scire facias, by contl-
nuing the execution on the roll by 7ic’ uon
mifit breve. 6 Mod. 288. . But {ee Rep, and
Caf. of Prat. C.P. 82.& Prafi. Reg, C. P.

279, Both which feem conira. .
1) G 4 E}: -

4
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Defendant Execution by default was awarded on 2

ji‘::fii:; Stire factas upon a judgment in debt, and
years after the defendant four years afterwards bt:lng in
Judgment  the Fleet tor another caufe was brought into
withsut ¢l court by Habeas corpus, where he admlttmﬂr
- fa’ himielt to be the fame perfon was commit.
ted in execution moraturys quoufgue— Noto

pojt annum £ diem- al fgue nove Scire facias.

Dy. 214. pl. 47.
On death of  1f a man recovers debt or damages bv Judg-
defendant. sent, and the defendant dies, no ‘execution

lies againit his executor without a Seire facias,
Or of plaintiff * If 2 mun has judgment for debe or da-
Sci. fa. muft mages, and dies before execution, his exe-
ijur. cutor thall not have execution, though it be
within the year, without a Scire facz;as
Vide antea fol, Dea:h of either par-
ty after interlocutory judgment, and betore
final judament.
But 1ot on If -there be two plaintiffs i a perfonal ac-
death ¢f one tion, and one of them dies, that fhall not
:fﬁi;;;j” put the other to a Scire facias; fo if one of
plaintiffs or the defendants die. Moor 367. pl. 503. Noy
defendants, :150 Mﬂd 239. 7 Mod. 68, Bus aiucr-
gcﬂlon of the death muft be made on record.
Sm’é 314Q.
Ino whar - Ona judgment wherein the ation was. s Jaid
counts Sci. fa. in Cumberland a Scire was brought in Wefi-
on & jusgment yoplond, and judgment was had thereon ;
e bt that judgment was reverfed on error in
the Exchequer chamber, for a Scire facias
muft be brought 1n the fame county where
the firft aflion was laid. Hob. 4. Cro. Car.

228, & vide Yel, 218, §. G, for the diverli-
ty
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ty between 2 Sci ¢ facias on a judgment, and
an a@tion of debt on a judgment,

- If a recognizance of bail be taken before Zio awhas
3 judge at his chambers in London, and en- county on a
rered on record as taken in London, it was recgnizance,
refolved by all the prothonotarics, that the
Scire facias thould be direfled to the fheriffs
of London, and not to the fheriff of Middle-
fex, Bro. dbr. fol. 66, b. pl. 85. Lhough the
recognizance is not a perfect record *nll 1t be
entered upon the roll; yet when 1t is enter-
ed, it is a record fmm the firft acknowledg-
ment, and binds perfons ani lands from
that time 5 for 1t 1s the acknow]edoment Le-
fore the judge that gives it the force of a re-
cord, though the inrolment be neceffary for
the teftification and perpetuity of it.  Hob.
195, But in the cale of fndrewws and Har-
horne the prothonotarles cerafied, that vpon
fuch recognizance the Scire facias might be
brought in Middlefex, or 1n La?rdmz and
that it ufed to be brought either in Laﬂa’an or
Middlefex.  Roll. Jbr tgr. AN 12. So
where bail taken by commiffioners in the
county of York, a Scire facias lies againft
them either in the county ot Xork or Middlca
fex. 2 Lutw, 1287. Vide Salk. 564, 600,

659.
Leave to amend Sci. fa. againft Bail,
fometimes refufed, where advantage of fur-

rendering principal would thercby be loft,
Barnes 26, 27,

Outlawry.
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Qutlawry.

N the followidg a&ions, viz. Trefpafs, af-

fault, cafz, covenant, account, debt, de.

tinuc and replevin, you may proceced to out.

law a man who is not cafily to be arrefted,

and hath not fufficient eftate’ in the county

whereby he may be fummoned, &, |

Depr. fooner 1 the aftion be laid 1 Lendon, the de-

outlazced ir fondant will be fooner outlawed than in an-
London 1han . -

g other county, inregard that between the tefte

counts. and return of ‘the exigent there muft be five

county days, which are held every month,

and the Huffings 1n London, which anfwer

the county days, are held every fortnight.

Ofth: Pre- Y ou cannot outlaw a man on -procefs with
cipe fir 1he  cetiaines and 1f your original be only a
ariginal. Cloufum fregit, the defendant may reverfe

the cutlawry witheut bail, and therefore the
beit way is to make out a Precipe for a{pe-
cial original, which 1s in this form, accord-
Ing to the nature of the action.

A Przcipefir - London, If 7. %, fhall make, ¢, then

@ fpecicl ari- put, &e. C. W, lae of New Bond.fireet 1n

«E‘”"! oz the county of Middlefex, upholiter, that he
ndeb, zi- - + .

fampfe fr DS before our juftices at Weflminfler, on the

the chasges of morrow of the Purification of the blefled

< fumral,  Mary, to fhew wherefore whereas the {aid

C. on the 10th day of Auguft in the year of

our Lord 1766, at Loundon, to ‘wit, in the

parifh of Si. Maryle Bew in the ward of

Cheap, was indebred to the faid 7. in 60/

awiul money of Great Britain, as well for

WOLE,
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work, labour and care of the faid 7. about
the funeral of one R. F. decealed, by the
faid 7. before that time, at the fpecial in-
ftance and requeft of the faid C. done and
performed, as for diverfe materials and ne-
ceffary things, by the faid 7. at the like fpe-
cial inftance and requeft of the {aid C. at the
cofts and charges of the faid 7. on that oc-
cafion found and provided ; and by the faid
7.in and about that funeral ufed and expend-
ed ; and being fo 1ndebted the faid C. in con-
{ideration thereof afterwards, o wit, on the
fame day and year at London aforefaid, in
the parith and ward aforefaid, undertook,
and then and there faithfully promifed the

{aid 7. that he the faid C. would well and
truly pay to the faid 7. the faid 60/ when

he thould be thereunto afterwards required.

And alfo whereas the {fad C. afterwards, 0 Quantums me-

wit, on the day and year abovefaid, at Low- ruit therces.

don aforefaid, in the parifh .and ward afore-

faid, in confideration that the faid 7. at the

like {pecial inftance and requeft of the faid

C. had before that time done and petrformed

other work and labour in and about the fu-

neral of one R. F. deceafed, and at the like

{pecial inftance and requeft of the fzid C. had

found and provided at the cofts and charges

of him the faid 7, diverfe materials and ne-

ceflary things on that occalion, and had ex-

pended and ufed the faid materials and ne-

cefiiry things laft mentioned 1n and about the

laft mentioned funeral, undertook, and then

and there faithfully promifed the {aid 7. that

he the faid C. would, when he fhould be
thereunto
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“thereunto: requiréd, well and truly pay ang
content to-the faid 7. not only all fuch fumg
of money as the faid 7. reafonably delerved
to have for his faid work and labour laft
above mentioned, buc alfo all {uch fums of

-money-as the {aid materials and neceffary

‘ thlngs laft mentioned at the time of the find-
ing and providing thereof, as aforefaid, were
‘reafonablyworrh; and the faid 7. averrcth,
that he realonably deferved to have for his
Jaft mentioned work:- and labour 20/, of like
Jawful money 5 and that the materials and
neccﬁa:y things laft mentioned were at the
time of .the’ ﬁndmg and providing thereof,

as aforefaid, reafonably worth 40/ of like
lawful money, 2o wit, at. London aforefaid,

1n the par:fh and ward aforefaid, of Wthh

afterwards, -that is to fay, on the fame day

~and year aforefaid, the faid C. there had no-

tice : Neverthelefs the {aid C. no ways regard-

ing his faid: promifes and undertakings made
in form aforefaid, but contriving and Fraudu-

Jendy intending  cratily and fubnlly to de.

ceive and defraud the faid T, in this behalf,
has not pdid to the {aid 7. the. {u1d feveral
{ums of money, or any part thereof, nur any
ways contented him for the fame (although
the faid C. afterwards, f0 wit, on the 1:th
day of Auguff in the year aforefaid, at Lon-
don atorefaid, in the parith and ward afore-
{aid, was thereunto requefted by the fad
7.y  But he hath hitherto refufed, and
ilill doth refufe to pay the fame to the fnd
7. to the damage of the faid 7. of 6¢l. as
he fauth, - Returnabie, &ov.
You
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You carry this Precipe to the curfitor of
the county, who will thereupon make out an
original : If the Precipe be carried to the
curfitor before the efloin-day of a term, he
will make the original returnable on any re-
wrn of the precedent term. = You may re- Of refurning
wrn the original of courfe thus :  #loe oreginal.

FJobn Doe,
Pledges of profecuting
Richard Roe.

The within named C. 7. hath nothing
in our bailiwic by which he can be
attached [or * {fummoned. }

7. B. efq;
and }ﬂleriﬁ"s.
w.w. efq;

You muft carry the original thus returned Of making ous
to the filacer of the county, who will make % Capis,
out & Capias, Alias and Pluries all together, ?lﬁf;‘ef”d
if the original will bear it, each of which )
writs muft have 15 days between the tefte
and return, After the Capias, Alias and
Plurigs are fealed, you may return them feve-
rally, after this manner: |

The within named C. #. is not found Of returning

in our bailiwic. ther,

% Vide antea fol.

The
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The anfwer of
7. B. elq; ?

and (heriffs.
w.w. qu;g |

I apprehend the plaintiff ought to make
an affidavit of his debt on fuing out the Cs.
pias, and endeavour to get the Capias, Aliss
and Pluries executed, if poflible, and le
them be returned by the fhenf.

Warrant of  Every attorney fhall file his warrant of at.
attorney to be torney of the term wherein any Exigent is
ﬁ;‘iir;}f awarded, upen pain of 404. for every time
with ke exi- he offends, and is attainted by due examina-
gent, vion of the juftices of this court; fuch war.
rant to be filed upon or before the efloin-day
of every Trinity term, and within 21 day;s
after the end of every other term. Hil. 14,
15 Car. 2.
Exigester not ~ No exigenter fhall receive any Pluries ce-
foreceive pigs in order to mafle an exigent or procle-

Pluries bofore’nation thereon, before the fame be figned
Jfigned by clerk C

of the war. OF ftamped by the clerk of the warrants, or
rants. his deputy, to the end it may appear, that
the warrant of attorney therein is duly filed.

Hil, 2, 3 fac, 2.

Trinity term in the feventh year
of the reign of king George the
third, |

The avarrant LOHdOn-T 7« putteth in this place L. k.

of attornsy. ~ " his attorney againft C, /7. late
of New Bond-firect in the county of AMiddle-

Jexs
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fex, upholfier, in a plea of trefpafs on the
cale.

This warrant of attorney being filed, for Exigenter, on
which you pay 44d. the clerk of the warrants receipt of the
ftamps the Pluries, which you thereupon Pluries fampt,
carry to the exigenter of the county, who ji:’f;tj::
will make out an exigent and proclamation, 4uz prsilemas
which you are to get fealed, and carry to the .
fheriff of the county in which you have laid
the a&tion, and the proclamation to the fhe-
iff of that county wherein the defendant
dwells at the time of awarding the exigent,

If there happen not to be five county piu, ia
days between the tefte and return of the exi- Allocatut
gent, you muft apply to the exigenter for #ecefary.
an dllocatur to bring in the five county days;
and the like muft be in London for want of
Huftings.

You may make out your procefls in order,
and endeavour to take the defendant on any
of them 3 and it 1s the fafer way fo to do.

Where any exigent fhall be awarded, a writ #ben an cxi-
of proclamation fhall be made out of the sent 5’“*-’-‘;""“"
fame tefte and rerurn as the writ of exigent 7 2 /"
direCted to the fheriff of the county where ;a4; our of
the defendant at that time of the exigent rde fame 1ofe
awarded fhall be dwelling, which writ of asd return.
proclamation fhall contain the effet of the
fame a&ion ; and the fheriff to whom the Skerif o mes;
proclamation fhall be direCted fhall make 3 #hree procia-
proclamations, viz. one In oOpen county "4
court, one other at the general quarter-fel-
fions of the peace in thofe parts, where the
defendant at.the time of the exigent award-
¢d fhall be dwelling; and one other one

month
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month at leaft before the Quint, exat?, by
virtue of the writ of exigent, at or near the
moft ufual door of the church or chapel of
that town or parifh where the defendant thall
be dwelhng at the time of the exigent fo
awarded ;3 and if the defendant fhall be dwell-
ing out of any parifh, then in fuch place ag
aforefaid of the parifh next adjoining to the
defendan’s dwelling, and upon a Sunday
immediately after. divine fervice. All out-
lawries pronounced, and no proclamation
awarded and returned, according to this fta.
tute, are void.—Ssat, 31 Eliz. ¢. 3.§. 1.

His fee. The fheuft, for making the proclamation
at or near the:church door, fhall have 124
Saine fiat. §. 1.

Offcer awhs The officer in whofe office the exigent

makes out the fhall be taken fhall make out the proclama-

exigertto tion, and fhall take no more for making

make out ile (o writ of proclamation, and entering it

proclamation,

His fee. on record, but only 64. §tat. 6 Hen. 8. ¢. 4.
0. 3, 4.
Aitornies to be . According to the provifion of the ftatute

“’”{“’jjﬁ“” of the 31 £liz. all attornies are to be careful
Qrils of pro- 4 . )
clamaror:. that writs of praclamation be delivered, and

delivered,  the fheriffs to take care duly to execute the
fame. Mich. 1654.
Prodamotion  After the exigent and proclamation 1s re-
fole filed  tyrped, you file the proclamation with the
Eé;bbifim?nu' Cuftos brevium, and carry the e}::igent to the
clerk of the outlawries, who will thereupon
Capias etlsga- mak*c out a Capias mlag-amm either general
tum aither  Or {pecial, the one againft the defendant’s
grnral or jpe- hody, the other againft his body, goods and
cia. larn.ds,
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lands, 1nto as many counties as you fhall
think proper either in England or Wales. ‘

If the defendant appears by Superfedeas If defendant
guia improvide, or doth truly render himfclf #Pprars on the

o THE - exigenty no
upon the exigent, no bail 1s requirable, ;°% is require

Mich. 1654'* . . ed.
~ No fheriff, under-theriff, their deputies Skeriff uor to

or bailiffs, fhall fet at liberty any perfon ar- 4/chargk de-
refted upon any Capias atlagatum, until he /2dant ar-

: ST refled on Caa
receive a Superfedeas according to law from Lo oq.
the officer thereunto appointed. Mich, 1654 tum aithout «
Stat. 13 Car. 2. ¢. 2. §. 4. Superfedeas,

No theriff, under-fhenff, &c. fhall {et at
liberty any perfon taken upon any writ of
Capias utlagatum, nor dilcharge the lands or
goods of any perfon outlawed, without a
lawful Superfedeas under the feal of the court.

Hil. 15, 16 Car. 2. |

Upon affidavit made and filed, that any

theriff, officer, or bailiff, has enlarged any
perfon arrefted upon Capias utlggatys betore
judgment, without a lawtul Superfedeas in -
thar behalf, the perfon fo offending fhall pay Penalty of 44
405. to the party grieved, who (hall have an &-.
attachmient of courfe againft fuch fheriff; of-
ficer, bailiff, or party offending, for pay-
‘ment of the fame 3 and the party ofrending
fhall hkewife undergo fuch-other punithment
as by the court fhall be thought fit, Zrin.
2 Jac. 2.

Betore the reverling of any outlawry, or Befere Super.
any Superfcdeas made thereunto, the defen- ledeas defin-
dant fhall give {pecial batl, 1f the {fum or da- g”f’; Wi
mages exprefled 1n the original, whereupon ‘_;:,/E, Z:f;;;m
the exigent was awarded, fhall amount to the 2 ol o

You. L. Ee ‘ {um npawardss




'*4. 18 The A’z‘tomey § Pmﬁzce

fum of 1o, or quards. Hil, 15, 16 Ca:.
2. Trin 2 Fac. 2.
Rferdant to - Before any allowance of any writ of error,
give bail 1o or reverfing of any-outlawry be had, by plea.
{;‘""f"’ ¢ or otherwife, through of by want of any
ENation.

proclamation to- be had or made according
to this ftatute, the defendant inthe orln*mal
aétion fhall put in bail, not only to appear
and aniwer thc plamtlﬁ' in- ‘the former fuit
“in a new a&ion, to be commenced for the
catife in the ﬁr{’c action, but alfo- to fatlsfy
the condemnation if the plaintiff hall begin
his fuit before the end of * rwe terms next
after the allowing the writ of error, or other-
wife avoiding the. faid outlawry.  Stat. 3t
Eliz. ¢. 3. [. 3. Mich. 12 Geo. 1. the rule

fays of ¥ zbe term next after, &,
Outlawry af- N0 outlawry after the death of the plain-
ter the death of tiff in the action fhall be reverfed, without
theplaintiffmi the defendant’s appearing and puttmﬂ-m {pe-

:;jza;g:’;ﬁi jal bail (if the ation requues it) to the
abe exeentors €XecUtor or adminiftrator of the plaintiff, of
- to the hufband and wife, where the wife
while a Feme fole fued the ‘defendant to an
outlawry before marriage, provided that the
defendant’s attorney: do, within 14 days af-
ter notice given of the defendant s, imtention
to reverfe the outlawry, delwe_rvgh__e‘ name of

the executor or adminiftrator of fuch de-

ceafed plaintiff to the proper prothonotary.
Trin, 2 Fac. 2. | L

Judgment of out]awry appearing to be
entered after plamntifl’s death, and Cap. wl
2 0

- —
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to be iffued without revival of judgme - :
Cap. wil. was lev alidel  Barmes 325"~

Ouatlawry commenced and completed dur-
ing defenidant’s refidence in Irelend, was or-
-dered to be reverfed at his expence, without
bail or appearance. Barues 325. But court
will not exercife their difcretionary power to
reverle outlawries on motion in a {ummary
way for a vifible defect, but in a favorable
cafe for defendant; and therefore where he
appeared to be an abfconding perfon, and
the mbtion, though in his name, not made
by him, but by a third perfon, and the
matter appearing to be a contention between
“creditors, the eourt would ﬁor_int&rfcrg, buc
put party to bring his writ of error. Barnes .
325, 320. .~ . .

No defendant, who fhall be outlawed and On reverfing .
fhall appear and reverfe fuch oudlawry, fhall o "*’3‘;"‘";”3 .
‘upon’ thé reverfal pay to the plaintiff " any w‘gfzyf;/h?;j
fum of money exceeding the ufual cofts of 17, exigent,
the Exigent, together wich the fine paid to andthe fire.
the king upon the original, and all further F:zrtber'fcyf;
cofts fhall be refpited to the rime of figning 7&/pMe4 que
Judgment for the plaintiff. Trin. 33 Car. 2, ulque,

Upon every writ of Exigent, if a Super- i ”affffgi;z._
{edeas be not put in thereto, at or before the gest, unlefs fut
day of appearance thereof, no Superfedeqs in before the
thall by any fheriff’ be allowed to any fuch 4y of appear=

~ WrIt, unti a i . ARy 10 be al-
vrit, until the defendant fhall have paid vn oo 1ll cofs

to the plamtiff or nis attorney, or left in the ;s

court with one of the prothonotaries theveof,”

the full and juft cofts of fuit therein; and

. : S T Cuoreperfal

upon the reverfal of ay outlawry thie de- defendant fhall

feadar thali, before the reverfal or any Su- poy cofts to the
' E € 2 Pé?’ﬁ,’daﬁ_f z’xfgm!. |

Ia
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IV bere inquifi~
ticn taken, &C.
Sfu-ther coffs to
be taxid,

On reverfing
an outlaary,
if plt. proceed
not 10 P00
terms deft. to
bawe cofts
taxed,

Of outlawing
afterjuadomint
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perfedeas, pay to the plaintiff or his attor.
ney, or leave in the court for him the full
cofts of fuir to the Exigent, And where

the (herifr fhall have taken am inquifition,
and extended the goods, chattels; (¢, and
returned the fame 1nto the Exchequer, [uch
further colts fhall be taxed by the protho-
notary, and paid to the plaintff or his at-
torney, or left in the court for him, as the

plaintiff hath been at in profecuting the faid

inquifition, before ary certificate of the re-
verfal thall be made by the clerk of the out-
lawries. Trin. 2 Jac, 2.

On making our a Superfedeas the defendant
need not enter an appearance with the Exi-
genter ; the Superfedeas itdelf 1s an appear-
ance. Dyer 233.

Every defendant who fhall be outlawed,
and caufe the fa'd outlawry to be reverfed, if
the plaintiff thereupon fhall not proceed with-
In two terms next after notice of reverfing
thereof, fhall have cofts to be taxed by the
prothonotary. Trin. 33 Car. 2.

A man may be outlawed after judgmen,
and that without any writ of Alias, Pluries,
or proclamation. 1In this cafe you fue out 4
writ of Copias ad fatisfacienduin, which muft
have 15 days berween tefle and return;
and 1f the defendant cannot be taken there-
on, you get the fheriff to return Noa eff in-
ventus on the writ, and then carry 1t to the
Exigenter, who will make out a writ of
Exigeit againft the defendant, upon the re-
turn of which yeu may have a Capias ut/a-
gatem, either general or {pecial, and 1nto as
many countics as vou pleale, cither 1 fing-

land
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land or Wales 5 and if the defendant’s body
be taken, or his goods extended thereon, he
can obtain no difcharge for either till he has
made fatisfaction.

But if a writ of error be brought on the y, outlawry
judgment, the piaintff cannot proceed to afterjudgment,
outlaw the defendant pending the writ of er-pending a awri
rer 3 for though the plaintiff may bring an of errar.,
z¢tion of debt on the judgment pending a
writ ferror, and proceed to judgment theres
on, it has always been confined to reftrain-
ing rh;_: plain[iﬁ’ from taking out execution,
and the Exigent being founded on the Capias
ad [atisfacienduin 1s a proceeding to execy-
tion, and therefore not juftifiable.

It much behoves praétifers to be cautious
when they outlaw, for it the deferidant ap-
pears * publickly, and the attorney can be
affeCted with the knowledge of it, the court
will, 1 apprehend, make him reverfe it at
his own charge; if not otherwife punith him;

Before defendant is returned outlawed, he
may fuperfede the Ex:gent, though founded
on a fpecial original, bur cannot after, with.
out bail, who are bound to pay the money
at all events, not being at liberty to render
the principal 1n their difcharge. Barnes 526,

. il
-

o i

* A vifible perfon outlawed, he being a defperars
man, ridiog armed, and telling the plaintilt that he ab-
dconded,  Pra? Reg. C. P. 272, See Barnes 325,

A perfon vifible outlawed, he living within the verge
of the court, and plaintff not being able to obtain leave
to arreflt him.  Pred. Ree, C. P, 274,

ORI W here
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Of procuring W nere the defendant’s goods are taken on .

the money le - the {pecial Cepias utlagatuin, the theriff, if

wied on the : R AR :

defendant’s the plaintff requires 1, will extend and ap-

goods, ~ praile the goods by inquifition, and for that

| purpofe the plaintiff muft firft have them io-
‘ventoried and appralfed by proper perions,
to give evidence of their value to the jury;
if they are not worth above 4o/. they will
hardly be worth the plaintiff’s trouble to ex-
tend them. In Middiejex the fheriff takes
for the inquifition as follows : :

Los.d L s d.

For taking the inquili- )
tion, {chedule of the
goods feized, and re- 3
wmn s

To the bailiff for fu_m-}ol 40
moning the jury  —

For the ufe of the room}o o

— O 18 0

where the inquifition
15 taken  ——
To every Juryman 1s.— 0 12 ©

115

It may be proper to give the cefendant
notice of taking the inquifition, as is done
of executing a writ of 1nquiry.

If there be occalion, a Subpezva for
witpeffes may be made out 1n the tollowing

form,
GEORGE, tc. To A B. &, greet-
ing, Wecommand you, and every of you,
. | that



in.the Gourt-of Connnon Plegs,.
that - all excufes being laid afide, you bein- -
your proper perfons before the fheriff of out
county of Middlefex on —— the —~—= day
of ~—— at — of the clock in the
——noon at the court-houfe at Weflminfler
{or at the Three Tons in Brook-fireet’ near
Holbore] in the county of Aiddlefex, to te-
ftify and declare the truth according to your
knowledge, upon a certain inquifition to be
taken’ by the faid fheriff, on the oath of
good and lawfu] men of his county, purfuant
to our precept to inquire what lands and te- *
pements, goods and. chattels 7% S, late of, '
§9¢c, was pofleffed of -on the —— day of
———— 1n the year of our Lord ==, on
which day he was outlawed at the fuit of R,
R And this you, either or any of you, are

not to omit, under-the penalty of 100/ for
the default of each of you. Witnefs, £5¢:

When the Tapias utlagatum 15 returned
with the inquifition annexed, 1t muft-be car-
ried to the clerk of the outlawries, who will
tranfcribe, .and tranfmit. it into the Exche-
quer 5 -then a clerk in the king’s remembran-
cer’s office muft be employed; wha will {ue
out a writ of Pendiiioni expenas, by virtue of
which the theriff will fcll .the goods.” "If the
money raifed exceeds not 20/, the court of
Exthequer, on motion, will order the money
t0 be paid to the plainaff; butif the money
be above 20/, a peunon to the following
effect muft be prefented to the lords of the

treafury,
% e 4 Is

42,
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Peiition tothe
lords of the

treafury,

The Artorney’'s Pracfice

To the right honourable the lord;
cormmiffioners of bis  majefly’s
i're{zﬁzr}/.

The bumble petition of R. R.

- Sheweih,

‘HAT W.S$. late of,” &c. being in.
’I debted to your petitioner 1n the jum of
50/, your petitioner did in Novemser laft, at
his very great charge, profecute the faid 7,
S. to an outlawry; and by virtue of a fpecial
Capias utlagatum direCted to the fheriff of
Middlefix, feveral goods of the faid 7, ¢,
were fcized, and found by 1nquifition to be of
the value of 45/ which goods were after-

wards fold by the faid fheriff, by virtue of a

writ of Penditioni exponas, at the fame price

and value they were {o apprailed at, and the
money thereupon raifed now remains in the
hands of the fheriff of Middlefex.

That your petitioner’s faid debt, and the
charge he has already been at in profecuting
che faid outlawry, greatly exceed the fum fo
remaining 1n the {aid fherifi’s hands.

W herefore your petitioner humbly prays
your lordfhips, that the money fo le-
vied as aforefaid may be paid over t@
your petitioner.
| And your petitioner fhall ever

pray, &,

Thi



in the Court of Gommon Pleas.

This petition the lords of the treafury will
refer to their folicitor, now Thomas Nuttall,
efg; The plaintiff mult make an affidavit
before one of the barons of the Excheguer,
to fupport the allegations in the petition,
particularly of his debt and the charge he has
been at.  This afhdavit, with the attorney’s
bill, Venditioni exponas and return, muft be
Jaid before the folicitor of the treafury, who
being fat:sfied of the truth of the petition

will make a report to their lordfhips accord.
ingly, and then a2 warrant will iffue to his

majetty’s attorney general, to confent that
fo much of the money levied as fhall re-
main in the hands of the fheriff, after de-
dutting the ufual poundage, be paid to the
plaintiff, towards fatisfaction of his debt and
cofts, on his moving the court of excheguer
for an order for that purpofe; this warrant
muft be delivered to the attorney general,
who on the plainufi’s making fuch motion
by couniel, will confent accordingly, and
then, on producing the order under feal, the

fheniff will pay the money to the plaintiff.

The expence out of pocket of this application.

5. 4

To the folicitor of the treafury
To his clerk ——

J.
Duty and oath of the affidavit 0
I
-— 0
At the weafury, for the reference,

2 6
I O
5 0

(¢, warrant and poundage, when
the {fum does not exceed 50/,

you pay aboiit ——

le

425
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N A
To the attorney general |

To his clet!
Fee to the counfel to move
To the clerk 1n the Exchequer ac-
cording to the length of thep 5 10 ¢
yrocccdiugs; ADOUE

- Of writs of errar;

HERE a pgrty apprehgnds h'lmfdf
%/ gricved by - the judgment of thls

court, he may. remoye the famg by a wm
of error Into the fimg 5 Bench,  This writ s
madeﬁout by the curfiror for the counyy

whereiy: the action i1s laidy and is in this

Sh o D B

-fornw .

t

G"‘?OP uE the fecond, by the grace of
God,. of Gfmz‘ Britain, Frapce, and Ireland, -
kmcr defender of the fa:r.h ¢, Tohis.trufty
nd wc:l beloved Sir e, Kl
chief juitice of the bench, greetinges ,dior-
afmuch as in the record and precefsy.and alfo

"“}_I}ngmg 0t Judgment, in a plamt which was

1 oyr court before you and your -affociites,
om‘ juftices of the faid bench, by bill be-
eween William Norman and Samuel Burrough,
gent. one of the artornies of our equrt of the
bench, of a certain trefpafs upon the cafe
. done to the (aid William by the faid Samuel
~d§ it is {aid, manifeft error hath intervened,
to the great damage of the faid Samuel,-as by
T his complamt we are Informed, we, willing
that the {aid error, if any be,: be duly amen-

| ded,
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ded, and full and {peedy juftice done to the
fsid parties in this betialf, do command you,
that if judgment be given thereupon, then
you fend to us diftinétly and plainly under
your feal, the record and procefs of the f{aid
plaint, with all things touching the {ame, and
this weity fo that we may have them on the
oftave of St. Hilary, wuereloever we fhall
then be in Encland ; that infpetting the re-
cord and procefs aforefaid, we may caufe
farther to be done thereupon for ame..ding
the faid error, as of right, and accorcing to
the law and culiom of England, fhall be meet
to be done. Witnefs Caroline, queen of Great
Britain, €5¢. guardian of the fame realm, €7,

at Wefiminfler, the 26th day of November in
the 10th year of our reign. Busrgh,

You pay for this writ 135, vi2, 25. 6d. OF allswing

the curfitor’s fee and feal, and i10s. 64. the it
king’s duty. You carry this to the cle k of

the errors to be allowed, for'which you pay
2/, 25. 6d. whereupon he gives you a note
direfted to the attorney of the adverfe party,
fignitying his allowance of the writ, which
notice you muft deliver accoidingly. i

No execution fhall be ftayed upon any writ 777t of ervor
of error, or Superfedeas, thereupon to be fued s Superieacas

for the reverfing of any judement given in %% 4 fingle
Y . 5 bond ﬁr debf,

% N
;nyﬁau.lon, or b:ll of debt, ,u;?pn any ﬁ;{gtle bond ondisiome
ond far debt, or upon any obligation, with . for payment
condition for the payment of woney only 5 or of moneyoniy,
upon any action or bill of debs for rent, or et for rent,
) ' ar ¢ any cons

upon any contraéi, unlefs fuch perion in whofe o7
name fuch writ of error-fhall be brought, 1,4/ 247 pus
with two fufficient fureties, fuch as the courtsa,

"(wherein
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(wherein fuch judgment is given) thall allow
of, [hall iirft befire fuch ftay made, or §s-
perfeacas awarded, be bound unto the party
for whom fuch judgment is given, by recog.
nizance to be ackrowledged in the fame
court, in doulle the fum adjudged to be re-
To profecute  covered by the fai* former judgmicur, to pro.

with ¢fed.  fecurte the faid wrir of error with effe@; and
Py the debt,

Y 2lfo to pay (if the {a.d judgment be affirmed)
the debt, damages and cofts adjudged upon
Avd cofls for  the former judgment; and all colls and da-
f‘:’:} of execu- mages to be awarded for the fame delaying
| of execution. §tat 3 Fac. 1. ¢.8.
Writoferror  And no execution fhall be {tiyed by any
no Superledeas ric of error, or Superfedeas thereupon, after
ﬂéii;;ff any verdit and judgment thereupon ob.
Sear. 2 B4 6. taned 1n any action of delt, on ltatute 2
Promife fr  Edw. 6. for not [etting forth of tithes, norin’
paymant of ~any aCtion upon the ¢afe, upon any prowmifs
:;"f;:“"fc; payirzas of ieney, attion fur trover; athion
sinse and s> OF couenanty detinne and trefpafs, unlefs fuch
pecfis recognizance, and in fuch manner, as by the
Lnicfi bailos {aid adt g Fae, 1. is direCted, fhall be ac-
gayss tnowledged in the faid court where fuch
judgment 1s given. The fecond flar. 13
Car, 2. ¢. 2.]:. 8, 0o
O::E;f*:'i‘ﬂfﬂ“ Anlif any perfon (hall {ue or profecute
FOraficr i

7= any writ of error for reverfal of any judg-

£* = ¥ P
& s i ffﬂ_ffj

- ment whatloever given afler any verdiél, and

i .-l - -
&8 ;U Inipr 47 -

fraes,  the faid jadgment fhall be affirmed, then fuch
prrion el pay unto the defendant in the

fad writ of eiror his double cofts, to be al-
icffed by tae court where the writ of error
ihall be depending, for the delaying of exe
cunon.  wane flatite [i10.

Ard
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And no execution fhall be ftayed by writ #7it of error
of error, OF Super/edeas thereupon, after ver- *Puperiedeas
i@ and judgment thereupon, 1n any action ff - T;f;f
perfonal whatloever, unlels a recognizance perﬁﬁaf, un-
with condition, according to the ftatute 3 /f bail as
%c. 1. fhall be firft acknowledged in the ¥ord/aic.
court where the yudgment fhall be given. In
writs of error brought upon any judgment (?T;;‘i’f‘:"‘"’"
Jfrer verdict in any writ of dower, or in any,, ,j:j;mzifr
a&tion of ejeilisne firme, no execution fhall
be ftayed, unlefls the plaintiff in {uch writ of Unkes plt. in
error {hall be bound unto the defendant in error be bsund,
fach writ of dower, or altion of eefione .
firme, in fuch reafonable fum as the court to
which fuch writ of error fhall be directed,
hall think fit, with condition that .if the
judgment fhall be affirmed, or that the faid
writ of error be difcontinued w default of gﬁfﬂ’gﬁ'
the plaintiff therein, or that the faid plaintiff »» ?Ja;zﬁ:ft, w0
be nonfuit in fuch writ of error, that then pay cafis
the plaintiff Th:ll pay fuch colts, damages,
and fum and fums of money, as fhall be.
awarded upon fuch judgment affirmed, dif-
continvance, or nonfuit had. St 16, 17
Car. 2.¢. 8. /. 3.

The court, wherein fuch execution ought Or afirmaser,
to be granted upon fuch ffirmance, difcona &¢- writ &
tinuance or nonfuit, fhall iffue a writ to in- ”‘3_'”‘?_!:“?#5‘;’
quire, as well of the mefne profits, as of the z:.ﬁ Py,
damages by any wafte committed after the
fuft judgment in dower or ejeflione firime ;
and upon the return thereof, judgment fhall
be given and execution awarded for fuch
melne profits and damages, and alfo for cofls
of fwit, ~Sase fal. /. 4.

This
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ThisaB wt to - This alt not to extend to any writ of errgp
extend 10 &5e- g0 he brought by any executor or adminiftrs.
cuirsy & tor, 'nor to any action popular, nor to any
Penal flatutes, altion upon any penal law or [tarute (except
&c. action of debt for not fetting forth of tithes
" Nor indige  DOr to any indi€tment, preientment, inquifi.
ments, &c.  tion, information or appeal.  dawre flat, [ ¢
Jnavhat g~ L0 afcertdin the practice of this court, and
?za/{y recogii- fettle for the fuiure what fhall be deemed p
wance fbail be reafonable fum for the penalty of the recog.
takenona  nisance, to be entered into where a writ of
awrit of error o ' : |
ofier werdiz CETOT 18 ‘brought upon any judgment after
in ejeciment, or vErdit in ejectment or dower ; 1t 1s ordered,
doer, that the recognizance to be entered into on
every fuch occafion, purfuant to the ftatue
16 & 17 Car. 2. fhall be taken in a penal
fum, to'the amount of two years value of the
premifies comprifed 1n the verdit 5 and dous
ble ‘cofts recovered, fubjet to the condition
mentioned in ‘the faid alt. 7. 24 5 24
Geo. 2. ' | |
No bail iner-  Judgment in debt'on a bond conditioned
ror on bond for for the performance of covenants, but not-
performagre ;f: withftanding the condition did not appear on
ij:;;ff:m;a the record, the court held, ‘thar th.e matter of
not appear on DAl being examinable by affidavit, and the
record, bond being conditioned as above, bail was not
required on the writ of error. Spinks and
Bird, Mich. 10 Ges. 2. Barnes 2. |
Bailinerror  Judgment in debron bond conditioned for
o judgment  payment of 300/ mentioned in a furrender
upon bond for - 1n mortcage of ‘copyhold lands 3 writ of error
payment of w0~ 1y anoht, ‘and bail ordered.  #oods and Arin-
zry menitoned O Cy 1 .
‘ Jironyy Mick. 12 Geo. 2. Baraes 48.

10 a4 morigage.

S

Crire
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Scire facias on a recognizance of .bail in.er~ No bail regui-
ror, award of execution thereon againft:thie """f’ f’f;*—"'fl} of
bail, who bring awtit of error upon that aivard Z‘;’ e
of execution. No-bail is required on this Writ crror,
of érror, for that would be bail ed infinituim. |
~ No attorney. thall make out any éxecution ¥o exceution

r " "

‘Non obftante brevi de errore until he has had a Now obitsuze

. errore, avith.

certificate from the clerk of the errors, that certificate

the record 1s not removed, and a Voi pros of Non pres
thereupon duly figned. T7in. 28 Car, 2. . figned.

All writs of error fhall be forthwith deli- W7rit of error
vered to the clerk of the errors for the time #o be delivirid

being ; and no one fhall be obliged to for- jf,;i’f;i;zéf
‘bear fuing out execution by pretence of any ... s
wiit of error, before the writ of. error fhall 2o fiay of exe
be delivered to the clerk of the érrors, Saue cuivon.

rule, and Mich. 28 Car.2,

Held, that a writ of error is not a Super-
fedeas from -the time ‘of the fealing, but from
the delivery to the clerk of the errors, Aich.

15-Geo, 2. C, B, Meriton v, Stevens. Barnes
205. Hil, 18 Geo. 2. C. B. Sykes v. Dawjon.
Barnes 209, |

And in cafes where fpecial bail is required, #berebaiire-
unleis the plaintiff on fuch writ of error fhall, 94red Gail o

oy 1 . - . bt put inawithe
~within four days after the delivery thereof, ; four days
put in bail according to law, and obtain 2 &
wiit ‘of Superfedeas thereon, the defenant S
may proceed to execution notwithftanding ﬁafr Fruci-
fuch writ of error.  Mich. 28 Car. 2.

In all cafes where bail (hall be filed on writs Beil 10 Ze per-
of error, fuch bail thall likewile be perfe@ted f@edingdays
within four days atter exception taken there. Zeréxception:
to; or in default thereof the clerk of the

Crro:s
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No execution
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errors fhall Non pros fuch writ of error,
Mich. 6 Gea, 2,
After a writ of error {hall be duly allowed,

Jor not tran- - and a Superfedeas thereupon obtained, no exe.
JSeribing awith- curion (hall be made for not tranfcribing the

out certificate,

OFf terfelling

record into the King’s Bench without a certi-
ficate in writing by the clerk of the errors,
that the plainuff in fuch writ of error made
default in tranfcribing the record into the
King’s Bench, according to a rule of court to
be firft given of courfe. Mich. 28 Car. 2.

If a rule for better bail 1n error 1s ferved

bail onrule for In vacation, the plaintiff in error has not of

better bail in
vdac tion.

il

coutfe, till the next term to perfect his bail,
but ought to juftity before a judge; and if
the defendant in error be not fatisfied with
that, then the plaintift in error, having dene
every thing in his power, has until the next
term to perfeét his bail,

Time refufed to perfect bail in error, bes
cauie no real error {fuggefted, 2 #ilf. 144,

Execution of- 80 execution fued out after a writ of er-
ser crror, tho' ror allowed 1s void, whether the party have

before notice,
wotd.

Debt on judg-
ment after
&rar,

notice of the writ of error or not; butif he
have not notice of it, he is not punifhable for
a contempt, though refticution ought to be
made. Swmithv.Cave, 3 Lev. 312.°

After a writ of error brougnt on a judgment
in thiscourt,an action of debt may be brought
upon the judgment pending the writ of error;
but then the plaintiff ought to declare on the
whele matter, iz, of the judgment in this
court, of the removal by writ of error, and

that the judgment 15 ftill in full force, prou!
| pasee
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patet per record’ inde in banco regis,  Gale v.
7ill, 3 Lev. 396. V. antea fol. | |

If ah ation of debt be bl‘OUght Oon ajudg- Debt on jfm:g-

ment pending a writ of error in the original mewt Pﬂ"}f"ﬁa_
action, the plaintiff may proceed to judg- srocee f tojn Jg{
ment, but not to take out execution fill the s 4yt can'e
writ of error be determined, Co¢ and Allam, have exceution
Prag. Reg. C. P. 55. Trin. g Geo. 1. Fack-if deft. applicss
fon and Ducket, Profl. Rég. C.P. 54. Rep.
& Caf. of Pratt. C. P. 32. Hil. 13 Geo. 1.
But the plamnuff may take out execution not-
withftanding the writ of error, if the defen-
dant does not appiy to the court to fiay exe-
cution.  Huwiphreys and Danigl, Barnes 2023
Rep. and Caf. of Praft. C. P. 129. Prali.
Reg. C. P. 183, Pef g Geo. 2. The plain-
uff, pending a writ of error, cannot have an
Exigent poft ca. fa. on the original judgmerit.
Spinks and Bird. Paf. 10 Geo. 2. Barnes
214, Praél. Reg. C. P. 184.

If a wnit of ervor be brought on a judg- Debt on #ecog-
ment, and the plaintff brings an altion of #izance againf?
debt on the recognizance againft the bail in bail, pending

o . : . . orrory proceeds
the original action, pending the writ of €rror, ;. 2.
the court will ftay the proceedings till the °
writ of error 15 determined ; for if the plain-
uff might proceed to judgment againft the
bail, they would be thereby deprived of an
opportunity of furrendering the defendant.

Newman and Butterworth, Hil. 8 Geo. 2.
Barnes 66. Rep. and Caf. of Prait. C. P.
112 Prafi. Reg. C. P, 82.

If a writ of error be brought on a judg- If writ of er-
ment in this court, and the chief juftice dies 7or abates by
[before he has returned the writ of error] 4! of cbief -

You. L. Ff + wherebyj icty exccus
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tionwithliave whereby the writ is abated, execution myy
of thecourt. e taken out with leave of the courty butif
' taken out without leave, it will be fer afige
and reftitution ordered.  Cranborse and Que.
nel, Thoraton and Hays, Prail. Reg. C, P,
195. Barues 201.  Hil. g Geo. 2.
Of tranfiri- At the return of the writ of error a ryle
ing. muft be given with the clerk of the error
by the defendant in error, for the plaintff
to tranfcribe the writ of error into the Ky
Benck, which rule will be out 1n eight days
after fervice thereof on the plaintiff in error,
or his attorney; and if the record be not
tranfcribed in eight days, the clerk of the
errors will icn a Now pros. The rule to tran
{cribe may be {erved on the plamntff in error,
and need not be ferved on his attorney.
What time the  1f thewrit of error be returnable the firft day
cerk of the  of a term, the clerk of the errors takes the
errors tares o ywhole term to tranfcribe the record in, and
franferibty  does not carry in the tranfeript until the laf
day of that term; and 1f the writ of errorbe
returnable on any other return than the firl
return of a term, he takes the whole fubfe
quent vacation to tranfcribe in, and carriesi
the record on the firft day of the next term.
Though writ of error be non-proffed, fo
want of tranfcribing record, vet the bal
being bound to profecute writ of error with
effect, will be liable.  Barnes 49q9.
After the tranfeript is carried in, the whols
proceedings are in the King’s Bench, See the
Attorney’s Pratice in the Court of King’s Bench
i:aveto fle The plaintiff had obtained judgment

wvarrant of  Trin, 3720, Error was brought in Trm
atloracy alter 172]
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1727, and the want of a warrant of attor- error brought
hey had been affigned for error, and a Cer- g;’;’gf- Re
tiorari taken out and returned, that there o p’ 197g_f'
was no warfaiit of attorney ; whereupon the
plaintiff applied to the court for leave to file
his warrant of attorney. After hearing Che/-

Jyre pre Quer. and Whitaker and Raby pro

Def. and gréat conlideration, the court re-

fufed to let the warrant of attorney be filed.

- Nipfow wnd Quilier, Mich, 1 Geo. 2.

. The plaimiﬁc has brought a Scire facias on Warrant of

: 4 recoenizance of bail, and had filed a war- #/o7 4-

- nant of attorney de plito tranfgr. fuper cafum mended ofter
.’: _ o, ’ error orougil.
. Juper fire facias; error was brought, and the

. want of warrant of atiorney affigned for er-

 1or, and a Certiorari returned, that there was

no warrant of attorney* The plaintiff moved

- toamenc! the warrant of attorney, by making

it ae placito debiti fuper Sci. fa. and upon hear-

. ing Brantbwayte gro Quer. the court gave

- leave to amend.  Societas Belgica ad indos oc-

- tidentales negotians v. Henrigues &3 al’y Prad,

 Reg, C. P. 25, Paf. 1 Geo. 2. 2 Browsl,

167, 2 Coke 135,

- Aftererror brought the record was ordered Record amend-
“tobeamended, by inferting at the top of the & /" errer

vll from the day of St. Martin in fifteen days, broug®.

1t the ninth yeary &c. The caufe of ation

having arofe in Michaelmas term. Deacon

and Vivian, Paf. g Geo. 2. Barnes 4. |
Judgment roll amended after error brought, T4e likeon pays

and Jiw nullo eff erratum pleaded, by Qriking 7% o €9

* Rbdat) f plaintiff in
out the words ought {0, and 1nferting the word :,.,ifj;ﬂ:,

do, the judgment being, that the plaintiff proczed,
wwebt to recover, inftead of do recover: This

Ff2 amend-

Loy oAb e atu | e AT e T Ryt B gAY bl

ia .tﬂﬂ-«h‘ﬂ”rﬂ"-’-ﬂ-‘ . PRI Y |

- J_.._.-'F-.y-l.

LN J 2 !.-1..'-‘#.- LR
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amendment was ordered without cofts, if the
plaintiff in error fhould proceed; aliter coftg
were to be paid.  Fofter and Blackwell, Pqf
10 Geo. 2. Barnes 17, 8.
No difeontinu-  Judgment pro Quer. on demurrer, but not
ance after er= entered on record. Error brought, the court

 yor muithout

ofse refufed to let the plaintfl difcontinue with.
out paying the cofts on the writ of error,
Pyin and Warren, Mich. 6 Geo. 2. Barne
169.

Said that a Scive facias on a recogmzance
of bail upon a writ of error need not fe
forth the condition of the recognizance, Hi,
17 Geo. 3. C. B. Mellaud v. fonkins,

Barnes 93.

CQSTS
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Costs on ERROR brought in the

ExcHEQUER CHAMBER.

Hilary Term, 1748,

Searching if writ of error
allowed, and when re-
turnable

Rule to tranicribe

Copy and fervice

Inquiring 1f plaintiff had
tranicribed, and for-
warding fame

Paid taking tranfcript out
of office

Attending at Wefltmin-
fter to examine trani-
crpt

Pad tor keys of Trea-
lury, and to examine
fame

Paid cleric of errors 1n

‘bxcheq. chamber for
copy of error and re-
cord

1 ai‘r copy at 24. a tolio

for agent, and 84. for

atror I]C‘Y

ﬂxammma {ame with re-
cord

Term fee
Letters and meflengers

Outof pocket,
L. s d.il
|
O 'O 010
O 2 410
O O 0}0
O O 0j0
o 2 6lo
© O 00

Agent Attorney

5o dJdl. s, d.

1 8]0 3 4
2 4]0 2 4
1 olo 2 0O
1 8|9 3 4
2 6lo 2 6
2 4j0 6 8

0o o oo 3 3lo 17 4
o 0 olo 3 4lo 6. 8
o 0 0/0 3 4lo 6 8
0O 0 0jo 1 0Ojo 2 O
{3 Eafler
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Eafter Term following.

~ Rule to alledge diminu- L 5. 4l s 4|l s 4
tion ¥ O 2 4|0 2 4|0 2 4
Copy and fervice 0 0 oo I 00 2 o

( Term fee O 0 ol0 3 40 6 §
Lctters a_nd meffengers O O o© 1 C 1 Q00 2 ¢

Michaelmas Term following.

Attending feveral times

tofeciferrorsaffigned o o ojo 1 8’0 3 4
Copy aflignment of er- , |

rors 0 0 00 I 0i0 2 0
Plea in nullo ¢ff ervatum o o oo 1 6lo 3 o
Copy to file, duty, and |

paid o 2 60 3 6|lo 4 §

Paid fetting down caufe

for affirmance o g 6o g 6lo g 6
Copy paper book, fo.60 o0 o 0,0 50 oI 0 0
Auending to examine |

{ame O 0 00 3 4lo 6 &
Attending court on af- ,

firmance 0o 0 00 232 4|0 6 §
Noticeof taxing cots o o oo olo 2 ©

" Bill of cofts, andcopy o o olo 1 olo 2 o

Attending taxation, and |

to examine remitiiiur o o ojo 3 4jo 6 8

I - e

* Reft of money paic for this rule is included in the charge fo
copy of writ and record.

3 Paud
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QOut of Pocket|  Agent ’Attorncy

Z. 5. d. Z. Se d. :'?. Je d.

- Paid for affirmance 3 18 6}3 18 6-'-3 18 6.

Entry thereof and 7e- '

mitiisur 0O o ofo 2 80 5 4
Entry on roll o o olo I 40 2 8
Entwing and examining I

fame at Treafury O ¢c 0o 3 40 6 8
Paid clerk there o 3 6o 3 60 3 6
Term fee o o ojo 3 4o 6 8
Letters and meflengers o o olo 1 oo 2 o

If Writ of ERRoR fhould happen to be non-
proffed for Difobedience to any of the Rules,
the Items of Difburfements and Fees will be

nearly as follow,
Trinity Term, 1778,

No Diminution being alledged, or no Errors being
afligned, as Cale may be.

Attending court, and

motion for Nen pres 0 o clo 3 4! o 6 8
Pad 4 O 0|4 O ol4 o ©
Billof cotsandcopy o0 o ©0j0 1 310 2 6
Attending taxation, and

to examine remittilur - 0 o ofo 3 4lo 6§
Entry, and engrofling *

fame on roll, attend- |

ing, {¢. O o ojo 4 6jo 9 o
Paid clerk of Treafury o 3 c¢o|lo 3 olo 3 o
Term fee, Ietters, &¢. o o olo 4 4f> 8 8

~ Ffg Repleving
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Replevin,

(115 {uit may be by~original out of

Chancery returnable in this court, bug
is moft ufually commenced in the county
court, and removed into this court by writ
of Recordari facras Ir g.«,zf’m}z commonly called
a Refalo, taking its name from the firft fyl
lable of each word in the name of the wri,
iz, Recordari facias loquelam ; but if the
fuit be firlt commenced in an inferior court
of record, as in Louden, then it muft be re-
moved into this court by writ of Certiorari,
for the Refulo doth not go to a court of re-
cord, becaufe there the {uit is already record. -
ed. In order for a Refalo you make outa

Pracipe 1o the curlitor of the proper county

in the following form, wiz.

Eflex, RE FALO for (either plaintiff of
o wit.” defendant, naming them) of a

plaint between Richard Knightshridge againit
Fobn White and Williamn Sell, for taking and

unjuftly detaining the cattle, goods and chat-
tels of the faid Rickard,
' Returnable from Eafter day
iR 15 days,

This Precipe you deliver to the curfitor who
will make out the writ, and then you carry it
to the under-therniff WhO will return it.

The fuit may be removed either by the

Iy

plamnff or defendant.
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If the phintiff in replevin brings the Re- Of groceeding
cordari facias loquelam, he files it, when re- / Refalo
trned, with the filacer of the county, and ) =,
3 5 o, plantt
gives a rule for the defendant to appear, and
in default thereof may have a Pone, Difirin-
gas, £9¢. ‘

" If the defendant brings the Recordari fa- If by defens
cias loguelain, he alfo files 1t, when retyrned, dants
with the filacer, and gives a rule for the plain-
tiff in replevin to declare, and 1n default of
a declaration may have a writ of return
Habend.
If the defendant doth not file the Recor- Where notice

' facias loguelam at the day of th of filing Refa-
dari facias loguela y of the return, o and calling

or at leaft on the appearance day of the ye- for @ declara
wrn, he mult give the plamtiffs attorney o necefry.
notice of filing ity 1t 1s faid there is no oc-

cafion to call for a declaration; however, it

is but fair practice and the fafer method, to

call upon the plaintiff’s attorney for the de-

claration.

If the defendant brings the Refalo and #hen Proce-
doth not get it returned, and file it within dende/eallgo.
two terms, the plaintiff may have a certifi-
cate thereof from the filacer, and thereupon
the curfitor will make him out a writ of
Procedendo, upon which he may proceed in

the court belaw.
~ See the fecond volume for declarations,
(e, 1n replevin.

The particular place of taking the goods
pught to be mentioned in every declaration
in replevin.— And the plea of Cepit in alio
foco 1s a plea in bar, and not in abatementci

| an
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and doth not require an affidavit, nor to he
pleaded in four days after delivering the de.
claration. o

Motion was made to fet afide judgment,
figned by defendant in replevin, ror want of
a plea in bar: cale was, that defendant had
pleaded an avowry, to which plamuff pus
in a plea in bar; afterwards defendant ob-
tained order on fummons to amend avowry,
on payment of cofts; both which being
done, defendant gave new rule for plaintiff
to plead in bar de novo; and then demanded
plea in bar afrefh; plaintiff paid no regard
thereto; whereupon defendant figned judg-

‘ment, which plaintiff prayed might be fet

alide ; queftion put by court was, how the
practice ftood in this cafe? which was an.
fwered by Mr. prothonotary Dickins, to be,
that after rule to plead in bar de nove, and
demand made, and po fuch plea by plain-
uff, old plea in bar ftood as before, whereta
defendant ought to have replied, inftead of
figning judgment ; which was therefore fet
afide. Grofe for plaintiffy Walker for de-
fendant. Hil. term, 17 Ges. 111. C. B, A. D,
1777.  MS. notes.

A writ of {econd deliverance 1s in the na-
ture of a Superfedeas to the return Habend. it
brought before the return Habend. be exe-
cuted. |

Double cofts not allowed on 2 nonfuit in
replevin, where plaintiff declared for taking
and detaining an ox, and defendant avowed
the taking as.a feizure for an heriot cuitom,
claiming no rnight to diftrain; e/iter had it

" been



