i the Court gq Comennnr Pleas.

erm of five years thence next enfuing and
fully to be complete and ended ; by virtue
of which demife the faid Richard entered in-
to the {aid tenements with the appurtenances,
and was poflefled thereof; and the faid Ri-
chard being fo poflefled thereof, the faid
Fobn afterwards, fo wi?, on the faid 2 5th
day of Aprilin the faid 6th year, with force
and arms, (9¢. entered into the faid tene-
ments with the appurtenances which the faid
Thomas and Conrade had demifed to the {aid
Richard in form aforefaid, for the term afore-
faid which is not yet expired, and ejelted
the faid Richard from his faid farm, and
other wrongs, &gc. to the great damage, {J¢,
and againft the peace, &c. whereupon the
faid Richard f{aith, that he is injured, and
hath damage to the value of 20/ . And
thereof” he bringeth fuir, &Jv. '

343

Mr. Fobn Wilkinfon, I am informed thztTh: mtice.

you are in pofleflion of, or claim title to,
the premifles in this declaration mentioned,
or to fome part thereof; and I being {ued in
this aftion as a cafual ejeCtor, and having no
claim or title to the faid premifies, do advile
you to appear on the firlt (/) day of the
next Michaelmas term in his majefty’s court

(/) Where the notice to appear, on a vacant pofleflion
in London, was not on the firlt day, but in the begin-

ning of Mich. term ; rule was made for judgment, un-

lefs fome perfon claiming title appearcd within four days,
Barnes 175.

L 4 of
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of Common Pleas at Wellminfter, by fome at-
torney of that courr, and then and there by
rule of the fame court, to caufe yourfelf to
be made defendant 1n my ftead, otherwife I
{hall fuffer judgment thereln to be entered
againft me by default, and you will be turned
out of policflion. Iam

Your humble Servant,
Fobin (k) Dee.

Declaration in ejectment 1s the fuft pro.
cefs. Barnes 173, 186,

In the Common Pleas.

Lafter term wmn the feventeenth year
of king George the third.

Declayaticn in Suﬁ’oll{,T C. late of London, gentleman,
gedment of — gp qpiz. = ° was actached to anfwer £, & in
manirs; mlfi= 4 vlea, wherefore with force and arms he

azres, barns ., i R
ﬁié;w, s entered into the manors of K. otherwife X,

H C. H B and G. /. and 50 mefluages,
50 barns, 50 {tables, 50 gardens, 20 cot-
tages, one water, corn-mill, one wied-mill,
1000 zacres of land, 1000 acres of meadow,
1000 acres of pafture, 500 acres of wood,
and 500 acres of furze and heath, with the
appurtenances, 1n the parnfhes of G. 7. L.

i, e e e e T ]

(#) The Euclifh notice at the foot of the declaration

was fublcribed by the nominal plainiiff, inftead of the

1 cafual ejector, which court held bad, and difcharged
the rale for judgment.  Baraes 172,

. B,



in the Court of Common Pleas.
W, B. and K. in the {aid county of Suffolk,

which the honcurable M. G. {pinfier, de-
mifed to the faid E. for a term which 1s not
yet expired, and ejected him from his faid
farm, and other wrongs to him did, to the
great damage of the faid £. and again(t the
peace of our fovereign Jord the king; and
whereupon the faid E, by 7. /7. lus attor-
ney complaineth, that whereas the faid A,
on the fiift day of Famwary n the 7th year
of the reign of his faid majefty, at Ipfwich
in the county aforefaid, had demifed to the
faid £. the {aid manors and tenements, with
the appurtenances; to have and to hold the
faid manors and tenements, with the appur-
tenances, to the faid £. and his affigns, #rom
the 2gth day of September then laft paft, to
the full end and term of feven years then
next following, and fully to be complete and
eaded : B_V virtue of which faid demife the
laid £. entered nto the {aid manors and te-
nements with the appurtenances, and was
poflefled thereof; and the faid E. being fo
poflefied thercot, the faid 7. afterwards (that
s to fay) on the firft day of Fawmuary in
the faid 7th year, with force and arms, that
s to {ay, with {words, ftaves, and knives,
entered 1nto the {aid manors and tenements
with the appurtenances, which the faid A7
demifed to the faid E. m manner aforefaid,
for the term aforefaid, which is not yet ex-
pired, and ejected the faid £, out of his faid
farm, and other wrongs, &, to the great
damage, {Fr, and againft the peace, .

Wherenpon the faid £, faith he is injured,

and

345
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and hath damage to the value of 20/, And
thereof he bringeth this fuit, &,

7. 4.

] am informed that you are in pofleffion,
or claim title to the premifies in this decla.
ration of ejectment mentioned, or to fome
part thereof ; and I being fued in this action
as a cafual gjetor, and having no claim nor
title to the {fame, do advife you to appear on
the firlt day of next T#inity term in his ma-

jefty’s court of Common Bench at Wejimin-
fer, by fome attorney of that court, and

then and there by rule of the fame court to
cavfe yourlelf ro be made defendant in my
ftead, otherwife I fhall fuffer judement therein
to be entered againft me, and you will be
turned out of pofleffion. I am

Your loving friend,

20 May 1773. T. C.

Declaration was delivered to tenant in pof-
{effion, 1n rinity vacation, with {/) notice 10
appear 1o Hilary term then next; tenant in
Michaclmas between, entered an appearance,
but proceeded no further; and four days
after Hilary term, plamdff finding no ap-
pearance, no common rule entered 1nto, or
plea given, left, or filed, figned judgment
againit cafual ejector; tenant moved to fet
alide judgment, and on hearing council on

(/) Appearance {hould have been entered of the term
mentiongd in the notice. Barues 250.
both
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in the Court of Cosnmon Plegs. 147

both fides, court was of opinion, that judg-
ment was (7) regular.  Barnes 250,

Lincoln, A B. late of, F¢. was attached Declaration in
towit, =7 " to anfwer C. D. In a plea,§%iment on a
- doudie demifa.
wherefore with force and arms he entered
into 500 acres of land, ¢, in the parith of
S. in the county aforefald, which E. F. de-
mifed to the {aid C, for a term which is not
yet expired ; and Into 500 other acres, {Je.
in the parith of §. aforefaid in the county
aforefaid, which G. H. demiled to the faid C,
for a term which 15 not yet expired, and
ejefted him from bis faid feveral farms, and
cther wrongs to him did, to the great da-
mage of the faid C. and agawnft the peace of
our ford the now king, &¢. And where-
upon the {aid C. by /7, R, his attorney com-
plaineth, that whereas the {aid E. on the ..
day of in the year 1. Denife
of the reign of the faid lord the king, at
in the county aforefaid,
had demifed to the faid C. the tenements
aforefaid firft above mentioned, with the ap-
purtenances 3 to have and to hoid the {fame
ienements firft above mentioned with the ap-
purtenances, to the faid C. and his affigns,

from the feaft of | then laft
paft, to the full end and term of

(m) But as the title had not been tried, the judgment

was {et afide on payment of cofts, entring appearance of
proper term, and into comman rule by confent. Baraes

250.
years,
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years, from thence following, and fully to
be complete and ended. And wherees alfs

the {aid G. on the fame day of
i the faid year of the reion
of our faid lord the king, at sfore

{aid in the county 2forefaid, had demiied w
the faid C. the tenements aforelaid lalt above
mentioned with the appurtenances; to have
and to hold the lame tenements Jaft above
mentioned with the appurtenances to the faid

C. and bis affigns, from the faid day
of then la{l palt, to the full end and
term of years from thence next fol-

lowing, and fully to be complete and caded:
By virtue of which faid feveral denties the
faid C. entered Into the leveral tenemcnts
atorefaid, with the appurtenances, and was
pofiefied thereof; and the fud C. being fo
pofieficd thereof, the f2id 4. aftcrwards 5, that
1s to lav, on the d*y ct

in the [ald vear of the reen

cof our faid lord the king, with ferce aid

arms, that 1s to fuy, with hwords, ftaves and
knives, entered into the faid {everal tene-
ments above Ipecified, with the appurtenan-
ces, refpetively demifed to the faid C. i
manner aforefaid, and upon the pofleffion of
the faid C. thereof, and ejeéted the fuid C.
out of his faid {everal farms (lus faid feveral
terms therein not being ended) and other
wrongs, (c. to the great damage, e, and
againit the peace, &, Whercupon the faid
C. faith, that he is injured and damaged to
the value of 1ol And thereof he brmg&h
jaie, 9.

Sixteen
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Sixteen (#) declarations in ejetment, or-
dered to be confolidated 1nto one, after the
{ucs joined.  Barnes 176.

In many cales the demife may be laid on Demife may be
o day after that term of which the declara- %id oz a day
tion 185 as where a title accrued at Chriffmas, after 1hoe term

P . . : the declaration
» declaration of Michaelnas term is delivered

i5 07,
befose the efloin-day of Hilary term, and the Pra}gt Reg.
demife is laid to be on the firft day of Fanu- C. P. 164.
aiy, ii the tenant does not appear and defend,
the court will give judgment againft the
cafual ejeCtor, and the tenant cannot move
in arreft of judgment, as being no party to
the {uity neither can a writ of error be
brought in the calual ejettor’s name. If the
enant does appear, all will be right, for
a declaration and iffuc will be made up of
Hilery term, which will be after the demife.

No (0) judgment fhall be entered againft p, Judgment
the calual ejector without motion firit made againtt cafual

by a ferjeant in court, and oath in writing of geder with-

‘g e — et i il ——i

() Bach declaration contained a large number of
mefluzges, and word for word the fame. V. B. had
each declaration been for one mefluage only, plaintff
might have tried thew {eparately. Barmues 176,

(o) Court declared that the intent of figning judg-
ment againft the caflual ejector, was only that the plain-
tff, after having tried his caufe agamnft the landlord
(tenant not being party) might have the benelit of his

verdi@, and tafe pofleffion under the judgment, which
under verdi& he could not ; and that it was reafonable

(upon a proper aflidavit) to grant a rule to thew caufe,
before judgment againftthe cafual ejector could be figned,
to prevent the ill confequence of wking poiledion im-
mediately afier,  Barnes 179,

- notice
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out motionyand notice to the owner or tenant in poffeflion of
motice fo - the Jands in queftion, notwithftanding any

nantin po/-  former rule.  Pafe. 12 Car. 2.

ﬁﬁa?z. Del £ declaration in eie@

To awhom de- elivery of declaration 1n ejectment muft

clavation in e- be to the tenant himfelf or his (p) wife,

jedment may  otherwife not good, though 1t be to the

be "‘W‘""’”fd' tenant’s (g) father, (7) fon, (5) daughter,
(¢) fifter, (#) fervant, unlefs the tenant af-
terwards acknowledges the receipt thereof,
which (x) acknowledgnient muft be proved
to the court by affidavir.

The contents of the declaration, as well

as thofe of the notice or {ubfcription (y)
thereto of the cafual e¢jeétor, to the tenant
in poffeffion, muft be fo fignified and ex-
plained by the party {erving to the party
ferved, at the time of the fervice, as be
fully underftood by the latter, be the fer-
vice on the tenant 1n poﬂ”eﬁion/ or upon
any other perfon; which muft always be on
the premiffes in queftion ; except only when
the tenant is ferved perfonally, for then it
need not. |

il = a—

(p) Bul. Ni. Pri. 95. Barnes 178. 180, 181, 1G4,
See Wilf. Rep. C. B, 263.

(g) Barnes, 176,

(r) Barnes 19o.

(s) Barnes 175, 183, Co. Caf. 113.

(2) Rich. Reg. 167.

(#) DBarnes 188.

(%) Bal, Ni. Pri. 95« Coo Cof. 115. Barnes 1755
1706, 185, Rich. Reg. 167.

(7) Barnes 167, 1€8, 169, 185,

In



in the Court of Gommon Pleas.

In every cafe of fervice of the declaration,
v the abfence of the tenant, (the cafes of
ferving tenant’s father, daughter, fifter, fer-
vant, with thofe of deferted poffeffions, and
thofe efpecially provided for by fat. 4 Geo.

2. chap. 28. fe2. 2. always and only except-
ed), there muft be a tender of the copy to

and refufal thereof by tenant, at time of at-
tempting to lerve it, either proved or con-
fefled ; and that above acknowledgement by
tenant, of receipt of copy, will not be
deemed fufficient (except as before except-
ed) in this court. See Barnes 171,

Service of the declaration in ejetment on
the fervant of the tenant in pofleflion, fixing
at the fame time copy of declaration, on
ftreet door, deemed fuflicient 1n this court ;
as well, when tenant does not abfcond, as
when he does. See Barnes 188, 190, 192.

The declaration was tendered to the te-
nant in pofleffion, whereupon 1t was left
upon the floor in his prefence; and he re-
tiring into a parlour, and fhutting the door,
the perfon who fo tendered and left the de-
claration, read the iublcription aloud, fo
that the tenant might hear it; this was held
cood fervice. Barmes 183,

The tenant in poffeffion fecreting himfelf
inthe houfe, fothat he could not be perfon-
ally ferved with a declaration 1n ejettment;;
a rule was made to fhew caufe, why fervice
of it on the fervant at the houlfe, fhould not
be good; the rule to be {crved on the fame
manger, BHarnes 188,

On

351
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On affidavit, that the tenant abfconded o
avoid being ferved; that fhe came into the
pofieflion furrepritionfly, and of fervice of
declaration in ejeZtment on her fon, who i3
her fervant, manages her affairs, and lives
10 her family , rale to thew caufe, why fuch
iervice on her {on and fervant, fhould not be
deemed good fervice, and leaving a copy of
this rule ar her houle good fervice, made
abfolute,  Barues 190,

On affidavir, that one of the tenants is 2
lunatick 3 that one £ lives with, tranfads
her buﬁnefc and has the fole conduét there-
of, and of her perfon; but would not per.
mit the deponent to have accels to her with,
the declaration 1 ¢jectment; whereupon it
was delivered to C. Rule that fhe and C,
both fhew caufe, why this fervice thould not
be good ; and fervice of this rule on him be
oood fervice thereof, BSarnes 190, 191.

On afiidavit, that the tenant in pofieffion
fecreted himielf to prevent his being ferved
with a declaration in eje&mcnt, and could
not be ferved, though frequent endeavours
had been ufedy and that the declaration had
been dclivered to his daughter, who kept
his houle (being a public houle); ‘and that
fhe was acquainted with the contents of the
fubfcription. A rule was made for the te-
nant to fhew caufe, why fuch former fervice
fhould not be deemed good fervice; the
rule to be {erved on the daughter at the
houfe.  Barnes 102,

Service of declaration on church- wardens

and overieers of pariih, who rented an hovle
for
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for harbouring fome of the parith poors and
did not otherwife occupy the houfe than by
placing the poor in it, deemed {fufficient.
Barnes 18 1. :

Upon the delivery of a declaration’in eje€t- Temant in pof-
ment in London or Aliddlefex, the tenant in/olion to haver
poffeffion 15 to be acquainted, that he is to ’:i‘:‘:f”f‘?’f?f“
appear by his attorney here in court in de- M,;f::j;;’f
fence of his title, in the beginning of the rerm, ¢
next term after the delivery of the declara-
tion. And the plantiff fhall take nothing wirsin aubas
by his motton for judgment againft the ca- time motion fir
fual ejector for default of appearance, unlefs/*dgment muf
the motion be made within one week nexc % 44
after the firft day of evewy Michaelmas term,

-and every Eafter term, and within four days
_ after the firft day of every Hilary and Trimey 7
“term. Trin. 32 Car. 2.

This rule relates only to declarations in
ele€tment-ferved upon tenants in poffeffion;
and an ejetment on a vacant poflefiion in
London ov Middlefex, on flat. 4 Geo. Il. chap.

28, may be moved at any time 1n term.
Barnes 192, |

No inftance in cafe of vacant poffeffion,
(except fuch as are within fat. 4 Geo. I1.
chap, 28. concerning landlords and tenant
by leafe, with a claufe of re-entry) can be
adduced, in which any perfon claiming title,
hath been let in to defend ; for he who can
firlt feal a leafe on the premifles, may obtain
pofleffion, and any other perfon claiming
title, may eje& him if he can; and by the
conftant practice of this court, no defence
can be made in this cafe, but by the defen.

Vou. L. A a dang
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dant in the ejeftment, who is a real ejedor;
Barnes 177.
Declaration A true and examined copy of the declara-
Z:ﬁ ji ;’Z; tion on a treble penny ftampt fheer of paper,
E_}&fn day of mutft be delivered to the tenant on or before
term. the Effoin day of the then next term, 5 Com,
Dig. 24g9. Barnes 172, 173. otherwife plain.
tiff cannot have judgment till the fubfequen
term; and the reafon 1s, becaufe the decla-
ration is the firlt procefs. Barnes 173.
Noticein cour~  In a country ejeCtment the tenant is to ap.
try gedimentss pear and plead within four days exclufive af-
ter the next iffuable term; but if the lands
lie 1n a county where the affizes are held but
once a year, I apprehend he 1s not to ap-
pear and plead till four days after the term
next preceding {uch affizes.
InLond. and  If the lands lie in London or Middlefex, the
Middlefex.  potice to appear thould be for the firft day
of the next term ; 1f in any other county, the
~notice may be for the beginning of the next
term, or for the next term generally.
Leave to plead ancient () demefine, upon
(@) affidavit, that premifies in queltion were
reputed to be lands in ancient demefne. Barnes

13 5.

(z) Barnes 194, if be applies within the firft four.
days of the term ; for if this plea be not confined toa
time certain, great delay of juftice muft follow; if
plaintiff prevails on this plea to juri{diction of cour,

* judgment muit be that defendant an{wer over. Darm
137,

7(3) Affidavit {ufficient to fhew probable caufe for

pleading this plea, Baraes 135,

To



i 1he Court of Comiion Pleas.

To move for judgment, you make an af-
fdavic of the fervice of the declaration in

this form :

In the Common Pleas.
Richard Roe)  In ejeCtment on the demife
againft }of Thomas Bland and Conrade
Yobin Doe, de Golls.

D
ra

L. R. of, £9¢c. makes oath, that he this de. 4fidavit of
ponent did, on the day of Jerviee of «

laft paft, deliver to Mr, Fobu Wilkinfon, the
enant in poficfiion of the premifles mention-
ed in the declaration hereunto annexed, or
of fome part thereof, a true copy of the faid
declaration, and of the notice there under
written, and did at the fame time inform
the faid Fobu Wilkinfon, that unlefs he would
appear in this court by fome attorney thereof
on the firft day of this prefent AMichaelnas
term, and caufe himlelf by rule of the faid
court to be made defendant 1n the room of
the cafual ejeCtor Fobn Doe, judgment would
be entered againt the faid cafual ¢jetor by
defavlt, and that he the faid Fobn Wilkinfon
would be turned out of pofiefion ; or words
to that or the like effect.

Affdavit of fervice “on 4. B, tenant, or
C. his wife,” not fufficient, Barnes 143, nor
“ on the wives of 4. B. who, or one of
them, are tenants.” Id. 174, 175, but *“ on
the wife of tenant in poffeflion, as fhe in-
formed deponent, and as he verily believes,”
held fufficient. 14, 194. Rule to make

Aaz {ervice

Ly |

deelaration i
e7elinient ,
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fervice good, fet afide, becaufe the affidavi
on which it was grounded, was fworn before
plaintiff°s attorney, as a commiffioner, Jj,

Q2.

On this -affidavit you get a ferjeant to
move for judgment againt the cafual ejeor,

You pay, -
Los d
For the duty and oath of the
affidavit — } 0 2§
To the ferjeant to move o 10 6

Ruleduty, and filing theaffidavit o 6 o

In the Common Pleas,

Hilaryzbe feventeent bof king George
the third,

Rule fir judc- Hynt againft 70}:35,} Welfth day of F-
ment againfl "The cafual ejector, bruary, upon the
;‘;;.;;ﬁ “ affdavit of Thomas Shewell, gent, It is or-
| dered, that unlefs William Collins, tenant in
poflfefflion of the tenements in queftion, or
any other perfon concerned in the title there-
of on Saturday next {hall appear by an attor-
ney of this court, who fhall then forthwith
receive a declaration, and plead thereto the
general iffue, and. confent to the common
rule for confefling leafe, entry and oufter,
upon the trial to be had, let judgment

againft the cafual ejeCtor be entered ; and in
the
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he mean time proceedings are to ftay, up-
on the motion of mafter {erjeant Baywues.
| By the court

Entered Fothergill.

No declaration in ejectment fhall be taken Secordary not
or received by the fecondary, unlefs figned 7 74c¢*ve dect,
. . - n epectment
by fome ferjeant at law, and delivered by wniefs figned
hmfelf to the fecondary in open court. by 2 ferjcant,
Hil. 2 Geo. 2.
“ The fecondary fhall the morning next af- Sccondary, on
ter the end of every term, and at all other rog#s/ tofbews
imes when required, fhew to any perfon, f;} aip if!’:”"
who fhall demand the fame, his alphabetical ,,.,-eﬁ,,im,_f
paper of ejeCtments, moved or delivered
into court 1n each term, Same rule.

When the rule is out, you fearch the pro- Of figning
thonetary’s plea-book, and if no plea is left,f"‘“"&’”"”’;
vou ingrofs the declaration on a double half- ff';;:f ;;‘;m
crown ftamped fheet of paper, to which you
affix the rule againft the cafual ejetor, and
the prothonotary will fign judgment; then
enter your judgment by Ni/ dicit on the roll,
and make out a writ of Habere facias poffe/-
fonem, for which you pay duty 15, 64.

Signing 15, 44. Sealing 7a4.

If the tenant (b)) appears, his attorney.gets Of thetenant's  *
a blank rule from the iecondary, for which he appearing.
pays 6d. then fills it up according to the

enfuing form, and figns his name at the bot-

—— — ——— _————-—-————-—-____-.—-‘

() Thouglt appearance is generally entered after firft
four days of term, yet it is always confidered as appear-
ance of firlt day of theterm. Barnes 188,

Aa 2 tom
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tom of it, ingroffes the general iffue, Not
guilty (poflea ,) in a double penny ftamp.
ed [heet of paper, and annexes the rule t
it, after he enters an appearance for the te.
nant with the proper filacer, who thereupon
ftamps the rule, and then leaves the plea and
rule annexed with the prothonotary.
Appearance for tenant (¢) in poffefion muft
be entered with filacery and the commonp

‘rule marked by him, before left in the pro.

thonotary’s office.  Barnes 1%8.

The expence is as follows :

L s 4,

Search for motion for judg- 5 ;
ment againft the cafual ejector ©

Blank rule  —— ——— 0 6

Entering appearance — 0 2 0

Entering plea  —— —— o 3 o

In the Commen Pleas.

Michaelmas zerm feventeenth year
of George the third,

Middlefex,¥ T s ordered by confent of .

1o wil. D. attorney for the plaintiff,
and L. R. attorney for ¥. W, who claims
title to the tenements 1n queftion, that the faid

() The common rule by confent, having been en-
sered for temant, without confent, rule to fhew caule,
why the judgment figned againlt the cafual ejector, fhould
not be fet afjde, was dilcharged with cofls  Barmes

178,
5.,
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¥ /7. thall be admitted defendant; and that Roe agains
the faid 7. 77, fhall 1mmediately appear by Doc for five

1€ 33 S meffuages wvith
his faid attorney, who fhall receive a de- appurts-

claration, and plead thereto the general nances, inthe
iffue this term; and at the trial to be had pari/ of Step-
thereon fhall appear in his proper perfon, or Dy # 22
by his counfel or attorney, and confefs. the &) ;{,ﬂff'
leafe, entry and oufter of {o much of the te- ¢ T, Bland
nements fpecified 1n the plantiff’s declara- axd €on. de
tion, as are in the poffeflion of the faid de- Goll.
fendant or his tenants, or any perlons claim-
ing by or under his title; or that in defaulc
thereof judgment fhall be thereupon entered
againft the defendant Fobn Doe the cafual
eeftor 5 but proceedings fhall be ftayed
aoainft him until default fhall be made in any
of the premiffes; and by the like confent it
is further ordered, that if by reafon of any
fuch default the plainuff thall happen to be
nonfuited upon the trial, the faid 7 2/
fhall take no advantage thercof, but fhall
thereupon pay to the plaintiff cofts to be
taxed by the prothonotary. And it is for-
ther ordered, that the leffor of the plaintiff
fhall be liable to the payment of cofts to the
fad 7. /7. by the court here to be in any
manner allowed or adjudged.

By the court. |

J+ D. for the plt. .

L. R. for the deft.

Tenants in pofieflion appeared with filacer,
2nd entered into common rule, which was
left in prothonotary’s office, intituled wich
true name of caufe, but by miftake in body

Aag f
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of ples, name of plaintiff’s leflor was in-
ferted (as perfon complaining) inftead of no-
minal plaintiff’s: attorney looking upon this
plea as null, figned judgment agamnft cafual
ejeCtor, which judgment was fet afide with
cofts as irregular, plea being properly in-
tituled and no nullity, Barnes 191.

From this rule the plaintiff’s attorney gets
two rules drawn up by the fecondary in the
iame manner on ftamp paper, one for each
party ; this cofts 7. and then the plaintiff’s
attorney will make up the iffue, and deliver
a copy of it, and notice of trial to the de-
fendant’s attorney; and thereupon proceed

to trial as in other cafes.
- Where feveral If there be feveral defendants, and at the
difts. and for yria] the plaintiff obrains a verdict againit

’;”f”ﬂ"" onfifs ome of the defendants, and the other de-
eafe, eniry,

&c. fendants refufe to confefs leafe, entry and
oufter, the plaintiff may f{ign judgment
againft the cafual ejector as to them. Barnes
121, 174

¥Yuent - If the defendant’s attorney does (4) not

paid for, judg- may for the iffue, the plaintiff’s attorney may

ment againl Gon Judgment againft the defendant, but not

doft. avho ©J T o, )

sppeared. againit the cafual ejettor, #t () dicttur; but
fee the words of the rule by confent.

(d) Barnes 176, (&) Barnes 253, in Caleem.

A Nifi
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A Nifi prius record in ejellment,
- with the peftea.

Pleas at Weltmintter before Sir Wil-
liam De Grey, &night, and bis com-
panions, the lord our king's juftices of
the bench, of the term of Eafler in
the feventeenth year of the reign of
our fovereign lord George the third,
by the grace of Gad, of Great Britain,
France, and Iteland, kg, defender
of the faith, &c.

Ro. 579.

Middlefex,c L. late of the parifh of St.D ¢ 'srations
o wit, —° Jobn the Baptif 1n the pre-
cinét of the Savsy in the Strand in the county
aforefaid, gent, was attached to anfwer R.
R. of a plea, wherefore with force and arms,
five chambers and one kitchen with the ap-
purtenances, in the precinct of the Savoy
aforefaid in the Strand in the county afore-
faid, which Sir P. B, bart. and 7. B. efg; to
the aforefaid R. did demife for a term which
is not yet paft, he the faid C. entered, and
the faid R. from his farm aforefaid ejetted,
and other enormities to him did, to the
Ereat damage of him the faid R. and againft
is prefent majefty’s peace. And whereupon
the faid R. by 7. §. his attorney complain-
eth, that whereas the aforefaid Sir P. B. and
T.B. the fifth day of Famuary 1n the fixth

year
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year of his prefent majefty’s reign, at the
parith of St. Clement Danes in the county
aforefaid, did demife unto him the faid R,
the tenements alorefaid, with the appurte-
nances; to have and to hold the tenements
aforefaid, with the appurtenances, to the
faid R. and his afigns, from the 11th day
of December then laft paft, unto the full end
and term of five years from thence next fol-
lowing and fully to be complete and ended :
By virtue of which demife the {uid R. into
the tenements aforefaid, with the appurte-
nances, did enter, and was thereof poflefl-
ed ; and he the faid R. {o being thereof pof-
{fefied, the aforefaid C. afterwards, fo wit,
the fame sth day of Femuary in the 6th year
aforelaid, with force and arms, 9¢. 1nto the
tenements aforefaid, with the appurtenances,
which the aforefaid Sir P. B. and 7. B. 10
him the faid R. in form aforefaid had demi-
led for the term aforefaid, which is not yet
palt, did enter, and him the faid R, from
his farm aforefaid did eject, and other enor-
mittes did to the faid R. to the great da-
mage of the faid R. and againft the peace
of his prefent majefty ; whereupon he faith,
that he 1s damnified, and hath damage to
the value of 20/,  And thereof he bringeth
fuit, &e.

And the faid C. L. by G. H. his attorney .
cometh and defendeth the force and injury
by the aforefaid R, againft him charged,
when and where, and 1n fuch manner, as this
court {hall award, and faith, that he i1s not
guilty of the trefpafs and ejeCtment afore-

faid
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{aid, in fuch manner and form as the faid
R. R. hath againlt him above complained:
And of this he putteth himielf upon his
counrry And the aforefaid R. doth 1o like-
wife, &¢c. Therefore the fheniff is com- fward of the
manded to caufc to come here 1n five weeks Venire.
from the feaft-day of Eaffer twelve good and
lawful men of the body of his county, every
one of whom to have 1o/ at leaft by the
year in lands, tenements or rents, by whom
the truth of the matter may be better known,
and who neither aie any ways related to the
faid R. R. plaintiff; ner to the faid C. L. de-
fendant, to recognize whether the faid C. L.
15 guilty of the premifies, as the faid R.

above complaineth, becauie as well the faid
R. as the faid C. between whom the conten-

tion thercupon 1s, have put themfelves up-
on their country,

Middlefex, 2o wit, The jury between R. Jurata.
R, plamtift, and C. L. late of the parifh of
St. Fobn Baptift in the precinét of the Savoy
in the 8#rand in the county aforefaid, gent.
in a plea of trefpafs and ejeftment of the
farm, is refpited here until on the morrow
of the Holy Trinity, unlels Sir jfobn Eardley
Wilmot, knt. chief juftice of our lord the king
of the bench here affigned, by form of the
ftatute in that calc made and provided, on
Tuefday the 8th day of May at #efiminfier In
the great hall of pleas there, commonly call-
ed MWetminfler-ball, 1n the faid county, fhall
firft:come for the default of the jury, be-
caufe none came, therefore let the fhenft

have

i



264 The Ez‘z‘omey’s Pratice

have the bodies of the feveral perfons men-
tioned in the panel to the writ of Habegs
corpora juratoran: annexed 5 and be it known,
~ Le fciendum. that the juftices thereupon here in court in
the fame term delivered a writ to the deputy
of the fheriff of the county aforefaid, to be
executed according to due form of law, &,
Afterwards the day and place within con-
Yoltza, tained, before Sir William De Grey, knt.
chief juftice within written, having Fobr
Higbam, gent. for his aflociate, by form of
the ftatute, and fo forth, cometh the within
named R. R. by his attorney within contain-
ed, and the within written C. L. altho’ fo-
lemnly called, cometh not; therefore let the
jury, whereof mention is within made, be
taken againft him by default; and the ju-
rors of the faid jury being called come, who
to {peak the truth of the within contained
being elected, tried and fworn, fay upon their
oath, that the faid C. is guilty of the trefpafs
and ejetment within mentioned, as the faid
R. R. within complaineth againft him ; and
they affefs the damages of him the faid R,
on occafion thereof, over and above the cofts
- and charges which he has been put to about
his fuit 1n this behalf, to 15, and for the faid
cofts and charges to zos, Therefore, &9,

Ls. 4,
Damages = s 0 1 0
Cofts ——= === 1 0 0
Increale weee  omem 35 15 8§
Inall = —me 10 16 8

Sigaed 30 Aay 1777

J
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It is not ufual to-grant new trials in ejeét- Of new #rials
ment, where the verdlét is for the defendant, ¥ §¢@ment.
becaufe the plaintiff may bring a new c_]c&-

ment, and no other dl.advantagc happens to

him. But where the verdit is for the plain-

uff it 15 otherwife, and new trials have been

granted ; for there the confequence of not

granting a new trial 1s the alteration of the

poflfeffion of the premufles in queftion. See

Barnes 440.

Where a verdiét in eje@tment is for the de- Of cots i
fendant, or the plaintiff becomes nonfuited gedment,
upon evidence, a Ca. fz. muft be made out
againt the plaintiff, and thewed to his leffor,
and the cofts muft be demanded thereupon
of the leflor. See Barnes 182.

Where the plainuffis nonfuited by reafon
of the defendant’s not confefling leafe, entry
and oulter, the cofts are taxcd on the rule
by confent, and judgment figned againft the
calual qc&or Barnes 182.

Rule to tax ‘plamntift his cofts in CJE&-
ment, againft one of the defendants, who
did not appear on the trial, and confefs
leafe, entry and oufter. Barnes 149.

Proceedings ftayed, till ‘good plaintiff be
named, or fecurity to be approved by pro-
thonotary be given by infant leffor, for fe-
curing cofts to defendant, in cale of a non?
fuit or verdict for him. Barnes 18 3. Lord
chief juftice Willes faid, he thought the
court fhould extend the rule for makmg a

good plaintiff, or giving fecurity for ngqlz-
nt’s
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dant’s cofts, to other (2) cales belides thofe,
wherein leflor of plaintff i1s abroad, or an

(0) infant, which are within the ordinary
practice and common courfe of the court,

When a liafe
muf! be adin-
elly fealed on
the promiffes,

IV here fixing

the declaration

10 the dscr of

j‘bﬁ' /.Iﬂkff-’, &Co

Barues 189,

If there be no perfon in the houfe, or on
the premifles, to deliver a declaration In
ejetment . to, a leafe of ejeftment muft be
{ealed at the houfe, or on the premifies, and
the lefee left in pofieffion, and fome perfon
appointed to enter and eject him; and then
an ation may be brought againft {uch ejec-
tor, and the pofleflion recovered. See Darnes
177,

Where half a year’s rent fhall be in arrear,
the landlord, having a lawful right to re-
enter for non-payment, may ferve a decla-

Jhall e legal T21I0D 10 ejeCtment without a formal de-

Jervice.

mand or re-entry, or, i1i cale the fame can-
not be legally ferved, affix fuch declaration on
the door of the demnifed mefluage, or fome no-
torious-place of the lands, which fball be deem-
¢d o legal fervicey and on proof that half a
year’s rent was due before the faid declara-
tion was ferved, and no {ufficient diftrefs on

- the premufles, the leffor fhall recover judg-

ment and execution as fully as in cafe a for-
mal re-entry had been made; and if the lef-
fee thall fuffer judement to be recovered on
fuch ¢jeCtment and execution, without pay-

e

(a) Extended to the cafe of death of leflor of plain-
tiff.  Barnes 147.

(0) Barues 177, 178.
ng
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* ing the arrears and cofts, and without filing
. -a bill within fix months after execution, he
fhall be barred from all relief in law or equi-
ty, other than by writ of error, and the lef-

for fhall hold the demifed premifics difcharg-
ed from fuch leafe. Stat. 4 Geo. 2. ¢. 28.

Rent was due to leflors of plamuff both
as devifees and executors; proceedings [tay-
ed on payment of the rent due to them as
devifees only with cofts, tho” rent was alfo
due to themiin each (¢) capacity. Barues
184.

But if the tenant before trial will either R.us aud “eops
tender to the leffor, or bring into court, the brought iuto
rent in arrear, together with all cofts, all cowrts proceeds
further proceedings fhall ceafe.  Same flat, ™ to fiy.

Recognizances to be entered into, purfu- "
ant to Sat, 16 & 19 Car. 2. chap. 8. by
plaintiff in error, are to be taken In the va-
lue of two years profits, and double cofts,
and accordingly ftayed defendant’s proceec-
ings for want of better bail, fuch recogni-
zances having been entered into. Barues
103.

If an ejetment be brousht on a vacant O wacaur
poffeflion upon this a& of parliament, the 22/e/'on may
plaintiff may move for judgment againft the jﬁ:;fﬁf}f:{ffﬁ )
cafual eje@or at any uime in the term; the ;, ;bei?m:m
rule of Trin. g2 Car. 2. autca. fol. relating
only to.an ejectment, where the declara-

#-h‘ il e S il

(¢) They not being iniitled to bring ejeCtment as
executorse  Barnes 184

tion
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tion 1s delivered to the tenant it pofféffion,
Barnes 172,

Tenant feeret- A tenant, to whom a declaration i ejed-

eng declaration ment fhall be delivered for any lands, tene-

ngedtment enes or hereditaments, fhall forthwith olve

ﬁfjﬁnﬁﬁfd notice thereof to his landlord, or his bailiff

rent, or receiver, under penalty of forfeiting the
value of three years improved or rack-rent
of the premifles fo holden in poffeflion of
fuch tenant, te the perfon of whom he holds,
Stat. 11 Geo, 2. ¢. 19,

Landlrd im-  The court where fuch ejeétment fhall be

poweredto  hrought may fuffer the landlord to make

make binfif pinfelf defendant, by joining with the te-

adefendant. .
nant to whom f{uch declaration fhall be de-
livered, 1n cafe he fhall appear ; but in cafe
fuch tenant fhall refufe to appear, judgment
fhall be figned againft the cafual ejector for
want of fuch appearance; but if the land-
Jord of any part of the lands, tenements or
hereditaments, for which fuch ejectment was
brought, fhall defire to appear by himfelf,
and confetit to enter into the like rule, that
by the courfe of the court the tenant in pol-
{cflion, in cafe he had appeared, ought-to
have done, then the court fhall permit fuch
landlord fo to do, and order a ftay of exe-
cution upon fuch judgment againft the ca-
{ual ejector, until they thall make further or-
der therein, Same fatute, The word landlord
meaps not every perfon claiming () title, bue

(4) Court refufed to make a petfon, who climed
title, defendant, inftead of the-late tenant, who had

quitted the pofleflion.  Baraes 195, ad caliem.
| 4 a per-
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a perfon who 15 in fome degree of poffeffion,
25 receiving rent, e, Barnes 193, 194

Motion that landlord might be made de- ;
fendant without tenant in pofleffion, who
refufed to appear, denied, but common
rule granted to 4dd landlord to tenant.
Barnes 172,

Motion that tenant in poffeflion might
fhew caufe why he fhould not (¢) appear
and defend his title, his landlord having
tendered him an indemnity, refufed, but en~
lareed the time for appearance.  Barnes
173 :

7%{1 cafes where landlord is permitted to
defend without tenant, reafon of judgment
againft cafual ejeltor, by Stat: 2 Geo. 2.
chap. 19. 1s, that under it, after end of {uit,
plaintiff may obtain (f) pofieffion of pre-
miffes {ued for, which he could not do by
virtue of a judgment againft a perfon out 6f
pofleffion.  Barnes 208. |

Landlord by Stat. 2 Geo. 2. chap. 19. is
to enter into common rule by confent, be-
fore that ftatute, he might have been added
defendant ;. he 1s to be conlidered in all re-
fpetts, in fame cafe- as tenant in-poffeffion.
‘Barnes 187, .- o

I e T s
(¢} Motion for landlord to defend cannot properly’
be made till “after judgment figned againft the cafual
ejector, and affidavit produced of the tenant’s refufal or
neglet to appear. Barzes 179.
(f} But when a writ of error is brought, there is not
the leaft reafon to give plaintiff leave to take poflef-

- fiom, till after determination in error, Barnes 208.

. VYor. L. B b L.andlord
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Lihdlord movéd to 4dd himfelf to tenantss
they not entring dppearance, plaintiff figned
Juaament againft cafual ejector; landlord
afterwards, wnhom difclofiig to court,
what hiad been previoufly done applied fot
conditional ralé, as ‘matter of cotffe, and

by virtue thereof appeared alone without
tenants ; Court gave leave to take out exe-

cutioh on the (g) judgment. Barnes 186,
18%.

Ru]es for leave to take out éxecution by
plaittif againft ‘cafual ejeltor, after verdict
againft landlord made defendant inftead of
tenant in poffeflion purfuant to Stat. 2 G,

B, chap 19. be ablolute in firft mﬁanc.‘f,
and not to thew caufe. Barmes 18%. i
calcem,

If the plaintiff 1s nonfulted by default of
the landlord’s'not appearing to ‘confefs leafe,

- entty, &, or obtains a verdi®, the ‘coutt,
on producing the pofiea, will make an abfo:
lute rule fo- take out execution ‘Againft the
cafual ¢jector, dnd ot rule to thew caiife
Bames 182, 183,

“Rule nifi for fetting afide Non $¥os, for
not ‘conifeliing leafe, e‘ntry and -oufter, or- -
dered by court, on payment of cofts, though
regular ; defendant did not confefs leafe, &c.

becaufe of a material variance between the

{ 1
1

(o) Plaintiff offered to waive hIS judgment, 1FIand-fi
lord, who refidedat Famaica, would.give hjs fecirity
for the cofts, but his counc:l would not- confent, ‘ﬂamm

y o 187. Do . , e B d
- | edoffe



151 the Court qf Comrnna Plags. 369

iflue and record ; court obferved, that con-
feflion would. not have been a defence, and
defendant might afterwards have moved to
{er afide the verditt for the variance; Barnes
175. -
Writ of reflituzion ordered for late tenants
in pofieflion 5 judgment being fet afide for
irrecularity, poficflion ordered to be reftor-
" ed, and leffor of plaintiff, who held the
pofieflion, ablconding, rule became inetfec-
twal.  Barnes 1738.

Leflor of plaintift and his attorney pre-
valling upon tenant 1n pofleffion, by undue
praciices, to deliver pofleffion of the pre-
mifles, (which deferndant claimed as tenant’s
landlord) pending the {uw, after rule ob-
tained by defendant to be at Liberty to
defend his title, purfuant to §/as. 2 Geo. 2.
chap. 19. (tenant refufing to appear) and
entring into common confent rule, held no
contempt of the court, bur a fraud, which
(b) ought to be prevented, and is not re-
medied by {aid act. Barnes 180.

Hab, {i) corp. 1s the proper procels to re-
move a plaintift from the mayor’s court in
London, and not a certiorari, Barnes 421.

e ——

(5} Tenants thould be bound not to change the pol-
feflion,  Baraues 180.

(/) Under which defendant muft appsar in' this court,
and enter into the common rule, and plaintiff muft de-
clare de novo, Farues 421.

Bbo GEORGE
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Haberefacis GEO RGE the third, &¢. To, &,
pofleflionem. oreering,  Whereas ¥ M. lately in our
court, before our juftices at Weflminfter, by

the conlideration of the faid court, recovered

s. 4. his term yet to come of and in the manor
Signing 1 4 of 8, with the appurtenances, and 1o meflu-
Secal 0 7 f land, 100 acres of mea-
__ " ages, 500 aeres of land, 100 a mea

1 11 dow, 300 acres of pafture, with the appur-

‘ifon a double tenances in S, in your county, againft L. C,
or trevle de- Tare of, ¢, which . C. gentleman, on the
gf%fafﬁf 7 1ft day of Ofcer in the —~— — year of our
dmifs after  Feign, demifed to the faid . M. to hold and
the frfs. enjoy to the faid 7. M. and his affigns, from
the feaft of Saint Michael the archangel then

laft paft, unto the full end and term of fe-

ven years thence next enfuing, and fully to

be complete and ended, which 15 not yet

palt; and whereupon the faid L. put out

and amoved the faid 7. M. from his poffef-

fion, and ejected him from his faid farm:

Therefore we command you, that you caufe

the {aid 7. M. to have his poffeflion of his

faid term yet to come of and in the faid ma-

nor and tenements aforefaid, with the ap-
purtenances; and how you fhall execute this

our precept make appear to our juftices at
Weftminfler \n eight days of the Purification

of the blefled Mary; and have there this

writ.  Witnefs, &.

Habere faciass  GEORGE the third, &, To, &, greet-

pollellionem, jno.  Whereas 27. D. gentleman, lately in
and a Fi. fa,’ fbs g

our court before our julltices at Wefiminfter,

by the confideration of the faid court reco-

- vered agamft 8. £, late of, &9¢. his term yet

£
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s0 come of and in one mefivage and 14 acres
of land, with the appurtenances, in L. in
. your county, which §. 7. and £. 7. on the
firlt day of Oftober in the year of our Lord
——, at L. aforefaid, demifed to the faid
. to hold and enjoy the faid tenements with
the appurtenances, fo him and his affigns,
from the =——— day of —— then laft paft,
unto the end and term of three years thence
next enfuing, and fully to be complete and
ended, which is not yet. paft; and where-
upon the faid S. put out and athoved the faid
17 from his poffeffion, and ejelted him
fiom his faid farm, therefore we command
you, that without delay you caule the faid
W.to have his pofleflion of his term afore-
faid of and in the faid mefluage and tene-
ments, with the appurtenances ; and how
you fhall execute this our precept make ap-
pear to our jultices at /Wefiminfier in eight

days of the Purification of the blefled Mary. .

We alfo command you, that of the goods
and chattels of the faid §. in your bailiwic,
you caufe to be made eleven pounds, which
were adjudged to the faid #. jn our faid
court for his damages, which he had by rea.
fon of the trefpals and ejeltment aforefaid,
and have that money before our juftices at
Wefiminfter at the 441d time, to render to the

faid . for his damages aforefaid, whereof

the faid S. is convifted; and have there this
writ.  Witnefs, o,

37¢

GEORGE the third, &¢. To, (¢, greet. Haberefacias
ing, Whereas 4, G. lately in our court be- pofitfionem

or exécutor |

Bb 3 - faref
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fore our juftices at Weftminfler, by the con.
fideration ot the faid court recovered his
term of and 1n one meffuage, 28 acres of
land, five acres of meadow, and 17 acres of
pafture, with the appurtenances, in C. in
your county, againit D. B. late of, ¢,
merchant, which /. N. on the 1t day of
April in the ———— year of our reign, at C,
atorcfaid, demifed to the faid 4. to hold and
enjoy to him and his affigns from the feaft
of the Annunciation of the bleffed virgin
Mary then laft paft, unto the end and term
of three years thence next enfuing, and ful-
ly to be complete and ended, which is not
yet paft; and whereupon the faid D. put
out and amoved the faid 4. from his poflef-
fion, and ejeCted him from his faid farm
therein, which faid 4. after the faid judg-
ment was given, died, afier whofe death it is
conflidered in our faid court, that C. 77, and
R. §. executors of the teftament and laft will
of the faid A. have execution againft the faid
D. of the term aforefaid yet to come of and
1n the faid tenements with the appurtenances,
by the default of the faid D. We therefore
command you, that without delay you caufe
the {aid C. and R. to have pofiefTion of the
faid term yet to come of and in the faid te-
nements, with the appurtenances: And how

you fhall execute this our precept make ap-

pear to our juftices at Wefiminfler from the
day of the Holy Z7inity in three weeks;
and have there this witt.  Witnefs, e,
Rule Nifi, why writ of Hab. Fac. Pef.
fion!d not be fet afide, and poficilion re-
| ftored,
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fored, ¢. difcharged; it appearing, that
after plaintiff had obrained judgment, de-
fendant brought writ of error, which was
allowed, but entered into no recognizance,
nor put in any (&) bail thereon, plaintiff pre-
vious to his procuring (/) cofts to be taxed
on the final judgment, for want of defen-
dant’s entering into recognizance, required
by (m) flat. 16 & 19 Car. 1L, chap. 8. or bail

within four days, took out writ of Hab. Fac.
Poff. and by virtue thercof, took pofleflion
of premifics late in queftion, which the court
held to be regular.  Barnes 212.

(/) Writ of error is no Superfedeas without bail,
which judge would have taken, if applied to, Barnes
212,

(/) Defendant fhould have spplied to ftay execution,
and the court would have obliged plaintiff to have pro-
eared his cofts to be taxed, without which the meafare

or quantum of the recognizance could not be afcertained.
Barnes 212,

() See z Pentr. 170,

Bb i Costs
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in the Court of Common Pleas,

Of writs of Scire facias.:

Scire facias is a judicial writ, and pro-
A perly lies where one has recovered
debt or damages, and has not {ued out exe-
cution within the year and a day. It alfo
lies on a recognizance of bail; and in many
other cafes it is called a Scire facias, becaufe
of the words of rhe writ to the fheriff, iz.
Quod Scire facios prefat. D. the defendant,
quod fit coramy &C. ofienfurus fi quid pro fe
habeat aut dicere [ciat quare, &c. fo as by
this writ it appears that the defendant is to
be warned to plead any matter in bar of exe-
~cution; and therefore although it be a ju-
dicial writ, yet, becaufe the defendant may
plead thereto, this Scire facias 1n law is ac-
counted in nature of an action.

375

GEORGE the third, by the grace of Sci. fa.’ after

God, of Great Britain, France, and Ireland, 8year arda
king, defender of the faith, &c. To the s
hheriff of Middlefex, greeting, Whereas F. puy
R. lately 1n our court, fo wit, in the term Signing
of St. Hilary in the — year of our reign, S¢/

before Sic Fobn Eardley Wilmot, knight, and
his companions, then our juftices of the

bench at Wefiminfler, by the confiieration of

the fame court recovered againit H. N. late
of, &¢c. otherwife called, £9¢. as well a certain
debt of forty pounds as fixty-threc fhillings,
which were adjudged to the faid . R. in our
fame court for his damages which he had by

occalipn of the detaining that debt, whereof
2 | the

5o
2
I
0

S~ 0N
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the faid /. is convitted, as by the record
and proccedmcrs thereot remaining in oyp
fafe court before our juftices at W eftminfer
manifellly appeareth; yet execution of the
{aid judgment itiil remaineth to be made, a
on the information of the faid 7. %. we have
been given to underltand ; and becaule we
are w'lllmn' that thofe things which in oyt
fame court are rightly adted be demanded
by a due execution, we command you, that,
by -eood and lawful men of your bailiwic,
you make known to the faid H. that he be
before our juitices at Weffiminfier, on [the re-
turn] to fhew if any thing he hath or know-
eth to fay for himlelf, why the faid 7. ought
not to have execution agawift him for the
debt and damages aforefald according to
the form of the faid recovery, If it Thall
{feem expedient to him; and have there the
names of them, by whorm you fhall make
known to him, and this writ, Witnefs Sir
William De Grey, knight, at Wefminfler,
the me——e— daY Qf: 9.

Notey If the plaintiff has within the year
and day {ued out an execution, got it return-
ed and filed, and continued it on the roll by
Vic® non mifit breve, 1t 1s {ufficient to warrant

an execution after the year and day.

In this cafe one Scire facias, with a Nibil
returned, 1s {ufficient.

Thiswritistobefigned by the prothonotary;
then 1t 1s to be delwered to the fheriff, and
when returned, it mul’c be entered on the

oo prothg-
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prethonotary’s remembrance, and a rule muft
be given ; after the rule 1s out, you fign and
docket the judgment, and enter it up in
manner following :

Middlefex, #o wit, The theriff was com- Eatry of judg-
manded, whereas 7. R. lately in the court ment ona
of our lord the now king, o wit, in the term > facias.
of St. Hilary in the twelfth year of the reign
of our faid lord the King, before Sir Earaley
Wiliwst, Knight, and his companions, then
juftices of our faid lord the king of the
bench here, fo wit, at Weflminfler, by the
confideration of the fame court, recovered
againft A, N, late of, &¢, otherwife called,

(7c. as well a certain debt of 40/ as 63,
which was adjudged to the faid 7. in the
fame court for his damages which he had by
occafion of the detaining that debt whereof
the {aid A, 15 convicted, as by the record and
proceedings thereof remaining in the f{ame
court of our {aid lord the now king here, 10
wity at Wellminfler atorefaid, manifeftly ap-
peareth ; 1¢s execution of the faid judgment
fill remaineth to be made, as on the mfor-
mation of the faid 7. the king hath been
given to underftand ; and becaufe, &, That
by cood, &Fc. he make known to the faid
H. that he be here at W#eftminfler at-this day,
towit, [the return) to {hew, if any thing,
e why the faid 7. ougirt not to have exeé-
cation againft him for the debt and damages
atorefaid, according to the form of the faid
recovery, if, {ge. And now here at this
day.came the faid 7. by L.R. hls*_;.?lttornff:],r(I
- .an
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and offered himfelf on the fourth day againft
the {aid A, 1n the plea aforefaid, and he being
folemnly demended came not; and the fhe.
riff now fendeth, that he hath nothing, €9,
nor-i5 he found, ¢. It 1s therefore conf:-
dered that the {aid 7. have execution againft
the {2id . for the debt and damazes sfore.
faid, by detault of the 1aid /. &

5. 4,

Duty | — )
sae T T
Return  — — 1 0
Ruleandduty ——  ~——— 1 §
Signing judgment — — 2 0
Filing warrant —— — 0 4
59

Scire faciasin  GEORGE the third, &e¢. To, s
debt for ar ad- W hereas H. §, lately in our court, #o wit, in
Farifirators he term of St.-Hilary in the 13th year of our
reign, before Sir Fobn Eardley Wilmot, knt, and

his companions, then our juftices of the bench

at WePminfler, by the conlideration of the

{ame court, recovered againft IV, C. late of,

{5¢c. otherwife called, ¢, as well a certam

debt of 200/, as 63s. which in our faid court

were adjudged to the faid A, for his damages

which he had by occafion of the detaining

that debt whercof the faid N. is convitted,

as by the record and proceedings thereof re-

maining 10 our faid court manifeftly appear-

eth; 2 execution of the faid judgment ftill

remaineth to be made, and the faid H. 1s

dead,
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dead, as on the information of /7. §. widow,
sdminiftratrix of all the goods and chattels
which were of the faid H, at the time of his
death, we have been given to underftand;
and becaufe we are willing that thofe things
which in our faid court have been rightly
acted fhould be demanded by a due execu-
tion, we command you, that by good and
lawful men of your bailiwic you make known
to the faid V. that he be before our juftices at
Wefiminfler on [the return] to fhew if any
thing he hath or knoweth to fay for himfelf,
why the faid /7. ought not to have execution
againft him, &c. ut antea, fol. 346.

——1t0 wit, The theriff was commanded, Extryof 2 S®-
[t antea, fol. 377.] yet execution ftill re. re facias i
maineth to be made, and the faid /7, is dead, 9% oy anexe-
as on the information of R. /. executor of “*"
the teftament of the faid /7. the king hath
been informed ; and becaufe, ¢, by good,
¢, make known to the faid B. {uf antea,
fol. 377, 378.] And now here at this day
came the faid R. by 7. §. his attorney, and
offered himfelf on the 4th day againft the
faid B. in the plea aforefaid, and the faid B. -
being folemnly demanded came not; and the Nihil returs’d,
fheriff now returneth, that he hath nothing,
¢, nor is he found, &c.  And upon this pryfirs,
the faid R. bringeth here into court the letters
teftamentary of the faid /7. by which it fuf-
hiciently appeareth to the court here, that
the faid R, is executor of the teftament of
the faid 77, and thereof hath the adminiftra-
tion, &, and he prayeth execution againt

- the
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the faid B. of the debt and damages aforefyig
in form aforefaid to be adjudeed to him, €3,
It 1s therefore confidered that the faid §
have execution againft the faid B, of the
debt and damages aforefaid, by the defayl
of the faid B. &c.

——19 wit, The fheriff was commanded,
whereas R. G. lately in the court of our lorg
the king here, 20 wi!, 1n the term of St. 4.
lary in the firlt year of his reign, before Sir
Fobn Eardley Wilmot, kat. and his companions,
then juftices of ourlord the king of the bench
here, o wit, at Weflminfler, by the confide-
ration of the fame court, recovered againtt
P. G. late of Soutbwark in the county of Sur-
rey, dyer, 184 which to the faid R. in the
fame court of our lord the Kking now here,
were adjudged for his damages, which he had
by occalion of the not performing certain
promifes and undertakings made by the faid
P. 1n his life-ume to the faid R, whereof the
faid P. was convifted, as by the record and
proceedings thereof remaining in the fame
court of our lord the king now here, 70 wit,
at Weftminfler aforefaid; manifeltly appeareth;
et execution of the faid judgment il re-
maineth to be made, and the faid P, 15 dead,
as on the information of the faid R. the king
hath been informed ; and becaufe, {5¢. that
by gocd, {¢. he thould make known to 4.

G.widow, adminiftratrix (s)of the goods and

— ]

{(#) Held upon argument of demurrer, that the call-
ing defendant adminiftrator in the declaration 1s {uff-
cient averment of his being fo, without fetting out, that
adminifiration was committed to him.  Barues 159.

4 chattels
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hattels which were of the faid P. who died
inteftate, &¢. that fhe be here at this day,
ip wit, on the morrow of 4/ Seuls, to fhew
if.any thing, e, why the {aid R. ought not
10 have execution againft her of the damidges
sforefaid, of the goods and chattels which
wére of the faid P. at the time of his death,
being in the hands of the {aid A to be ad-
minittered, if the hath fo much in her hands,
according to the form of the faid recovery,
if, &c. And now here at this day came the
faid R. by L. R. his attorney, and offered
himfelf on the 4th day againft the faid 4. in
the plea aforelaid, and fhe being folemnly
demanded came not: ﬂ.ﬂd [hﬁ' IhEFifF now Returs Nihil,
returncth that fhe hath nothing, &e. - nor
is fhe found, &¢c. Therefore, as before, the Alias (. fa,
theriff was commanded, that by good, .
he {hould make known to the faid A, that
fhe thould be here at this day, £ wit, on the
[the veturn] to fhew in form aforefaid ; at
which day came the faid R. by his faid attor-
ney ; and hereupon the faid 4. on the 4th
day of the plea being folemnly demanded
came not; and the fhenff, as before, re- p,.rw Nihil.
turneth that {he hath nothing, {'¢. nor is the
found, &'¢, and upon this the faid R. faith .
that atter the judgment aforefaid rendered the
faid P, died inteltate, and that adminiftration
of the goods and chattels which were of the
fad P, at the time of his death, after the
ageath of the faid P. was committed to the
faid 4, at Southwark aforefaid ; and the faid
K. prayeth execution againft the faid 4. of
the damages aforefaid, of the goods and
chattels
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chattels which were of the faid P. at the

time of his death, being in the hands of the
faid 4. to be adminiftered, if the hath o

Fudgment, ~ much thereof in her hands. It is therefore
confidered that the faid R, have execution
againft the faid 4. of the damages aforefaid,
of the goods and chattels which were of the
faid P, at the time of his death in the hands
of the faid 4. to be adminiftered, if fhe

hath {fo much thereof m her hands, &, by
the default of the faid 4. &e.

Entryof a London, #o wit, The fhernffs were com-
Scire facias manded, whereas R. £ [a.f bqfare, ta] Tet
in debt againft execution of the faid judgment ftill remaineth
executors, and o he made, and the faid 7. is dead, as on
it glf'ﬂ.s " the information of the faid R. the king has
' been informed; and becaufe, ¢, that by
good, &F¢c. they make known to'4. 7. wi

dow, and M. . executors of the teftament

of the faid 7. that they be here at this day,

1o wit, trom the day of Eafler in 15 days to

fhew if any thing, (Je. why the faid R

ought not to have execution againft them of

the cebrand damages aforefaid, of the goods

and chattels of the {aid 7+ 7. at the time of

his death, 1n their hands to be adminiftered,

according to the form of the {aid recovery, if,

¢c. And now here at this day came the

faid R. by /7. E. his attorney; and the faid

4. 2nd M. on the fourth day of the plea baing

folemnly demanded came not; and the fhe-

rfis now return, that the faid 4. and M.

have nothing, &¢c. nor are they found, e
Theretore, as defore, the fheriffs are com-

~ manded,
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manded, that by good, &¢. they make
known to the {aid 4. and 4. that they be
here from the day of Eafter in five weeks to
fhew in form aforefaid ; at which day here
came as well the faid R, by his attorney
sforefaid, as the faid 4. and M. by F. K.
their attorney 3 and the fheriffs now return
thet they have nothing, (¢, nor are they

found, e ur anlea.

In cafe of the death of either party Judg- 7p2,reome Sci.
ment muft be revived by Scire facias. Infa, return'd
cafe of the deach of the defendant you muft Nihil 7s fugi-
have a Scive feei or two Nibils return’d 3 bug“é#:
in cafe of the plaintiff’s death one Nibil is
{ufficient.

In all actions 1n this court, if any plain- 5, if
tiff thall happen to die after any interlocu- plaintiff or de-
tory judgment, and before final yudgment, fendant dies
the action fhall not abate if fuch action mightafeerintertocu-

be originally maintained by the executors or’ ory,andocfore
@ o Jinal sudgment,

adminiftrators of fuch plaintiff; and if the s sceedingsmay
defendant die after interlocutory judement, e received by
and before final judgment, the action thall Scire facias.
not abate, if fuch aiion might be originally
nrefecuted againit the executors or admini-
firators of fuch defendant; and the plaintiff,
or his executors or adminiftrators fhall have
a Scire facias againft the defendant, his exe-
cutors or his admimftrators, to fhew caufe
why damages in fuch action fhould not be
alfefied and recovered ; and if fuch defen-
dant, &¢. {hall appear at the return of {uch
writ, and not alledge matter {uflicient to ar-
reft the final judgment, or (being returned
You. L. Ce " warned,
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warned, or upon two writs of Scire facias it
be returned, that the defendant, {g¢. had no-
thing, &¢.) fhall make default, a writ of in
guiry fhall be awarded, which being execu-
ted and returned, final judgment fhzll be
given. Stat. $¢5 g I, 3. ¢. 9. fel. 6, 15,

A Scire facias GEORGE the thii‘d, (ge. To the {he.
awhere the  Tffs of Lowdsn, greeting. Whereas G. K, in
plaintiff died s life-time, lately 1n our court, f0 <wif, I
afterinterioti= 1\ vy of Eafler in the 7th year of our reign
tcry ;mfﬂﬁ:mz‘, . . ; - . =
ard before fn) OCEOTE Sir Jobi Earaley Wilkio!, knight, and
judement, Dis comparions, then our jultices of the
bench at #eftininfier, by our writ had im.
pleaded M. G. late of London, widow, de-
claring in the fame plea againit her, that
Recital of the wheveas the fuid M. [Jetting forth the whole
interfocutory  doclaration to] and thereof he brought fur,
judgments 3. And it was proceeded in our fame
court in {uch manner, that in the term of
the holy T77unizy in the 6th and 7th years of
our reign, by the fame court it was con-
fideted, that the aforefaid G. ought to have
recovered his damages againft the faid M.
occafioned by not performing the promifes
and undertakings aforefaid. But becaufe it
was nct known what damages the laid G.
had fuftained on occafion of not performing
the promifes and undertakings aforefaid;
And award of therefore the fheriffs of London were com-
inguiry,  manded, that by the oath of good and law-
ful men of their bailiwic they fhould dili-
aently inquire, what damages the faid G.
had fuftained, as well on occafion of the not

performing the promifes and undertakings
atore-
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sforefaid, as for his colts and charges by

him about his fuit in that behalf laid out;

and the inquiry which the theriffs fhould
thereof make, they fhould make manifeft to

our juftices at ##eftminfter aforefaid, from the

day of St. Michael in three weeks then next
following, under the feal, &¢. and the feals,

£9¢, as by the record and procefs thereof re-
maining in our fame court, fo wit, at Weft-

minfler aforefaid, may plainly appear. The
inquiry neverthelefs of the damages afore-

faid yet remaineth to be made, and the afore-

fad G. at Lowdon aforefaid made his tefta-

ment and laft will 1n writing, and thereby
conftituted and appointed E. K. his wife {ole -
execatrix thereof 5 and afterwards, and after p,gp ,f/sin
the judgment aforefaid given at London afore- riff, executriz
faid died, after whofe death the faid G.proves bis
proved the faid teftament 1n due form of wilk.
law, and took the burthen of the execution

of that teftament upon her; as by the letters p, g,
teftamentary thereof here 1n court by the

faid E. produced to our juftices {ufficiently
appeareth ; and becaufe we will thofe things

which 1n our {ame court are rightly alted be

duly carried into execution, we commandgg ,
you, that by good and lawful men of your |
bailiwic you make known to the faid A

that the be before our juftices at Weftminfler

on the morrow of St. Mastin, to [hew if

fhe hath, or knoweth any thing to fay for
herfelf, why the damages aforefaid by him

the faid G. on occafion of not performing

the promifes and undertskings aforefaid, 1n
the aétion aforefaid {uftained, fhould not be
Cca affefled
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aflefled and adjudged to the faid £, accord-
ing to the form of the ftatute in this cafe
lately made and provided, 1f to her it {hall
feem expedient; and have you there the
names of them by whom you fhall make i
known to her, and this writ, Witpeis Sip
Fobin Eardley Wilmot, knight, at Weftminfler,
the zoth day of Ofeber in the 7th year of
our reign,

If a Nibil be returned, according to the
above ftatute, an Alias fcire facias mult iflue;

you muft enter them werbatim in the protho-
notary’s remembrance roll, and give a rule.

Enryof the  London, to wif, The fheriffs were com.
absve Scire manded, whereas G. K. lately in the court
facias. of our lord the now king, 20 wit, in Eafler
Fir Scire fa. (7D the #th year of the retgn of our faid lord
ci;’?f,:?}re “" the kinz, before Sir Fobn Eardley Wiltot kot.
" and his companions, then jultices of our faid

lord the king of the bench here, 10 wis, at

i eftmizfter, by the writ of our {aid lord the

king, had impleaded M. G. late of London,

widow, declaring in the fame plea agall

her, that whereas [ fetting forth the whole de-

tlarationy as in the Sci. fa.]  And 1t was pro-

ceeded in the fame court of our faid lord the

king in fuch manner, that in the term of the

holy 7#inity in the 6th and 7th years of

the reign of our faid lord the king, by the

fame court it was confidered, that the afore-

faid G. ought to have recovered his damages

agzainit the faid M. occafioned by not per-

torming the prcmifes and undgrtakings afqrie-

| lald -
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id: But becaule 1ts was not known what
damages the faid G. had {uftained on acca-
fion of not performing the faid promifes and
undertakings, therefore the then fheriffs were
comm,nded that by the oath of good and
lawful men of their bailiwic they [hould di-
ligently inquire what damages the faid G,
had fuftained, as well on occafion of the not
performing the promifes and undertakings
aforefaid, as for his cofts and charges by him
sbout bis fuit n that behalf laid out; and
the inquiry which the fheriffs fhould thereof
make, they fhould make manifelt to the ju-
ftices ot our faid lord the king, #s wit, at
[7eflminfler aforefaid, from the day of Saint
Michael n three weeks then next ifollowing,
under the feal, &c. and the feals, &¢. as by
the record, and procefs thereof in the fame
court of our faid lord the king here, 7
wit, at Weflminfler atorefaid remaining, may
p]amly appear.  The inquiry neverthelels of
the damages aforefaid yer remaineth to be

made, and the faid G. at Loidon aforefaid
made his teftament and laft will, and there-
by conftituted and appointed £. K. his wife
fole executrix thereof ; and afterwards, and
after the judgment aforefaid given at London
aforefaid, died, after whole death the faid
E. proved the faid teltament in due form of
law, and took the burden of the execution
of that teftament upon her, as by the letters
teftamentary thereof here, fo wit, at i sff-
minfier atorefaid, by the faid £. produced to
the faid juttices of our faid lord the king fuf-
ficiently appeareth. And becaule, £, that

Cc 3 by
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by good, &e. the {aid fheriffs thould make
lwo wi to the faid M. that he fhould be
here at this day, to wit, on the morrow of
St, Martin, to fhew if any thing, &¢. why
the damages aforcfazd by him “the laid G
on occafion of not penformmo' the promifes

“and: undertakings aforefaid, 1n the action

aforefaid fuﬁamed fhould not be affeffcd and
adjudged to the faid £. according to the
form of the ftatute in this cafe lately made
and provided, if, &¢, And now here at this
day, #0 wit, on the morrow of St. Maeruin
aforefaid, cometh the aforefaid E. by /7. 7.
her attorney, and hath offered herfelf the
fourth day againft the faid M. in the plea
aforefald ; and the faid M. being folemny
called cometh not 3 and the now fheriffs do
return, that fhe hath nothing, (. nor 1s to
be found, e, Thertfme, as before, the
fheriffs are commanded, that by good, {5,
they make known to the faid M. that fhe
be here 1n eight days of St. Hilgry, to fhew
in manner aforefaid.

London, #0 wit, T—"-'eretofbie, as it ap-
peareth n thls fame term, 1 the
roll it 1s thus contained, f0 wis, London, 10

wit, The fherifs were commanded [sbe laf
entry verbatim, and then go on.] At which
day here cometh the ﬁ..ld E.by W.T. her
{aid attorney, and hath offered herfelf the
fourth day againft the faid A2, in the plea
aforefaid ; and the faid M. being folemnly
called cometh nots and tne fhenfls, as be-

Retars Nihil, fore, do return, that fhe hath nothing, &%

not
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nor is to be found, e And hereupon the
{sid E. prayeth, that the damages aforelaid,
by him che faid G. on occafion of not per-
forming the promifes and undertakings afore-
faid, in the action atorefaid fuftained, may
be aflefied and adjudged unto her: There- Fudgment that
fore it is confidered, that the damages afore- damages be
(id, by him the faid G. on occafion of not /e
performing the promifes and undertakings
aforefaid fuftained, be aflefied and adjudged
unto the fuid £. according to the form of
the {tatute 1n that cafe made and provided,
by default 3 and becaufe 1t is ftill unknown
what damages the {aid G. hath {uftained by
reafon of the premiffes aforefaid 5 therefore,
as before, the fheriffs are commanded, that
by the oath of good and lawful men of their
baliwic, they diligently inquire what da-
mages the faid G. hath fuftained, as well by
reafon of the faid premiffes, as for his cofts
and charges by him laid out about his {uit in
that behalf ; and the inquifition which they
fhall thereupon make, that they make mani-
feft to the juflices of the lord the king here,
to wit, at Weftminfier atorefad, 1 eight days
of the purification of the blefled Aary, un-
der the feal, ¢F¢, and the feals, &&¢. At
which day here cometh the faid E, by her Return of
faid attorney, and the fheriffs, o0 wiz, Sirirquirys
George Champions knight, and Robert Cater,
" elq; now return here a certain inquifition
taken before them at Gudldoall 1n the parifh
of St. Lawrence Fewry 1n the ward of Cheap
of the fame city, on the 4th day of February
laft paft, by the cath of 12, {Jr. by which

Cc 4 1y

I:rfgm' »y

awarded,
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Fudgment

The Attorney's Pratfice

it is found, that the faid G. by reafon of the

premiffes {uftained damages, befides his cofts
faid out by him about bhis fuit in that behalf
to 105Z and for his cofts and charges afore.
faid 10 275, 4d. Therefore it is conﬁdered

Sigred 17 AP thae the faid E. as executrix aforefaid; do re.

1737+

Merey.

E niry qf Scire

cover againft the faid M. the faid damages
to 1061 %5, £d. found by the faid Inquifi-
tion 1In manner afor....iald and alfo 111, 23,
8 4. adjudged by the court here to the faid
E. at her requelt, for the increafe of the
cofts and charges aforefaid ; which f{aid da-
Mages amount in the whole to 117 105
And the faid M. 1n mercy, &e.~——H. 11.
G. 2. Ko, 341.

Middlefex, 20 wit, The fheiiff was ¢om-

gac_i;s againf! manded, whereas 7. H, of, &¢. and §. 4.

alis
Noze s the firf?

nurit 1s made

of, . lately, th‘at 1s to fay, in Mickaelmas
term 1n the 7th year of the reign of our fove-

out by the fila- Yeign lord the now king befdre Sir Jobir Eara-

cer.
The fecond
Sci. fac. s

Sfigned by the
protbonatary.

ley Wilmot, knt. and his companions, theh

our faid lord the king’s juftices of the bench
at Weftminfrer, “cime in their: proper perlons,
and acknowledged, and each of them by

himfelf aclxnowledged to ove to K. D. the
fum of 1107 which faid fum of 110/ they

the faid 7. and §. for themfelves and theit

heirs willed and granted, and-€ach of them,
for himfelf and his helrs, willed -and- granted

to be made of their and each of their land,

and chattels, and to be levied to the ufe and
behootof thefaid 4. And whéieéas 7. H. of,

. lately, that is to fay, in the famie Mickasl-
mas term In the 7th year aforefaid, in the

{aid



