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Mr, WILLIAM HAMILTON, of Chefter, attorney at law,
(fworn,) Examined by Mr, Lane.

Q, Were you prefent at the eleCtion of fheriffs in the year

nt t
| ”ﬁl. ] was,—I was profeflionally concerned in that ele@ion ;
and my clerk took the poll for Mr. Henry Ryder, junior,
2oainft Mr, Thomas Edwards, for the fecond fheriff,
b Q. Do you know whether Mr. Amery voted then ?
} A, He did.

Q. Did Mr, John Monk vote then ?

A, He did.

Q. Was it a popular election, by the people at large ?
. As It was,

Q. Who did Mr. Amery and Mr, Monk vote for at that
¢lection ?

A. For Mr, Edwards, and moft of the common-council did.

Mr. BEARCROFT.
Gantlemen of the Fury,

Muft cndeavour (a work of very great difficulty I confefs)
Itu put myfelf into pofleflion of that attention from you
which my client 1s moft undoubtedly entitled to; but which,
if you could poflibly belicve a tenth part of that which my
Jearned friend, the Serjeant, has reprefented concerning me,
the defendant’s advocate, 1 certainly could not expedt for a
| moment,

Gentlemen, 1 have, for the purpofes of the caufe, been re-
prefented to you as the advocate of tyranny and defpotifm—
and, as if I had been fo abfurd and fo proflizate as to contend,
inan knglith court of Juftice, at this time of day, that a/l the
procecdings in the latter end of the reign of Charles the 11d,
and of Jumes the {11, were perfeétly right and legal. I muft
appeal, therefore, to your juftice, for myfelf in the firft place,
n order to sec. Jicét what it was I really faid, and that I will
raman—I did fay that the proceedings in quo warranto, in
the time of Charles the 11d, were perfectly legal, At the fame
| Ime your memory, probably, will carry you fo far back as to
recollect that 1 did alfo fay, they were extremely ill advifed and il
;_u.:'gn!.--'l'hings WIong, hig_hly wrong, may be ftiict Jlaw.—
I'ne learned terjeant might have recolledled, that our profeflion
flates that opinion in a maxim of the law—{fummum jus fumma
g utia,

. Gentlemen, T have no difficulty to confefs, that the proceed-
138 were harfh—they were fevere—they were in the fpirit of
O 2 party
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party—they were for the purpofes—(I will fpeak broadly out,
and 1 am not afraid of it)—in many, many inftances, of parb.
ling and of altering the conftitutions of corporations. But]
do infift upon it, that with refpect to the corporation ¢
Chefter, the only circumftance of the charter of Charles ],
which is the fingle point between us, and which, in trut,
2]l the ifTues go to, was nothing new, was nothing harlh, ws
nothing but that which exifted in 2 great number of corpon.
tions in this country—was that which exifted for a long tims
previous to the charter of Charles 11. 1n the corporation o
Chefter, and has for the moft part, except for a few yen,
which provesthe right, exifted down to the prefent moment,
Gentlemen, what is it -—Is there any thing improper i~
Is there any thing contrary to the general courfe of corpon.
tions in this country, that the principal officers of the corpo.
ration fhould be chofen by a fele& body, confifting themfelws
of a very large number .—We all know perfectly well the axe
treme inconvenicnce of very large and perpetually repeated po-
nular ele@ions.—For that purpofe it has been by legal bye.
laws, in a great number of corporations, altered from i
freemen to 3 {fmaller and more fele@t body.~~That 1s not the
cafe here, becaufe, notwithftanding all the evidence that hx
been laid before you on both fides, if you have been able t
command your attention fo many hours, you muft have (an,
that, cxcept for a very few years (fome four or five at
moft} from the year 1692 to the ycar 1690, and perhaps 1
1£97, in the time of that frightened mayor Bennett {for tha
fcems to be the hiftory of the man) the real conftitution 2nd
the exercife of the choice, in point of faét, has been byt
m.':a:or, aldermen, and common council.
entlemen, the learned Serjeant and I have talked toyce
of zwelve iffues, but each of us in our turns have been forced
to confcfs the truth, that the real fubftantial queftion betwee
the contending parties, at the bottom of them all which jou
are to decide 15 this—whether you will by your verdiét over.
turn the ufage, which has obtained for upwards of a centuf]
paft, or whether you will upon the arguments which have bect
preduced to day—the cvidence of the fact—and the law, whid
has been ftated to you, introduce and fettle, asa matter of
rizht, that they have becn wrong for this century paft, aud
that the real right of chocfing of aldermen is in the freemen ot fargt
The learncd Sérjeant has thousht it neceffary (and 1n fom2
dexree it certairnly 1s) to take fome notice of the feveral oitu
iiues—]1 will therefore take that notice of them which I dhist
receffary; it will not be much, and principally for the purpole<

3y
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aying fome of them out of the way.—With refpe@ to the firft
flue, 1 confefs that 1 find myfelf fituated as [ never was in my
fe, and I am perfuaded that my Lord too finds himfelf in that
aation 2 Judge never was before. Bogh the profecutor and
fhe defendant agree upon the verdict, which’ they confent you
hall find upon that firft iflue 5 but the learned Judge entertains
me doubt upon the verdict, which you ought to find. Now
Bere [ will take an opportunity of faying, what | bilieve [
2l elmoft always fay, that the beft thing a jury can do is,
p attend to the direction of the Judge, who prefides, in
oint of law, and if his lordfhip fhould have a clear op:nion
pon thole facts, with refpet to the firft iffue, different from
hat of the counfel on both fides, it will be proper, and [ have
o objection that you fhould take the learned Judge's direc.
ons.—1r we, who are of counfel for the defendant, fhould
tertain @ doubt upon the correctnefs of that diretion, in
me of law, 1 know the high rank of the learned Judge’s
bihities tao well to fuppofe that he will entertain the leaft of-
nce, If_hercafter we thould take an opportunity of reviewing
3 revifing thut opinion, I will flate, however, for his
rdfup’s confideration, the reafon which moved me to fay, that
pon the firit iflue you muft find your verdi& for the profe-
tor : It was—the language of that iffue,
Onthe part of the profecution, it is contended, that the
ayor and citizens, at the time of making the letters patent
g 37t Charles 1L, were not, nor had, from time immemerial,
en a body corporate ; in that therefore they admit that they
e not, at that time, a body corporate at all, 1 allow, that
ywerenot, 1 feel, that they were not. I have arpued,
at they were not, 1 fhall again argue, that they were nor.
fhall make it my foundation, for the whole claim of the
fendant in this caufe (which foundation [ defy any man ta
move from me) that, at that time, and for a confiderable time
Jore, 1 were not an immemorial corporation, or corporate
0¥ 17 thiey were not a corporate body at all: yet that in
th va to the time of their diffolution by the judgment,
k.oct was a preferiptive corporation—no man—no lawyer—
hitarian—no antiquarian, can exercife a real doubt of,
N Gontlemen, T feel a prodigious difficulty, and you muft fecl
omiotable 1 am fure, for the fame realon, in'the courfe of
'jc.wl'u, that of the component parts of every argument,
Ich 15 1o be put o you upon the fubjelt, nine paits in ten,
tbe made up of Taw. It will be necellary for me there-
¢ o explin to you, what is meant bv a corporation by pre-
(15 What lawyers mean by prefoription (trange s it may
frem)
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feem) is this, fome thing, fome ufage, fome cuftom, which;
now very near {within twoor three years) {ix hundred yeun
oid. It is even fo, forif at any time, on this fide the If{dxy |
of the reign of Richard the Firft, it can be fhewn by [fatisfy.
tory evidence, that the thing, which is contended to be pr.
{criptive, was other than it now is, there is certainly an egf
¢§ the prefcription. On the other hand, if it can be thewy,
that for a grest number of years laft paft, feventy, {ixty, fify,
or even a )fs time, fuch a fort of thing, or fuch a cufleg
has obtained, and you cannot get at the commencement of #,
or it does not appear, when it began to be, then from its hir.
ing been fo long, it thall be taken to be prefcriptive, asolf,
as 1 flite to you, near iix hundred years, unlefs the contryy
can be proved. Now where is the evidence in this cauk,
to prove the time, when the city of Chefter hirft of all w
created a corporation ! [ fay it does not appear—My lamy
triend (the Serjeant) has referred to the charter, which % Qo
the time of Henry 11d. the immediate predeceflor of the Kiy
of prefcriptions, Richard [t.—And at that time, my inent
{ays, there was not a trace of a corporation; Why doske
cot call them citizens of the city of Chefler € If that be nata
trace of a corporation, 1 fhall defire thofe gentlemen, wh
{mile at the queition, to take fome opportunity of gz ¢
ferizus anfwer to 1t becaufe that kind of anfwer, though =
mediately in my face, while [ am addrefling a jury, is fuchaa
one as | certainly fhall not hold n any cftimation, If that leez
cd pentleman, or any body clfe, has cver n.et with fuch a
in England, asa city, which is a corporation, and whicnis
n.t been a corporation a great number of years b;l't'::::_n.bs-
ame 2 city, he will then have a right to {mile upon the (b,
bt 6l then, 1 beg of him to be fo good as 1o receive e
ohicrs ztion | made to the jury without any fuch peculiar mas
2s that, which arc not ufual upon this circuit, and I amx
fuaded not upon zny other. | _
I vcnture to fay thereiore, that there canbe no difhcultymee
fidering this 2s a corporation Dy prefeription, not at the L=
that the iffuc fays 1t i1s not; not at the time of gractsds
charier of Charies 11d. becaule long before that li[}"lt'! notw.2
ffanding its antiquity, notwithftanding the prefciiption WX
belonmd to it it had met with 1ts death-wound, and ¥s=
parted, it was gone, 1t no lonzer exifted as a‘c,orpurl_ff i
that 1s my reafon, w hich | ftate for his Lﬂrdﬂllpﬁiblﬁiir
t.on, 101 olvinz up ths lue—If 1t thould not be deliI-u‘
[ am fuic 1 fhall be perfectly ready to accede to thedir
v hich Lis Lordfhip fhall give you upon that head.

Gepuazs
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Gentlemen, my lcarn?d friend has worked him{elf up into
animagination, that he is upon cleaf and _ﬂmng grnund—tt_mt
there is not 2 doubt or a difficulty in this -cafe; he has in-
dulzed himfelf with a moft violent rant (for it is neither more
nor lfs) about this defpotifm and tyranny in King Charles the
Second’s time, and has at laft looked you in the face, grave,
-nfible men, as I am perfuaded you are, and defired you to kill
this laft drazon of King Charles’s breed—this laft of the in-
fimous charters, which were promulgated in the time of Charles
[[.—twelve St, (seorges he has made of you, at once, to kill
this fingle dragon.

My friend has no excufe for talking in fuch a ftyle to you:
] aw what miftake led him into it: He ftood with his back
to the learned judge, and his face to that audience: He
thousht he was addrefling them, and not you, when he ufed
fuch language as this,  You will remember the oaths you have
tiken: You will remember that vou are called to exercife a
ferious and an ymportant truft: You will remember this—
which 1s never forgotten in a court of juftice, and I truft never
will be, either by judge or jury—that thes . will be a leanine,
an invincible difpofition to fupport, if it can by any poffibi-
lity, by any aftutia=——] had almoft faid, by any twifting of the
Jaw~that which has obtained, in point of fa&, as an ufage for a
century back. Thefe are not words of my own invention :

have heard the greateft authorities perpetually make ufe of
that fort of Jirection to juries : I have heard them make ufe of
the very phrafe, that it becomes judges to be aftute, ana to put
fuch a conftruction upon that which has obtained in point of
xt  lam {ure you will feel, and the learned judge will think,
that you are bound to give your verdi&t in favour of the de-
fendant: Buc if the learned ferjeant is really fo much in ear-

elt, that he comes with a clear enfe and a picce of evidence,
which makes the feale, in which he puts that evidence, fluke
pon the board 3 why is it, that in the courfe of the caufe,
e 18 fo perpetually gring ianals of diftrefs?  What! is he
ar, that m point of law and cvidence, he fhall blow away

s charter of Charles 11 to atoms, and not a duft of it re-
man ! tor if a (mall matter of it remains, it is all that [ re-
qure—it 15 all 1 fhall aim at, and it is all that is wiflied to be

upported at Chefter—not the geneial provifions of it, which
pve been gone long ago.  Does he fuppofe that he fhall do
nat! and yet he cannot let go niggling at thofe arguments,
Gior and over again, about the Jeal and the enrelment to the
thiﬂf['ﬂt’ Chatles 11, Don’t you remember the time he
Wiled in endeavouring to prove (let that charter be cver fo

yrood
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2:,2¢ in point of law) that ftill there was fomething of cerems.
ny that belonged to it, which was not pafled through, eithe
that it was neceflary to have the feal of the county palatin of
Chcfler, or that 1t was neceflary to have it enrolled. Nay the
}.zrned Serjeant, in his fury to eftablifh himfelf upon w
-1cund of the cbje@ion, to the execution of the charter, i)
tou it 15 to have two fcals and two enrolments, otherwife it iy
to be werth nothing at all.

Now firft of all, there is no fuch condition upon the face¢f
the charier—It is part of the grant, that it fhall have to it (e
« reat fezl of England, znd the feal of the county palatine
‘I kew micht have had the feal of the county palatine, md
undcubtecly, if they pleafed—The King died and they had i
rct—>ut huve they brought any body to tell you that ther
cver wes 2 $incle determination—that ever there was an objeds
«.rn made becaufe it was under the great feal only—It woult
rrake rore vacancies, and fuch as would make many la
22255 water if it were true—1 he chief jufticethip of Chefly
i< a rzre prize in the wheel.—One of my learned friends ben
hoids a zrant of attorney-general, to the palatine of Chefl,
Al the crants are under the areat feal of England, but nobody
thouoht before of contending that that would not operate
a orant.

\Where is the law book, the cafe, which has been quote,
to prove it is neceflary to be enrolled? 1 have already fad,
+r:d I leave this for my Lord to tell you, if he thinks propr,
that even the enrolment, if neceffary, would be prefumed.~
I hove known sc charters of the utmoft importance, provd i
tr;2!s of this and the like kind, and in my life, I never bhad
t'¢ gueftion afked, cither by judge or counfel, learned Seri
znt, or other—why den’t you prove it is enrolled, otherwd
1+ 15 vo'd. I never knew even that they went to examing &
se.l, to fee whether it was enrolled or not, in order to make
cbicéticn.—Has the whole profefiion, from the bexinninzd
tin:c to the prefent moment, been afleep ?—Have they il ka
fuzh czrezious blockheads, that they never hit upon thi e
ception, but that it was referved for the learned Serjantd
vizke it with fuccefs, for the firlt time, in the Chefter cau!
I can hardiy bedieve it.—The King muft grant, fays the 22
ed S:rjeant, and he ufes the words (I beg his pardon, if i
for the purpoie—he does not chufe to underftand them —&
Kino muft grant by matter of record—the King muft rec
by rccord. I fay that the great feal of England to the A
grant, ic matter of record, for it is matter, which aCCOTe.H

to courfe, ouzht to be recorded by the King’s officers; it &

-y
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the flead of a record, it makes things operate as a record. If
there be any judgment in a court—any decree in a court of
LquIty, the areat feal makes them fo much matter of record,
that the great feal alone makes it evidence, and makes it matter
¢ record,  But my learned friend having worked himfelf up
to think there is fomething in this about the great fea] of Eng-
land, ard about the patent roll, in the Court of Chancery;
then he plays the {ame thing with refpet to the feal of the
county palatine, and he fays, oh, where 1S the feal of the
county palatine f—1 2{K your pardon for faying fo much about
i:—I fhould not have done fo, but that the learned Serjeant,
rot telying fo much when he boafted upon the main part of his
caufe, had thought proper to argue this part fo much as he did,
| think the beft courfe I can take is to follow that which [
hove now proceeded a little way in, and to difpofe of the other
cut-lying iflues, before I come to the main queftion between
us—My learned friend has introduced a queftion which it is
now for you to difpofe of, $¢ [Fhether the order of council, in the
tir¢ o James I1. 1to difmifs no lefs than 64 perfons in number)
wis fonificd wnder the feal of the privy couneil to each of then: re-
p:hedy ¢”—that 1s the iflue.—The queftion, theretfore, upon
that will be, Whether there is evidence, confidering the na-
ture, ctect, and operation it is to have (for that is always ma-
ez, with refpect to evidence) to fatisfy you of this,—that 1o
téc ome of tuat number of 64 this order was fignified under the privy
e tre privy council.—What  evidence have you of it P
Dect it zppear in any way, which you can ftand upon, deci-
o that the feal of the council was cver annexed to the or-
ter'—Why here is a gentleman in the council office brought
drom London, and they have difpatched an exprefs for ano-
her.—~They were well fet to work, indeed, to fetch the book
ML, in order that you might learn that it is the pradtice
ot the clerks now, and was at former times, that when the
rdor 15 iffucd, that is, when they had got their fees upon
t{for that is the great obje@ of all clerks in all courts)
hen there is a note ; but if they have not, that then the old
krx uted to write—-not tffued —the modern clerks fign vacat,
Jd it never happen that a clerk made a miftake ? Arc we upon
e fingle firenath of that being done frequently, when things
¢ ot offued, and its not being to be found now upon this
- d:::-—upmt that fingle little bit of ground, to build this crec.-
i°% 0 Are vou from that to find, not only that the order iflued,
Rttt was iffued under the feal of the privy council, and
SN notified by giving it to cach one refpeitively, to
-teeiaent perfons ! Upon my word, if, from the prac-
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tice of clerks, you are to draw fuch confequences as that, |
den’t know any charter which s to prevail—I don’t know ;ny |
ccrporation rights which are fafe—no private man’s property |
will ftand 2 moment.—Thank God that rights of confiders.
tion are not to be decided upon fuch matters as thefe, but itjs
important for you to confider for what purpofe it is that they
want vou to decide the point, upon little more evidence tha
this ; for they only prove, 1 think, that tn of them are ¢t
1id cf by name; and I take leaveto lay it down as clear law,
that we are entitled to your verdict upon this iffue, if you fhal
b= of opinicn that any one of thele 64 had not this order of the
privy council fiznificd to them but what is to be the effed of
vour finding that the order has been fienified to them ?—[tisty
have the cffiec, to have the operation, of diffolving the corpora.
ticn, as completely, as the judgment did before.

Gentlemen, 1 did fay at the beginning that this was toda
mifchicf, that fort of operation ought to be evinced, by the
{ironzeft and moft decifive proof. "L'hey ought to bring it home,
{0 25 not to leave room for a doubt, becaufe if there is you
cuzht not, at this diftance of time, to be fatisficd of the f2,
by cvidence of that fort, which is to have fuch confequences,
I truft you will have no difficulty in faying, that you are ng
{atisfied, that the order iffusd to each of the fixty four under the
{e:] of the privy council—if you are not fatisfied of that, under
this evidence—and I truft it docs not go the length, to fauty
zny body, fuch will be your verdict.

Tn that way you will ditpofe of them, which I call the out
}ying iflues, and which don’t goto the point between the pars,
1 think that the other iflues (thatis to fay) the 3d, 7h, g2,
11th, and the 12th are all bound up together, and they depect
upon confequences of law-—my learned friend (the Seren!]
{2:d they were united together—they depend, upon confequencs
of law ‘well underftood, upon a varicty of fadls, which hue
becn l2'd before you ; and I tell you before hand, what | ccte
fider us the true and main point between the parties.  Genue
men, obferve the different points which are contended betwes
the adverfe partics: Says the profecutor, the charter of Henry
V1L has chalked out, znd defined the conftitution exadily fca
that time up to the prefent except in fo far as the chartes of bt
sth of James 1I. may zlter it (I think he contends that Uit
does not alter it but rather reftored it)—and that this wasii
truth and is at the prefent moment the conflitution of Chefter=
I: iz fo i—then the confequence mult be, that the aldermen d
Chelier muft be chofen annually, but they have not becn &
moft uscoubicdiv except during the tme of Whitley, th‘_h'[t
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thatl obferve upon.~They have conftantly been chofen by the
felect body—in the vcry_tec:th:-(to follow the phrafs of te
learned Serjeant as he applies it fo often to our charter of Charles
I[.)—in the very teeth of the charter of Henry VII, if thef
have been always chofen in the teeth of that charter, we ourht
to juflify, to lesalize it, to put it upon fome fair, fome ftrong,
fome t{‘l:l.lblf, cround of law,

Says my learned friend, triumphantly, in what corner of the
world has’ this charter of Charles II. been hid ?—\W henever
they have been prefled upon that point, and the frecmen have
infiled upon a right, to elect the aldermen, they have put
it upon every ground whatever, except upon the charter of
Charles 1.

It does not become one, at this time of day to fay, they are
better advifed than before, bat [ have no diﬂicult}*, to ftate in
the face of any names, however refpectable, that thofe, wha
alvild to fet up a bye-law, rcflraining the popular right of
ection,—narrowing it and putting into the power of perfons
who made that bye-law, were perfedtly wrong—the byc-law
cestainly was bad,

Why then was it, fays the learned Serjeant, that in the year
1733 n the cafe of the King againft Johnfon, which in truth
v aczufe 2zainft the whole fele body, for excrcifeing that
izt of choofing aldermen, that this bye-law was pleaded as their
stification? \Why, fays the learned Serjeant very triumphantly,
.4 not they then fet up the charter of Charles [ ? Why rely
200 this bye-law 7 my anfwer is, afk thofe who made the
nder; [ am not anfwerable for it « {a it was : and it {cems fo
:512 was the feeling of that (a) judze (no contemptible name

‘me tell you) and of that jury who tried that caufz, fo firong
5 thar fenfe, their common fenfe (for 5 it is) of the
2 of ufto ) and cuftom, that they fupported it, even upoil
it 0ad bye-law, rather than nat {upport it at all,

:O-' (1ys the Tearned Serjeant, 1 will let you into the f::r2
it —=lonctiine pafled in the court of King's-B:nch, up-

- il’l: n]'JEL'J,l

| tur leave to file that information, fome words
tiom ti mouth of Lord Hurdwicke, which fcouted that

zr:f:rr out of court, and they were afraid to take further no-
L0l 1L,

G:ntlcmcn, my Lord Hardwicke’s 1S clarum et vencrabile
Mi—=he was, T confefs, 2 great lawyer—he had a temper
mad, a decency, and a combination of judicial qualitics,
b given, by God, to one man, [ refpe® his name, in
090 With cvery man, who ever heard it ;—but my Lord

i

edupel . ‘ .

wwwitke—Solomon  himfelf—could give a judzment upon
P . nuthinq'

Vetanzuralle John vernty, then clicl juflice of Chefter,
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nozhing but the falls whica were before him.=—The lemne
Ge- eant reads a paper of what pafled at the time ; it is from py
p nted 17077, LIS {rom ro authority ; but it is very pofib
that for > h:ng of t-- fort did pafls, but in the long report of
it, which he has read, 1s there a {yllable by which it appen
that at ¢ .+ ume the court had the lcaft knowledge that jud:.
r~en* in quo warranto had been given, previous to thatcham?;
1 1.y thcy bave not any of them a report, or a dictum, thy
the court hzd the lest notion, at that time, of the exiftence
of the judgment which diffoived and put an end to the corp.
ration. Why this makes a total end of the cafe, and we hiw
got 1id of the authority of Lord Hardwicke, and all the ref
of the judges, except that 1 2m ready now to confefs, tha
what they faid was true ; that is to fay, that thefc charter,
granted in the time of Charles 11d. are very fufpicious ; ad
jf they queftion it not being the charter of creation, not of nt.
ceflity being proved to be accepted, as certainly of neceflty
they are proved to be accepted herey as I fhall fhew prefenty
by irrefracable arguments, that where it is not of necelfity that
thoy fhould be accepted, Lord Hardwicke was right when ke
{2id, ¢ 1 fhall require ftrong evidence indeed to thew that thy
were - ‘T hat ftrong evidence, that neceffity, as you muf take
it, dees exift upon the prefent occafion, and that was not i
for» Lord Hardwicke for him to make this judgment upon.
Gentlemen, 1 repeat it again—we fhall hear what the ien.
ed julge, who prefides, fays upon that judgment in 352nd
Charios 11d, that the effect of 1t was 2n abfolute diftolution o
the corporation. T hat being fo, they were mixed with themad,
eh- 1%, of the englifh fubjelts ; they had no neculiar chardy
whotcior belonming to them, there was entirely an end of 12
c'tv. aa cnd of the corporation; there was no corporation,

'-- j A

« o ¢ zons of Chefter, till the gth February, 10654, wiaa

"2 great fzal of England was put to the charter of Chatles 4
T -om thot tima, 10 the 4th James 2d, was very near compic
foar vears; during that tiume, have [ not proved to vou s
cvercife of an infinity of corporate rights? Have 1 not Cusic?
thof. four—{it has been called three years; I will take st o=
tare I not during thofe three years, fhewn as ftrong a
{rmitv to that charter of Charles 11, as can be proved 3
c.rier, confifting of {uch a vanety of circumitances and die
i51s ¢ Have we not p:m*f:d that the mayor, that the alderes
even the whole twenty-four aldermen, adted under it; fort
centlemin, in ther diftrcfs, make that a feparate iffue ;
oy {=oved s if they felt themfclves {truck to the heart, wtf:i'-

22 1.8, the twenty-fourth name came out of the bocks: ¥4

e
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rember it at the time when they were pining their hopes
Ly the fuppofition, that we thould make out only twenty.
m‘m: of the :wcnty-four; at laft it came, and they were beat
o3t of that,

Then we have the mayor, the aldermen, the common-coun-
¢, proved to be all acling during thofe three years. We have
2] tae uiﬁf{:rs’ who ate named 10 that Chi]l‘tEl‘, :ppﬂ'ﬂi‘iﬂg n
ths courfe of thofe three years upon the bocks : We get down
eron 10 the fivord-bearer ; and, I have no doubt, if 1t had fo
happened that there had been thofe antient officersy which 1
have heard have been conferred upon fome corporations (namely)
the foo) and the cultard eater, we fhould have heard of them o,
bt it does feem to me, that we have proved, for thefe three years
tozcther, a complete exercifc of the corporate right‘s, which were

el by that charter, T fhould be forry to be tedious, but
this 15 10 ;n.lin, {o principal, a ground, fu incapable of receivins
Loy thine like a dentaly that T muft, aill T quit ity defire you {HiH
4o keen hold of it till the time vou pronounce your verdiét, and
#o 1!} me whether you don’t fec clearly that the powers under
h=t charter were exercifed completely far three years, frem the
ime of the crant,

Szvs the learned Serjeant, it was not accepted by the com-
analty, by the freemen—it was only accepted by the fol.l
yxir.  Freemen ! commonalty ! the feledt part of a body cor-

rste | where were they to be found ? they had no cxiftence
rom the time of the judgment ; they were fimple {fubjudits,
lnathed with no charaler at all, as they dwelt upon the indi-
Jual fpot where the city of Chefter was, they might be call’d
r.22ns, but they could be no felet body—couid be no cor-
sators 5 but did not the freemen and inhabitants, did not
viv mortal within that diftriéty fubmit to the powers which
eie conferred upon the prfons named in that charter & il
i2v 1t hold courts from time to time 2 Was not juftice ad-
50 el Could there, as you concetve, now bhe i doubt L
cad b any man livipg,  contemporary with that trant-
', that this charter had reftored, as I contend 1t did, or
kuor created in law and fuct, a vew corporation of the citv

Chefter? T fhall rely upon ity therefore, that the learned
Lze will think it right to tell you, that at that time it wva. ac-
pil. Now, (ays my learncd triend, it was nut accepted, in
e whole, 1 bey you will favour me here a little with vou,
ention, 1 conten )y and I take it to be the ciearct plam
e imazinable, that the acceptance of a charter i1s of ity
taale act, It there be a doubt whether that finzle adt,
“ens the wll of the puties, to whom it is tendered, has

hi::..‘:l
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teen exercifed, and whether it has been accepted or no 3 thy
like all other finzle aéts (efpecially if it be a quetion of whe
pafled in the will) may bea fubject of proof, and confift of ,
oreat variety of different circumftances, for a great number of
circumftances may apply to a fingle fatt ; but I fay this, apd]
repeat it (2ltho” mylearned friend chofe totreat it with contempt]
that this I tzke to be law. I put this cafe: Suppofe a charg
of creation, granted to-day to particular perfons, who receirs
it upon their knees at St. James’s, or with huzzas at hop.
and that then they meet together, and they perform any a&b;
which they fay we accept this charter I will be bold to fi,
that it is clear law, that after that complete alt, tho’ in 1908t
cf 20 other circumftances they fhould not follow that chante
they have accepted that charter. The true time to enquir
whether or no 1t was accepted, is at the time when it was ten,
dered ; and it s to no purpofe to tell you, that at the diftunce
of feveral years, a great many things were not done, and
tic fame time to confefs, as the learned Serjeant was foreed
do, that for three years every thing was done, and yet to cons
crd that this charter was not accepted. jf for three ytars oy
thing was dine, which I bave flated, that 1s decifive evidente that 8
wer aoee ted,
That is the iffue you are to try, and noother. It s anotiar
quettion, which could not be put upon this record, becauie
is nothing to the purpofe, to try whether we have {werved fi
it, or whether by a fubfequent charter, it has been altered,
I take leave to fzy, that is not the queftion, The queltioni,
and [ ftazz it il more fimply to you, whether in Februxy
168+, that charcer was accepted by the perfons, to whom it ws
offcred, who were an indefinite number of perfons, by ue
sencrel defeription of inhabitants ¢
] {:v, once for all, that from all the circumftances of prock
which my Lord mnft enumerate to you in (umming up, 13
¢lecr, that 1t was at that time accepted, and that you are, |
coiceive, cleatly upon this evidence to find, that it was,
As to the removal, you will remember what is faid upon th
ffue, fuppofinz you could poffibly be led upon fuch incomp2
(vidence, when the moft complete is neceflary, to fuppoit, &2
this order under the feal was ferved upon every individud'y e
thercfore thefe fixty four were removed, what m:uu!d be (B
coniiguerce of it? I fubmit to my Lord’s conhderatiod
voint of law, that even that would not diflolve the corpoiss
I am not row competent to quote a varicty of Caies, 43
-t tubject, nor well 1t be expedted, in the ficuation, K MhG
u are huse 1 knowe in the cale of the Helflone crarter, ot
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underwent as much confideration, oppofition, and ranfack, as
iy fubject of the kind ever did, that nott}flthﬁandmg the lofs
of almolt all the members of that corporation, all the fuperior
ones, and a very few of the frecmen left, it was thought, thae
the corporation was not diffolved, and l believe that the legal
oinion, upon this kind of fubjelts, is, that they are not
Molved, They cannot exercife their duty, but they are capable
i being renovated by the grant of a new head, and new o’
feers, by a fublequent charter. I will not lay this down as law,
hich I can take upon me to warrant, but this is the impreflion
on my mind, and my Lord will tell you what he conceives to
e tic law, upon that fubje®. What would be the effet then
f the charter of James 1. fuppofing that all thefe fixty four
4 been removed, but the giving them their head and thoulders
if I may fo fay) again, and tacking them agair to the reft of
+ body, and enabling them to proceed ? I think that is not
bad way of putting it, but there is a way more azreeable to
ommon fenfe, a plainer, a more obvious, Jegal way of put-
n; k—Gentlemen, I rely upon this fa&t (viz.) that the charter
Carlei 1, was once accepted; if 1 have not eftablifhed that,
pae eitablithed nothing,
Muw let me fay 2 word to refcue this charter of Charles II.
om the general imputations, which the learned Serjeant throws
pon i—was this really and truly to alter the conftitution ?
ot 3 to the matter in queftion, not as to the choice of aldera
% iy that the beft King, who ever fat upon the throue,
1.ty 25 to the right of choofing aldermen, have granted
mare fair, decent, or becoming charter, for he direted this
b, 3 it had been for a century before, then s it any wonder,
nitis found, that a corporation is expired, that it fhould
thought proper, to make a new one, and to give it the fame
nfiitution, as to the choice of aldermen (which is all you
i¢to do with it upon the prefent occafion) which it had
fere 7 therefore it feems to me, that no body, but thofe, who
rﬁ d};_fpufed to find fault with all charters, could find faule
i tnis.
thtlcmcn, [ fhould have little to fay for the charter, if the

nflant ufage of ele@ion had been by the frcemen, and had been
swzrds narrowed to the aldermen and common-council only,
wou.d have been one of thofe monfters, which my learned
end made you g prefent of, and dcfired you would encounter,
oy and et open : but it ts not of that fort; for it gIves

leme confhirution, with regard to the queflion before you,
“ludlly exitted before, It will be afked, what is to be the

ol the charter of the 4th James 2d ¢ I have no difficulty
{0
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vo anfwer that queftion: The effect of it was to be jult why
the corporation, exifting by the charter of Charles 2d. pleafed,
11 taking what that offered, I fay, the granting of that chamy
was giving the corporation of Chefter an option,—it was ofer.
inz them 2n 2mendment, an improvement, which thy wa
insited 1- tate as much of, and 2 rejecd as muchy as they plaf,
[ am i1}l maintaining, you {ee, that, at this time, they we
a corporation by the creative charter of Charles I1; that ¢
confrquently was 2 {ubfequent charter, which they might tie
e ore or lefs of, as they thought proper.

My learned friend, the Serjeant, affecls to doubt upon ths
l:er on that fubjoct. 1 did ftate an authority-—l am {ure 1
z2uthority has boen carricd into execution in two cales 2t i
privs, which 1 cemember ; (namely} that you may aceept or road
ot f any ﬁdj&q.rm:t charter.  “[he Serjeant afiedls o doubs the
]2, but has not quoted any authority in fupport of his doux,
{ reit favisfied 1 fhall hear the learned judge tell you, that stk
}awr. The queftion will then be, to apply it to the faét. lum
not flanding up, to attempt o perfuade you, that afier te
:_:_r.:nting the charter of 4th ]ames ad. there were not ey
oreat, and, [ am ready to confefs, various alterations, if st
pieafe s There certarnly were, ‘They turned back from ahi
they had done under the charter of Charles 2d. 1 a groatm.
ri-ty of inftances; but thev could do no otherwife, becack
they muft take the charter of Charles 2d. as it was given tx.
It was the charter of their creation, and the only one they b,
“I'kis charter of James 2d. fays, We will reftore you, if yo
pleziz, to your anuent utages and cuftoms, as it was 1%
t:me of the judgment, when you werc diffolved. WWhat w8
that 2 Why, fays the learned Serjeant, the conflitution 212
by the charter of Harry 7th. to which they turned back 12
ereat many inftances. They did fo; and, in thofe inftasts,
they aie bound by 1t: In that, which is the only queftion A
vour cetermination, viz. the msde of elediton of aldermes B
(fclect Ledp,—they did not; but in the teeth of it, they confles
cserciiid the fame mode, which had exifled (lepally I e
{2v} from the firtt moment of puttng the great feal to B
tte charter of Charles ad. ‘I'hen 1t feecms to mt, wilh i
fubmitfion to my Lord, to come to this queftion in pem @
Jaw : VW hat was the option ! WWhat was the advantage! \'f '
wrs offered and ptrm§ttcd them to do, by the npcratinn of &
charter of ath James 247 Whats the language of it Wi
we reftore you, to what you weie before, to your antient €&
tom, law, and conftitution, which belonged to you; we i
to you the very fume mavor, aldermen, cummﬂn-cuunfﬂvr' ’

feme of the oilicers, whom you had before,
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This puts me in mind of annthcr_ argdment : what ! are
we ferioufly now to contend that this fame charter of James
II. was accepted, and the charter of Charles II. was not |—
When the charter of James (a) takes notice of the charter of
Cha. I and when the very perfons are reftored by this charter,
an it be faid that inftrument never operated as a charter, which
is tzken noticc of, as to its exiftence, in fuch a way, that by
virtue of the operation of it, that order of ‘the privy
council was made, which I fay is not proved to have
been ferved upon all the perfons named in it, (3) Is all this
anon-entity I Is it to be faid, that it never was adted upon
at all? This circumitance, therefore, proves, that both in
the metropolis, in the King's court; and in the city of Chef-
er, all people confidered this charter of Charles I1. as having
had an operation 3 and yet you are afked to fay, that it is abfo-
lutely nothing at all but fo much wax and parchment., It
ems to me, therefore, that this obfervation is an anfwer to
1 the inftances which the gentlemen have confumed fo much
fimein giving, of eleCtions agrecably to the charter of Henry 7th.

here was a power to do ity in eftet, granted by this charter
of James 1. “They chofe a great deal, and part they did not
hoote. They kept the only good part of the charter of Charles
J1. but that they did keep, and had a right to keep.

There 1s a vaft difference between fuch a charter as this of
James [1, in point of law, where there has been an intervene
3 charter, between the time of the diflolution, and the grant
| acharter, where there has been no fuch intervention. I
cknowledze that che eftect of the reverfal of that judgment is
o reftore and put them in the ftation they were before, if in the
ean time, and before the charter of reftoration, the crown
ad not exercifed a power, which undoubted) y it had, of creat-
13 them 2-new. Charles 1. might have granted this fame
ter of releafe, pardon, and reftoration, but he did not s
had 2 power to grant the charter which he did grant; it
4 accepted and procceded upon.—\What ! was the operation
this charter of James IL. to nullify the charter of Charles
. *~No fuch thing.—Jf the 0bjedt of that charter had been 15
ihfy the charter of Charles 11, it would have faid fo.

The learned Serjeant has been pleafed to argue, in point of
W, What [ don’t agree with him in,—that it is impoflible to
tnl of a charter, once accepted, but by furrender, and that
tender, fays he, muft be enrolled.—1 agree that in point of

law

(¢. The learned counfel had miftaken, the faQt in this affertion, as it does
TU e deatt noce ot i,

fr-* ‘l’sl “feer was 1o make way for a charter of 15th Sept, which was not
P st ter the char.er of reiteration, swhireh wus Cated 26th Qet,
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law a furrender, if there be nothing elfe, muft be enrolled, iy
order to operate, becaufe it is in truth a grant to the K_mz
2nd that muft be by record. : e
But there is another way, in which, In point of law, it may
be nullified ;—that is, if a charter be received and acted upoy
which is inconfiftent with a former one, it 1s virtually a fu
vrmder of fo much of the firft charter,—and it is upon thi
orinciple that 1t 1s {upported, that you may accept of, or reje,
what you pleafe in any fubfequent charter.—It feems that the
o8 of the charter of 4th James Ild. was to give them a
option to tzke as much of 1t as they chofe. "They did chook
a cood deal, but they felt the force of cuftom and ufage inf.
vour or the right of election, which we infift upon, and there.
fore they ftill ftood upon that. ~
If they referved that mode of election in point of fa, they
could referve it, in point of law, by no other means but th
charter of Charles 11, for there was no ather legal griund ga
cii-b it eould fland.—]1 defy any lawyer to put it upon any ol
Jegal ground ;—and as they did preferve it in point of fad, &
muit therefore be preferved by my Lord and you, if 1t can by,
in point of law.—I truft 1 have given a legal ground upa
which it may be fupported.
My learned friend threw away a great deal of time in proving
from written evidence, the thing, which in my mind cua
Lim not a bit farther than what he had got from the evidence
of Mr. Hall. I fhall fay little upon that written evidence: I
was kept till the laft ; why, I don’t know, for it does not e
+0 me the moft important ; a great deal of it is what paffed
the time of Whitley—he got the huzzas of all the populact 8
Chefler ; he kept the huzzas a long time, four or five yem,
and did what he pleafed ; he got a majority of them to tum e
conftitution topfy turvy, and the contrived to do it durinzdl
the time Whitley was mayor. (I fhould have been glad tohez,
by what law he did that.) Nay, he contrives to leave 2 leg2y
to his fucceffor, Bennett; for Bennett not being difpoled ¥
do as he had done, he fays, « I will tell the crown of o
Did you ever hear it ftated of 2 man in a liberty caufe, t
he wrote to the crown to have the matter fet right by the frut
of 1he crour, inftead of the lows #—to appeal to that tyras]
“nd defpotifm which are now complained of PeeHe writes 108
Lords Juftices, who were a regency In the abfence of b
Willizm. Bennett, trembling, his knees knocking ¢
¢oes what Whitley pleafes :—Jo Whitley, and his fucced,
Bennett, for the courfe of five years, do, what docs 0ot e

to have been done before for two hundred years, not ﬁnﬂm
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e, from the year 1696, to the prefent moment ; yet that is
tghlfiniﬁory of tl?e caufe. 1 have always underftood, that inter-
ruptions of this kind, not followed up, are nothing, Neither
Mr, Whitley himfelf, or any of his followers, ever dared to
bring this queftion into a court of juftice, tiH the year 1733 ;
and then they were beat—=1] fay agatn, they were beat—upon a
wrong ground, I am ready to admit ; but they were beat, Why
did they not point out, that that ground was wrong ? Why
§ did they not fay, ¢ this 1s a bad bye-law ? ”* Why did they not
move in arreft of judgment i they could have done it; they
had nothing to do, but to .move the court, or bring 2 writ of
error to the Houle of Lords, and to have faid, ¢ this bye-law,
the exiftence of which the jury have found, in point of fack,
is, in point of law, good for nothing ; and therefore does not
itand in our way,”  Will any lawyer difpute that ?

| will tell you why they did not do it, they did not goon to
petrid of that bad bye law, becaufe they knew they would bave
put usin the proper way of defending the right upon the charter
of Chatles [1d. With all that fpirit and encouragement, which
they received from the revered expreflions of Lord Hardwicke ;
they would have been bold enough to have attacked the charter
of Charles 1ld. but no doubr, they took good and learned
advicc upon the fubje® ; and that advice was this ¢ It does
not fignify, notwithftanding Lord Hardwicke did fay this, for
e did not know of this confounded judgment, in quo warran-
to—that alters the cafe;” they lay by from that time, and they
uffered the ufage, which we contend for, conftantly to pro-
ted, and to be applied as to the election of aldermen, which
is the only queltion you have to do with now ;— as to the
thion of mayor, fheriffs, leave-lookers, and all that farrago
of officers, they have undoubtedly a right to el thofe under
the charter of Henry VII.

The eleventh iffue s, ¢ whether the mayor and citizens ac-
cepted the cliurter of 4 James [1d.”—that is, as I {ubmit to

Iy Lo:d, whither they accepted it intirely and in the whole 2
¥hat clurier profefles to reftore them to all the cuftoms and
lages which had obtained before, which is conftrued by the
lcaied Sericant, to mean the conftitution granted by the
charter of Henry VII, they did not tuke it in that fenfe, they
i:d not aceept 1t in the whole, they only accepted it in part,
nd the conlequence, in point of law, is, that you muft hnd
hatrlﬂuc likewife for the defendant,
| Wath refpect to the twelfth iflue I have only a word to fay—
itis, wheiher the charter of Henry VII, and the charter of

Jusen Elizabeth, confirmatory of it, are, notwithltanding the
Q 2 granting
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eranting of the charter of Charles IId. in full fogce, I iy
they are not; and I rely upon the judgment, which was prei.
ous to the charter of Charles IId. 1 fay they were both .
tin&, and at an end one year, befare the charter of Charles {jy.
Gentlemen, 1 have now gone through the whole of
iTues ; and I am very fenfible that there are many {maller pam
of the evidence, which I have left unobferved upon; but]
have ever found it not only more convenient to myfelf, b
more advantageous to my client—in reply—efpecially whe
the caufe is of fuch a nature, that the learned judge muf, of
neceffity, ftate all the evidence; to forbear tiring you wih
Jittle petty obfervations upon every iota of the evi!cnce. |
am perfuaded Ido my client more juftice, and give you mm
affiftance (if I may take upon me to ufe the expreffion) whey
I flate the out-lines and the ground upon which I poTh
great ground upon which I ftand, is this—the ufage is with
us, that the eleGion of aldermen has been by the mayor, ader,
men, and common-council—I fay that was during three yean,
by virtue of the charter of Charles I1d.—1I fay it has continged
t:1] this time, upon no other ground.—1 fay upon that ground,
in point of law, I may ftand now—aAnd 1 fay, it muft &
your inclination to do juftice, and adminifter the law upoq
the fubje&t. If you make that ?'nur verdic, upon this occafion,
the effect of it will be—What { Why that we fhall be quis,
at Chefter, for the next 50 years—About that time, or tvox
three years more, there may be found fome young gentlema,
grown up, who will {till be young enough to fall in Jove wi
this old-fathioned lady, at Chefter.—~Somebody may again g
aftride of this hobby-horfe, and fpend money upon it. [ int
you will do your duty, that your verdict will fet the difputed
reft; and that you will leave Chefter as you found it—Yos
may do it by law-~and then, Iam confident you will dolt
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lemen of the “fury,
Gg;.tlE hoﬁ's agZ (z) I thought I q:t)uld have been able to
convey to you, in tolerable clear ideas, the nature of the
queftion wf;ich you are to try, and of the leading features of
it.—~[am not fure that I fhall have fpirits and ftrength to do
il oW ; hUWﬂ?Er, I Wl“ dQ thﬂ beﬁ I can.

[n this kind of proceeding the defendant is called upon to
flate, by what autherity h_e claims to b‘e an alderman of the
ity of Chelter, and to bring forward his title for public dif-
eulion.~—30 called upon, he ftates in general by his plea, that
the city of Chefter is an antient corporation; that there was a
chaster granted to that city by King Charles the fecond, in the
a7th year of his reign, by which he vc_ﬁed the_nght of eleét-
ing the aldermen of Chefter (there bemg_z.@ in numbet) in
the mayor, aldermen, and common council, and that he was
properly qualified, under that charter, to be chofen by thoft
erfons ;—that accordingly he was duly cle€ted :—Upon that
ground be ftands, and offers that as an anfwer to this informa.
on,
It 1s the privilege of thofe, who ftand in the place of the
own, inftituting {uits of this nature, not to content them-
lves with denying any one point, which is alledged by the de-
endant in his plea, but they have a right to traverfe, as it is

ed, every allegation in that plea—and have alfo a right to
ate, by way of reply, different grounds, which may avoid the
fivct of that plea ~~T here has been a very full ufe made of
is nzht wpon the prefent occafion, for out of thefe few and
puple allegations (namely) that the city of Chefler is an an-
iat corporation—that it was fo at the time King Charles the
d granted his charter to them—and that charter havinz been
ranted velting the right of eletion in the mayor, aldermen,
d common council—that the defendant was a qualited man
 be choterr, and having in fa@ been chofen upon 2 vacancy
tere sre no lefs than twelve different points, upon which
% partes have joined iffue before you, and upon which you
tto dade.  They are, as you ‘may eafily fuppofe, in fome
gree connelted with each other.-—Many of them are not to-
liy dilhin€t and independent queftions ; but, however, they
¢ umcrous enough to diltraét and divide one’s attention,
nd they neeellarily introduce a monftrous confefion in the cvi-
xce, whichis laid before you, not with perfect arranscment,
rd which applies, in {ome parts of it, to one of thefe points,
410 other parts of it, to others, In thofe points it is necef-

farily

(- Tlecourt had, at this time, fat upwards of feventeen hours,
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farily a very confufed mafs, Thus much is cerlain, that
defendant flands upon an ufage, which has fubfifted in thiscy,
poration of Chefter a great number of years; and [ proy;
myfelf to be fo much a friend to pofleflary rights, and (o ¢,
firous, in all cafes, of fupporting them, that 1 fhould hyp
been very glad to have found that the defendant could by
refted his cafe upon a clear and fatisfaCtory ground, having fugy
a length of pofleffion to induce a prefumption in his favoypa,
in favour too of the whole place ; becaufe, undoubtedly, thy
queftion muft fet a great number of other queftions aflogt;m
indeed I don’t fee how it can be avoided——that the fate of th
whole corporation is at ftake, if this election fhall be foux,
unfortunately, to be a bad one,—that they have not a mape,
an alderman, a common council-man, a fingle officer, whi
eleGtion will be good. What is to become of the corporatiog
in that cafe?

However, it does fo happen, that after the defendant, g
thofe who have advifed him, have examined, as carefully 4
they could, into the grounds upon which they might reft thy
eledtion, they have, at length, been obliged to make choice d
a very unfortunate one ; for it is impoffible not to fee, that this
charter of Charles 2d. granted in fo inaufpicious a time, ad
under fuch very unfavorable circumftances, is a fort of groun
that it is the laft which any one would have reforted to, buta
a cafe of zbfolute neceflity. I take it for granted, that aftr
tkey had fully examined all the circumfitances of the ca,
looked into all their charters, all their bye-laws, and ha fa
exally what could be done, and where the cafe prefled ; tha
they have found themfelves abfolutely reduced to the necefiy
of refling it upon this charter. A very unfavorable lhiﬁ
undoubtedly, from what vou have heard, you muft concl
it is ; for you have heard, that this corporation, having ciex
and undoubted rights under a great number of charters, pre
bably under a title older than charter, a title by prel'criptiqn ‘o
being, as far as I can judge, in quiet and peaccable pofleta
of their privileges, towards the latter end of the reign of o,
2d. they were one of thofe againlt whom that unfortunst
meafure was put in praQice, of filing an information, 1 0¢
nature of a quo warranto, with a view to procure, by foue
means or other, either the abfolute deftruétion of the corpo®
tion, or to enforce a furrender of it,—and, in fhort, tog
the power of this corporation, among others, into the
of the crown. It appears, that the meafure fucceeded in 1k
cafe of this corporation, who did not appear to detend theer
fzives ; the confequence was, that there was a judgmtm (“:
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v lled) by default agaiq{l them, _for not appearing: their
}anghmz wgre then feized into the king's hands ; that Eertainl Y
did not produce a diflolution of 1t ] but in the term following,
there was {what is called) a final .ludgment entered up againft
them, by which they were oufted (in the language of the law)
of that franchife, which they were accufed of having ufurped
(that is) the franchife of being the corporation of Chefler ; fo
that they were, as far as they could be by a legal judgment,
ceprived of their franchife. It appears .that th::y remained in
this fituation for a confiderable time ; this Ainal judoment hav-
ing been filed in Trinity term, the 36th of Charles 2d; on
4th of February following, this new ch_artcr was granted. [t
has been faid, it was in fome refpells fair ; itmi%ht; but un-
queftionably when you recollect one claufe (namely) that claufe
which gave the crown an option, at its will and pleafure, to
amovc'every onc of the oficers of the corporation, by a mere
fionification of that pleafure by an order under the feal of the
pﬁ  council,—it 15 impoflible to fay, that that was not abfo-
]ut:':?y reducing this corporation to be the mere creature of the
crown, It appears, however, that inconvenient and dangerous
ina public view, as the fituation of the new corporators was,

0 be under fuch new charter, that it certainly was received
by certain perfons inhabiting within Chefler ; that the privi-
rges, which it purported to give, were aflumed by them, and
bcled upon by them, for a confiderable time ; and that for threc
or four years, in the earlieft of King James the fecond’s time
King Cha. the fecond having dropped almoft tmmediately after
he charter was granted) that there was a corporation in Chefler
nder this charter, acting and taking full poffeffion of all the
ranchifes of the old corporation, all its privileges, and all its
enchits, all its cltates ; and, in fhort, that it was in the fuil
and intire pofleflion of the franchife of being the corporation
of Cheler,

This continued till 12 Auguft, 1688, when probably even the
power, which the crewn had over this corporation, was not
housht fufficient to anfwer all the purpofes, which it was the
bject of the crown in thofe days to carry, but there was, on a
uden, an order of the privy council for amoving, [
xlieve, all the members of this corporation, it certainly was a
ery great proportion of them if not all ; there is fome doubt
bether one of them was not omitted, but there could not, I
elieve, have been more than one. There s a doubt in point of
adl, zhout the formal notification of that order of King James
4 to thofe perfons who then were acting as the corporat: rs
A this city, but it is very certain, that in the courfe of the

meonth
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month of Otober 1688, (when things drew to a crifis with thy
unhappy prince, and when he found it neceflary to alter p
meafures, and to endeavour to recover that ground which |
had fo much rcafon to Jament the lofs of afterwards) after by,
ing firft fignified by a proclamation, I_'lis intention to reftore cor.
rorations in general, pafled an order in council, for reftorig
the old corporation of Chefter, and accordingly upon the 26ihy
that month, iffued a charter under the great {eal, to the old ¢or
poration of Chefter, which not only purported to pardon an
to releafe to them all benefit and advantage of that judgment
in quo warranto, which had been obtained agamnit them, by
2'{o, to reffore the old officers to their refpective fituations in the
corporation ; to reftore to them all their pofleflions and in fhoy
ty put them cxatly upon the fame footing as they were upn
before the judsment of ounfter had been obtained againft the,

It 2ppeurs in point of fact, that immediately after this chaty
was iflued, the old corporation were in poffeflion of their forme
franchifes. Street (the old mayor) who was particularly reftor.
ed by this charter, appears to have been the alling mayor; i
many of thofe perfons who were in the ofiices of aldermen il
common-council-men at the time the judgment of oufler wa
nronourced, alfo appear, by the muniments of the corperaticy
w0 be acain In poffefhon, and to be the acting officers, in tk
different charadters of aldermen and common-council-men.

It is under this general hiftory of the tranfaction that tte
décfendznt is obliged to infift, that he has a nght, uncerue
chaster of Charles I1. and that he is duly elected an aldermand
this cerporaticn, under powers derived from that charer, s
cznvafling this title they have, as 1 flated to you, comew
twelve dilfurent iffucs, in point of fact.  Undoubtedly, a gra
many of them are involved in legal confideration ; but il e
thape, in which they appear before you is fuch, that you mad
rronounce a verdi€t upon them, as a matter propetly witha
\Gur province.

T he firft point which is infifted upon by this {uit, is,=* 1
W g5 o poration of Chefler was not, and particularly was nit o t
‘ fime of granting the charter of Charles 2d, a bady corperate; ol
S¢ hzd rst been [o from time smmensrial.”’ |

I fhall poftponie the particular confideration of that furft poisty
till [ have ftatcd to you fome things which occur to me up®
tcme of the fubfequent points, and then "you will beter it
cerfland what I think you ought to do with tha firft iffuc,

The next iffue, which is joined betwecn thefe partics, 1597
on the mere lezal (ffed, and operation of this charter of ¢
37th Charles 1, fur the profccutor has taken upon himfel 1

L)
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fi7, that in the truth, notwithftanding there was the ceremony
of a charter, yet that nothing pfﬁd dy st==that it had no opera-

tion, in point of law. I don’t find, that this objection refls
vpon any other ground, than Ehc circumftance of this chart::r

rot having been duly enrolled in anr court of record, and al{o,

rot having the feal of the county palatine of Chefler,

[hold both thofe points to be infufficient to warrant you to
conclude, that nothing paffed by thig charter. The charter
sppaaring under the great feal, there is reafon from that au-
lentication of it, for you and me to conclude, that every
thing which is neceflary, by way of ceremony, to give effect
to that charter, has been fufficiently complied with ; and that
jtis 2 proper inftrument, conveying every thing, which the
own, under the circumftances of the cafe, had a right to
eavey—And therefore I have no difficulty about that fecond
Tue, in faying that the verdi@, as to that, ought to be with the
ifendant, who infifts upon the benefit of this charter,

The third iflue, and a very material one in this cafe, is
that the charter of Charles Ild, was not accepted, as to the election
e effce of aldecrmen.”’
Had the calc ftood upon that iffue fimply—I mean as to the
int of acceptance 3 you would, in all probability, have been
pics fom a great deal of entanglement, and a very long en-
wiy 3 but there has been introduced, and coupled with this
ie, another, which takes in a much wider field. T his you
¢ 15 confined to the fimple point of accepting the charter, as
o ne fingle part of it—Whether fuch a charter could legrally
secegted i part or no, I don’t think at prefent it is neceflary
b ttauble vou with the confideration of, becaufe if it cannot,
e conlequence will be, that this plea, and the iflues, will be
9, aud there will be an end of it, in that refpet; and you
ll te orly to determine, in point of fact, whether it was ac-
rteCor no, as to this point.
But you will be to decide another iflue, not only whether
hs been accepted as to this fadly butin a great number of
ber particulars, which have been introduced 1nto thefe plead-
¢% ad upon which an allegation has bien ftated, which is,
vat as ty glf tiofe particulars, the charter never was accepted,”’
¢y have on the part of the defendant, taken up the challenge,
have undertaken 1o maintain, that it not only was ac-
pied in this one point, (namely) ¢ the elettion of aldermen,”
Uailo has been accepted with refpect to all thofe other mat-
vof dection, (namely) the cleion of mayor,.of fheriffs, of
EnIees, of ]L;n't:]m}kcrﬁ, of coroners, of treafuters, and a

phy,

2 o other particulars, which are ftated in the pleadings,
R Thele
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Thefe are the thitd 2rd ninth iflucs, which will requin ;
rarticular and feparate difcufiion,

‘Tke fourth iffuc joined between thefe parties is,  [Pgy,
tle perfons nemed in the ckarter of Charles 11. 1o whem the ofic .
cidermen was granted by that cbarter, did beceme aldtmen, in .
fequence of 1t or 7 e

\We mov difmifs that intircdly, becaufe it has been fully
proved, in the courfe of the cvidence, that every one of thot
perfons did act under that charter, and were in the poffeffion of
ke ofice of aldermen during thofe toree years, in which thi
charter had its effcét in Cheller, before the month of Auguf,
1658, which I take to be a fuffieient proof of that iffue., )

Therefore as to the jecord iflue, and 4s to the fourrb ifius
we may lay them out of the cafe, as being clearly for the d.
fcrdant. |

The fifth iffue is, ¢ that the maysry aldermen, and crma.
el baze wet excocifed the franchife of eledling aldermen gicri.
FASOR 17 e intertien f.'f f!’.‘t_‘ﬁ’ letters pﬂf:‘ﬂf.”

That they have, in point of falt, excrcifed this franchii, |
for a confiderable number of years, there can be no doubt,—
but whether they have exercifed it under this charter, ard uia
reference 1o this charter, fo as that the exercife of it fhall::
1o ful excrcife or no, {which is the fubftance of thefor
contzined in this iffue) will depend, you fee, upon the cuslhic
whether the charter was accepted, fo 25 to give it ancfed
binding at this time ; -r:d therefore this fifta iffuc is necelany

- wolved with the third and ninth, and to be taken tozcin
with thom,

The {inth, feventh, and cighth ifiucs, ail go tothoree
reint of the gualfeation ¢f this centleman to be 2n algamir,
tor the £2¢t of his havine been dudy cleied, 2nd to his having b
July cdnitted, into the office of alderman.—I1 will difmif i
tnefe iffucs, becaufe they zppear to me to be fatis 2(enty
(roved, on the part cf the defendant, only thus far, if 2
{~uld be found, that the charter was not duly accepted, i3
th .t therefore the corporation had ro riglt to make that ¢lecte
the confequence will be, that thefe iffues, tho’ they fhoua s
remirally found for the defendant, will be of no uletohim,z:
c.ufe thev zre confequential vpon the right to cledt, bz
ihe fele@ body of the corporation, in whom, it 1S now ﬁf:
it 1chdes s fo thefe are in fome fort, you fec canfuguest=
uren the decifion of the main qucftion. |

T he tenth iffue, procecds upon that part of the hlﬂﬂr}‘fﬂf L
c:fe, which [ before flated to you ; thatis, that Ning Chus
24, haviro by his charter referied to himielt and tueedlos, 3

)
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gower atany time ¢ ar bis pleafure, ‘ff aneraer in council, to g
rrot all the members of the corporation in point of fadk, upon
11 Auguft, 1688, an order to that effect did ifue, which it is
ed, was regularly fignified to the mc!'nbcrs of this corpora-
$.0n, who were then in‘pufﬁ:ﬂiﬂn. The iffue not before you on
s point is 5 WP bether in fruth, that crder was_fignified or nst, o
gr perfins named 1 3t ¢ It 18 ftrongly prefled on you, that thac
:der 15 not {ufficiently proved-to have been fignified to them ; it
by 2l becn obferved, that there is great difficuley in fuppoﬁng
hat all thofe perfons fhould have had regular notice of this or-
21, without which, it would not have the immediate effe@®
0.1 and #: difroy all the power which was vefted in them, [
i, there is this evidence, of the order having been fignihed,
nich 1t wiill be extremely difficult to get over, that i+, that
av konalter this order, the charter of James 2d, mtirely ftrip-
2 =.- thete people of their power, conferring it upon, and ref-
yinz every thing to, the old officers, iffucd, and in point of faét,
3pezars from the evidence now before you, that the o/d officers
usrmaately afterwards in pofleflion, and were acting in
yuir witerent flationss Now it is dificult to imagine, thatthac
2id have happened without the new officers (the perfons
sywere in pofleflion till that order iflued ) having had it regu
toand fuflicienly notified to them, that they were to oive
:, wikn it appears in point of fa@, that they did Fve way
il old corporators 5 fo it does feem to me, as if there was
wxsee proper to be fubmitted to your confideration, to prove
e (nanely) that there twas a Jufficient notification of this
erif e 12th of Augufl, 1688, to thefe new corparators, [
ntthng it will be extremely material, which way you find
+iitae, or that 1t goes a great way towards deciding, or
+.uiluencing (materially) the real queition upon the valrdity
tait charter, if it fhall be found to have been rcaulaly ac-
ped, in the proper fenfe of thofe words. It is not tnis fact,
B2 order w.s notified (tf you fhould find it in fivar of the
atift ) wh o will in my apprehenfion deftroy the ctiv t of that
ety s you dhall fee reafon toaffirm this charter of Churles
1107 tu-t1s the grand queftion to try) it may then, for the
of preventing future difficulties, be worth your whtle
wrier whether you will ot take advantaze of the want of
rt*P‘.'{]{]f of the ﬂ:;:liﬁcatiu:l of that order, to prevent the
ity of that order operating to deftroy this corporation,
1:::1;;}1:;!( the charter, in other reipects, is good and can
nantained,

it cleventh iﬂ:gc 1s upon the notification of the charter of
s 1L wheoy taed upon the 26th of Odtober 1038 ; with
R 2 reipect
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refpeét to that, I think it 1s im poflible to hefitate upon the quds

tion, ¢ whether that was Hﬂfﬁd, and swhether 1t was accepted
nothing can be {o clear upon the hiftory of this place, but ¢z
that was accepted and was meant to be accepted, in a5 f,
fenfe as it could operate, for it appears by the hiftory of ir, iy
the perfons, who got into pofleflion of the corporation, yrig
that charter, wich the turn of the times, entered intirely int
the views of the government, which took place upon the reygl;.
tion, and there can be no great reafon to {uppofe, but that they
very gladly embraced a charter, which reftored to them, (i
which they underftood they had been wrongfully deprived ¢
and which to be fure they would be glad to take, in the arod
and moft beneficial fenfe, that it was poffible to operate in they
favor: upon the whole, therefore, 1 think there can be no preat
reafon to doubt, but that that charter was accepted in tle full}
extent of ity and as far as it was paffible for it to operate,

The twelfth and laft ifluc 1s not properly a falt, buta mere
confequential iflue; it is, * J¥bether the charters of Hery T
and of Queen Elizabeth, (which undoubtedly were the prip.
cipal charters under which this corporation fubfifted, before te
quo warranto was brought againft them) are 0 be confidered at iy
ey in full firce and ¢ffell.”’

Now, that will neceflarily depend wvpon the quefiios,
whether another charter interpofed, which is to take ched,
2nd which is to govern the corporation, either mfre)orn
party if entiredy, then thele charters muit be out of the ¢,
aud will no loneer be in force ; if in part, then, fo faras t
part goes, they can not be in force, and therefore they willax
be w full firce, which is the terms of the iffue.

Suppolfing vou fhould bz of opinion, that the chatrd
Charles 1I. was accepted, and that being accepted, 1t opura
to protelt the title of this defendant; in that cafe, it wilt.
low, as of courfe, that the verdict upon that twelfth tiicew.
be in favour of the defendant, fo that I think itwiliue
mately, and fubiantially, be brought to the queftion upontz
third, fifth, and ninth iffues, (namcly) flbether this it
202i acecpted in party as s the mere eleshiom of an afrf:_rm:'hﬁf
“ [f Dether it weas accepted as t3 all the material points of 11’125
“zulther or nothis corparatisn bave been in the exerciye ef this frix
cije ot elecling, by tbe mayor, aldermen, and compn i 8
t'. sffie of alderman under this charter,” o

On the part of the defendant, who began to fulfain ks
pont, 1t is infifted that the fituation of this corporatioh &
the time the judament of oufter was pronounced aganlt th3
tn the 36th vear of Charles [I. was fuch, that s chzr::r.=
aranted i1 3-th of Charles [I, was in the nature oi an &4

- ¥ sup F
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chirter, creating an- original incorporation, and that confe-
qﬂgm]y the corporation (who certainly toa depree accepted
snd alted under it} were bound to accept it throughout, and
did in fadt, by having alled under it iz part, accept it
threuzheit, and were bound by it, and thflt_ther_cforc this char-
ter, which followud, upon an actual diffolution of the cor-
poration by the judgment, neceflanly concludes to both parts
of this propofition, to fhew that this charter was accepted in
the whole, at the time that it was originally granted,

[ don’t difter much from the learned counf:l, who ftated
the law upon the fubject—that the acceptance is to be deter-
mined at the time that they begin to a&t under the charter,
for that is the time for partics to whom it is granted, to judge
whether they will accept it or no 5 and they cannot wci! hefitate
epon it. If they take poflefion of the powers, and of the
franchilcs, which are granted to them, they fignify thereby,
that they co mcan to accept that charter; and yet I doubt
much whether that concludes very materially to “the point,
which exifts in this particular cale—]t is very true, that there was
2 judzment of oufter againft this corporation, at the time that
tis caarter was granted, It is fuppofed, that the effect of thac
tezment was abfolutely to diflolve the corporation, and conf:-
quently that there was an end of all charters, and of all kinds of
orporate capacity, that every thing was gone, and that thofe,
wka were before the corporation, were reduced to the mere ftate
2 cordition of fo many individu:} perfons, having no politic
cpacity whatever. I am not quite (atisfied, that that is the
st of this judgment of oufter. 1 remember it was extreme -
L guettioned, in the great caufe of the corporation of London,
w..i the quo warranto was brought againft that body, whe-
Var the corporation could forfeit its politic capacity ; and
waither the eftect of a judgment would be actually to diffolve
v It would certainly operate, to take every thine into the
‘2155 0f the crown, which they poffefled, and to tuke every
“rizewt ot their handsy and that is the proper imnort of the
Ci—tatis, it is to turn them out of the thing, which they
“dwdore; but whether it altually goes to the lensth of
“tatly diflolving the corporate Capacity, 15 a queltion extieme-
bodoudtful, upon which I am not prepared to fay, that the
C-pacity of this corporation was intircly gone, and that all the
'“corporation under the prefcriptive ripht (1f there was one) or
Lader the different charters, was ab%olutely annimlsted,  [f
I was hot, why then a great part of the argument, whicl 5
bailt wpon it, will fall to the ground ; but ?uppoﬁng It was,

1 , * .
P4 have 2 great doubt, whether this argurtent will avall the

detend 1,
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defcndant, in this particular caufe—for taking it, that then
was, at the moment, by the effe@ of this judgment in qus
warranto, no corporation exifting—taking it that the chane
was granted to the citizens, the inhabitants of the City of
Chefler, and that they immediately accepted, and atted upon i,
there 1s another very ftriking circumitance, which mixes with
the confideration of the queftion, namely, that after a certaip
time, there came a new charter of James 11d. pardoning and
relezfing the whole effet of that judgment of oufter, Nowif
the eftect of that charter was to do away that judgment intire.
Iy, the confequence would be, that the politic capacity, which
was {uppofed to be annihilated by the judgment, would revive
z_ain ; 2nd then it would ftand thus, here has. been :
charter granted to certain individuals in Chefter, authorizinz
them to aflume the part and charaéter of the corporation of
Chefler, when in truth, upon the retrofpective operation of ths
charter of pzrdon, there was another corporation exifting in
Chelter who bad nothing to do with the charter of Charles [ic,
who did not accept, nor with to accept it, and which bocy
were the old corporation; and who could not therefore be ture-
ed cut by a new corporation brought in under that new charter,
The inclination of my opinion upon this fubject, at prefent i,
thzt this is the true effe@ of that charter of pardon, znd thit
foon as thzt pardon and releafe from the judgment patlcd—iren
that moment there was a corporation fubfifting in Chefter, unds
the ¢Id charter, and THAT THOSE UNDER THIS CHARTER (f
CHARLES THE SECOND, WERE MERE INTERLOPERS, THAT
THEY AND THEIR CHARTER VANISH D TOGETHER, Wikl
SENT UUT CF THE PLACE, AND HAD NO POWER THERE.

I think there can be no doubt, that if before that jud mes:
of oufter, the King had thought fit to fend his charter dowa
to certain perfons, who were not members of the old corpoiz-
tun, and they were under fuch a charter to aflume the pos:
crs of, and towct as, a corporation there, that charter could ne
have any offeét; and [ don’t fee, that there is much difference
between that cafe, and the cafe of the old corporation b:izn;
reflored 22ain, and then finding themlelves in poficfiion of ths
¢:.d cnrpa;atc rizhis, and empowered to act, they {ay to the n:W

H

comers » » F 2 * % x* » * L 2 oL
— ['hut makes the difficulty of the cafe, otherwile th:rcﬁxs 0
¢.dcuity initall.  Here is a new charter granted by Chas
2d, 10 certain perfirs, they accept that charter and act unu':ia'f-
It muft continue and would bind them in certain cafes, Wi
tiiz uld corporation revived, it fiems to me, that the pet™

un-l"

(2}t Cuarne ‘s netess ais pnperfeQ hitre,
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under that new charler wef®™po longer at liberty to con-

teft the point of incorporation, wnl] the old cerporation—and

without faying, that the c.l'larttfr (with _regard to thofe perfons
10 whom it was granted) i1s void ; yet it does feem to me as nw/!
and veid with refpect to the old corporation ; and in that view of
ir, all this cvidence of the acceptance of the charter falls to the
ground, as applied to the old corporation, of which there is no
evdence in point of fact, and as applied to the new corporation,
s immatenal,

It was having this view of the cafe, that I could not bring
my mind to the idea of the counfel (namely) that this corpora-
.o was not a corporation exifting from time immemorial —
Suppofing that that corporation was diflolved by the judgment
of oufter, it was forcibly urged by the counfe] for the defend-
:nt {who argued againft his own iffue) that it was impoffible
that this corporation could exift as a corporation by prefcrip-
ton: But if the charter of James ad, was entirely to do away
tac cfledt of that judgment, then (however it mizht have ftood
i: the queftion had been agitated before the charter of pardon
wae pafled) 1t could not be faid, that this corporation was gone,
bu was revived, and if fo, it was a corporation, which did
ubiilt at the time of the charter of Charles IId. I did not
2krvey that the counfel for the defendant ftrenuoulfly contended
nat point—that independent of the judgment of oufter, this
33 not a corporation by prefcription.,

The charter of Henry VII. is a grant to the citizens and
ommenalty and their fucceflors. It fpeaks of fome of their
iions (as being thofe which they were of old accuftom’d to
177) 1n terms, which in my apprehenfion do ftrongly import,
iat this was amuch older corporation, than the date of that
arter 5 it feems to be agreed on all hands, that it was, and as
i point of time, when it legan to exift, is not in evidence,
isaground for you to underftand, that it is a corporation
prefiriphion 5 and therefore I was rather inclined to think,
4 m now of opinion, upon the whole cafe, that that iflue
shtnot to be with the plaintiff, but witlr the defendant,

uLl i a corporaticn time out of mind, and at the time of granting
ol I.'Uii'ff:'r-

However, t_hﬂugh Iam ﬂating my apprchenfions of the cafe,
2wy which would render all” this mafs of evidence, you

v2 been oblired to liften to, intirely irrclevant, if it be true
t i charter of Charles 1. and thofe to whom it was
ated, had nothing to do with the old corporation, and tha:
o thom, it was tirely out of doors (whether it was accepted
Lo ?:j_.' the frspfr to wham it twas gr:mrrd, would not ﬁgnify 4

ftraw,
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fr2w, or g0 a'jot towards giving a right to this dcl'cndcnt)t v
probably what I have faid upon that fubjeét may not be fags:
factery to you, itis fit therefore that the evidence upon th
acceptance of that charter fhould be ftated to you, and I )
now (having faid fo much by way of introduétion) ftate the
evidence which has been offered on both fides to this point,

Tha firlt thing produced cn the part of the defendant, wi
an order by the mayor and his brethren, in the 1gth Henry V1],
(prior to the date of the charter of that King) and it was res)
jor the purpofe of fatisfying you, that the corporation did cxif
before that charter, and that therefore it is realonable to pre.
fume it was a corporation time out of mind.—They alfo pro-
cuccd a charter of Edw, 1. with an infpeximus in it of an older
charter, granting it to the corporation, by the name of Civr,
which is a general term, applicable to every {pecies of corpo-
rzticn, of which citizens may happen to be a branch,

Upon the third ifTue, they read firft a roll, of 15th April, 12
Yames 1Id. containing the nzming minifirorum of that dy —
'I'here is 2 writ direcled to the fheriffs, for holdiny the fefior,
—:kat writ is tefted by Sir Thomas Grofvenor (the maver}
.ud Sir Edw. Lutwych (the recorder) the two peorfons namd
in the charter of Cha. Il. for mayor and recorder.  The nin
2 r.':r’nfﬁr:,rum contains not nnl}" the names of the mayor i
secorder, but of 16 of the aldermen named 1n that charter,
=nd this is certainly evidence that f2 many of thefe people ¢if
begin to 2& under that charter, and did accept of ir, Tix
name of Thomas Simpfon is alfo inferted as common clei
(town clerk) who is alfo named in that charter.

It appeared there was 3 common feal, which alfo agress wid
the erant in the charter of 3 common feal ; however by war
ctviating the cffe@ of that, Mr. Hall likewifc faid, there w3
110 doubt, but there was accmmon feal fong before that charten

They next read an a& of affembly of 7th March, 1ft Jam
2d, where the mayor {Sir Thomas Grofvenor) the aldermss
and common cour.cil, elected one Bradford Thropp a comi®
ccuncil man in the room of Willkam Plumley, deceated; 1.':3‘-
that 2t of affumbly alfo fpeaks of the office of treafurer, whil
s likewife mentioned in the charter.  The admiflion of B
ford Throgp, was alfo read.

They next read an act of affembly, 12 March 1683, If
which it was ordered, that 20 guineas fhould be paid w D
Owen Wynne, for his extraordinary care and pains, i prce
ring the late charter, granted by his majefty Charles ad, AR
20 guinessto Mr. John Kegee, for his cxtraordinyy e
-.ains wbour the bufinefs of the lute charter,

i
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It then purported to contain an order upon the proper per-
fons, to audit the accounts of the late murengers, &c, -

[n thefe different alls of aflembly, there occur the names of
four more of the aldermen, from whence it appears, that 20 of
the perfons, out of 24 named in the charter of Cha, 1I, to be
bidermen, did take upon them the office, and did a& as alder
men, and that they acted in the general bufinefs of the corpora-
101, -

There is an order of the 3d of April, of the fame year,
lirelting that the money due for the charge of obtaining the
arter, thould be paid by the treafurer, into the hands of the
s, to be by him paid over where it ought—an expreflion
httle myfterious !-—Leave-lookers too were then eleéted,

The next was an act of affembly holden 8¢th O&. 1 James

[, by Sit ‘Thos. Grofvenor (mayor) the aldermen, and coma
mon-council—whereby it was ordered, that Richard Leving,
Ffq. deputy recorder, fhould be eletted a common-cuunci%-
nat, in the room of Robert Jones, deceafed; and another
ommon-council-man, was alfo ele@ted, in the room of Owen
yrone, deceafed ; both thefe perfons were ftated as being of
¢ common-council,
This act of aflembly fpeaks of the yeoman of the pentice,
he 15 an officer mentioned in the charter ; it fpeaks alfo of the
a:rtisy and fherifts peers 5 it regulates the fees to be paid to
e yeoman of the pentice—fome of which are paid, it feems,
o this day—others are not now paid; it then goes on to fay,
at 2ll thofe, who had been made aldermen by the letters
wnt of King Charles, and had not been aldermen before that
¢; and the common-council-men, who were in the fame
lanon,were to pay certain fums, to purchafe plate for the
: of the corporation,

Upon 16th O&. 1 James [I, William Wilfon was ele@ed
nwr, Randal Turner, and Richard Qulton, were ele€ed
2ritts 5 there were then alfo, murengers, treafurers, coroners,
0 Lewve-lookers cle&ed.

Uzon 25th Nov. 3 James II. 2 common-council-man was
{dy in the room of Richard Bird, deceafed—and Richard
vingy Efq. who had been elefted a common-councij-man,
1lormer meeting, was ele@ted an alderman, in the room

i Edward Lutwyceh ; a common-council-man was elected
the raom of Leving—and Leving was at that time eleCted
'-’*j'-!rr, as well as alderman.

Lpan 18th December, 1t James I, William Starkey ans
¢ wdttman pamed in the charter is mentioned ; and there

S , Was
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was 3 common-council-man eleCted in the room of Ric,,
Francis, deceafed.

At an aflembly 20th February, 2 James II. there arp,
queftion, whether they fhould give the ufual notice of 4 4,
which had been granted in this charter, by hanging c:rutaglmI
and they dire&ed, that a glove fhould be hung out, to glve ncﬁ;
of the fair

Upou 18th June, 2 James II. one Anderton, was eledy,
common-council-man, 1n the room of Richard Harrifon, 3
Peter Bennett was eleéled an alderman in the room of Ral:
Burroughs, another officer named in the charter, and 3 (g
mon-council-man was eleflcd in the room of faid Benner,

Upon 15th Odtober, 2 James 1I. William Bennett is me.
tioned 2s being eleéted an alderman, which makes the twens.
four aldermen, ‘

You rccollecty, I mentioned, that that queftion was in i
cf the cefundant,

Upon tie 3d of April, 4 James I1. in the mayoralty of Hun
Siarkev, there was 2 common-council-man cleéted, in the rpca
of Ralph Poule, deceafed.

They then produced the book of the portmote court, and
that book there appears a lift of officers chofen ugpon the 13
of October, 1n the time of Hurh Starkey ;—the fhyle of 2!
ccurt 1s held on Menday before Hugh Statkey, ma)fm, o
cerdin to the antient crflom of the aty ufed and approvid tine iy
mind.”—Some firel~ feemed to be laid upon that exprethien, tr
the plantiff, 2s if the circumflance of faying, that the coe
w.os hodd according to the ufage time out of mind, imp i
ne_atne npon 1ts being held according to this charter, vi2
is lopz fince the tme of memory, but it feems to me to Lyl
reconc:leable, tor time out of mind goes to the exsfinid
tnis portmote court, which has exifted in Chefter timeo.1:
memorv—but as to who were to prefide in it, and to
piéees of ity that might be regulated by the charter, e
t.tniing the court itielf has been held time out of mmc. |2
ceed 1 don't krow how 1t could in any other way hue b
the fubicdt of th: charter, or that the court could be end
by chorter with:n the time of memory, which I thus 41
protny far avplanation of that objechion. |

‘Tiwv then precuce d the book of the year precediry, &
11 ere 1t was fad to be holden before Edward Uulten, s
z:d Richaid Leving, recorder, according to the culter, <
2< betore, here there 1s 3 plain aliufion to the charter Gt
1. ior 1t é.ieciud, that this court of portmote fhould bl &
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atv. Undoubtedly, therefore, they underftood, at that mo-
ment. that they were pprihing tha; charter ; and 1t cannot be
cuethioned, but that during this period of Jar:nes [1. before ticy
were removed, thele people confidered themliclves to be alting
undor this charter of Charles 11, as their authority.  Indeed it
was the only around they could then pniﬁb!y have; for, inde-
pendont of that chartery they were merc ufurpers, the bulk of
th- town having no correfpondence with them,—nor did they
sccept their freedom, which they might have had (if they had
P‘;j;d} azrecably to the provitions of that charter.  Therefore
o pran (whether nizht or wrong) that the fcledt body un-
¢t od themivlves to be then acting under that chareer,

Ton defendant then produced another monima nintftrorum,
i1 anchware the names of coroners, fword bearer, ferjeant
ooy ond his deputy ;5 allo correfponding with the account
Lotonartr,

[0 produced an account of Thamas Simpfon, and
Wi am dnee, the murenoers, i order to thew, that there were
1o 1o cater, muren sers eleéted.,

They then fhew, under another entry, that two perfons of
cmames of Hornon and Johnfon, acted as thenifts; they were
. porions wity were no nunated under this charter: They alfo
roraced athorii’s account, in which one of the acting fherifts
w2ty nomed in the cnarter.,

[1 2 portmate court bock, in Starkey’s mavoralty, 1t appcar-
ed, tuattnere was 2 yeoman of the penticey, and cryer of the
c.ut, wio we v oflicers named in the charter,

Nt produced a hile of the feffions, holden before Sir

Faens Growenor, Sir Edward Lutwych, recorder, Lord
Do, ant others.
Fan vrecord of a proceeding of a portmote court, in the
o 3¢ Thomas Grofvenor, holden upon 4 May, 1 James
o bredr Peter Pinder, deputy to Nir FThomas Grofvenor,
L charter authorif{ed (what had not exifted before) the ap-
Toum ot ol g ll;rwut_v to the Mmiyor or to the recorder,

Upants o Apnilyin the (ame year, another court was hold.-
en o d Sir Peter Pinder, as deputy to Sir I'homas
LI' I,

Lot sroduced a rolly which was faid to bea roll of

- icerdtios of  the crownmote court, upon 2 April, 2d.

t
Loosai b eontoned a writ to the fheriths to fummon ju-
[ e

3

— ry -

\1f‘} II:

ot nda court betfore the mavor and recorder, tor deliver-
ey, L, 8 . . ‘e .
S g atthe next crownmote court ;3 the ftyle of that
Sty T he crownmote court, holden before the mavor

et T wieh the fame expreflions of ¢ Acarding to the
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At another court, holden 12 October, 1 James 24, inthe coys
of their proceedings they tried 2 perfon for a very ferious offtney
and paffed a capital judgment upon him.

They then produced from the petty bag, the record of
return of members, to ferve in parliameng, in the firt year of
the reign of James 2d, for this city: The return is betges
the two f(heriffs, named in the charter, and feveral of the alder.
men alfo named in the charter, and fome others who are fhyled
cives . T hey returned Sir Thomas Grofvenor, and another per-
fon; and there are four perfons, whofe names are to thi
return, who are none of them aldermen or common couct] mep,
This was in order to fhew, that fome of the freemen alfo hi
come in, 2nd had accepted this charter,

They then examined Mr. Hall, the (town-clerk) who fiys,

that the mayor and recorder have cognizance of pleas, thy

the mayor at prefent, is the judge alone, he being folely
named, as judge upon the record, the recorder only affifting
him opon great occafions; that the Northgate-tower is
their gaol ; that the fheriffs hold a pentice court.

A pannel was then produced of a jury in the 1ft Jamssll,
and the oblervation upon 1t is, that there are eleven freeman,;
but they muf! have been old freemen, for this was {o foon iftr
the charter of Charles II. that it 35 probable there had no
been time to make a pannel of new frecmen,

There is another pannel produced, in which there aretis
names of Thomas Edwards, and of Randle Danicl, wis
were made free in 1683, and were re-fworn in 1686, it feens
there is a provifion in the charter of Charles 11, that ai} e
{cns who are admitted to the freedom, fhall take certain o013
therein mentioned, and that all perfons who were free of ih:
old corporation, fhall be admitted to the capacity of 1r2:mz,
under the new charter ; fo that it is probable, that thek we
two perfons who were old freemen, and who came 1n 1n 1033
and who were upon that occafion re-fworn,

Another pannel was produced, dated 28th Feb, 28 Jamss iL
and there the crownmote court was held, agrecabiy ol
Janguage of the charter, {though contrary as it fhould 23
to the prefent ufare) before the mayor and recorder 5 itappess
that Humphrey Page, ftationer, was a juryman upon }f‘ﬁ:
pannel, who had been admitted to his frecdom in the year 1683,

AMr. Hall was then examined again, he fays the freems:
ferved conftantly upen jurics within the city, never withdh
that they pay no tolls, except for prize wincs, and it {re
there is a grant of all tolls 1 this charter, to this corpotilet
EXCCPt PriZe Wines zud iron, 1 |

gl (eI
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] remember it was obferved at the time that the fame pro-
ifion was in the charter of Henry VII.

Mr. Hall fays, they arrefted 'by procefs from Ehi's courty’
or 40s. until the late a&t of parliament. He alfo fays, there
¢ 2 f2ir at mudlummer, another at michaelmas, and another on
he lat Thuriday in February, which is called horn-and-hoof
‘;lrie fays, the recorder and town-clerk are at this day elected
. the felect body, and approved by the crown. |
"1 don’t recollect that there is any provifion of that fort in
he charter of Henry VI, but only in the charter of Charles
1o Second,  Hz [lays, that there is a fword and a mace
¢-_ot:d to this corporation ; that they have felons’ goods, fines,
.4 foindtures, (that is) the fheriffs take them, in confidera-
111 probably of therr paying a rent to the corporation ; the
~~rsuon have the infpellion of the river dee ; it feems that
2 noftal of 0t John Baptift, with the lands thereta belong-
iz, wue granted to the corporation immediately after the
20 o7 fortature of one Roger Whitley (the mafter, to wham
j: i been granted by charter, of the 14th June, 12 Charles
L.}y this charter of Charles 11,

Thzn they thew that the new corporation claimed a right to
ghs hofpital, which they could only do under this charter of
ares [l from whence they infer, that of neceflity that muft
e bear the charter which had been accepted by the corpa-
31000,
They read an entry of an order of aflembly, holden 1yth
0.t 1693, at which the deputy recorder was prefent, where-
t, o enquuy after the lands granted to the hofpital of Saint
Lin Baputt, was dire@ed to be made by him, and he was
Ro:terad o receive the feal from Jady Mainwaring. That en-
Jt certainly s a recognition of the charter. It was by this
¢:arr that this hofpital was granted, after the death of oger
vaitley and, therefore, the date of this order js material,
wiich was after the old corporation was revived, at which
tme {to be fure) it would be confiitent, that they fhould have
tounced all connexion with the the new corporation and

Ui charter, fuppofing they (the old corporation) meant to
k.t that they were not bound by it.

Thiere 15 2nother order of affembly, upon the 1gth Auguft,
1°"3, whereby the recorder was directed to apply to lady
P lunwaring for the feal of the hofpital, and he was to be en-
ulled with the charter granting the hofpital to the city, [
tunk the expreflion there, is extremcly ambiguous, what
R it was swhuch he was to be entrulled withy and, whether

he
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he was to keep it in his cuftody conftantly, or only to thew ;,
to lady Mainwaring, as his authority for demanding the i,
and every thing belonging to the holpital 5 it is not at ] oL
likely, that it may be this charter of Charles I, becaufe s},
was to go to lady Mainwaring to fettle this bufinefs, he my3
carry fome voucher with him, I don’t know but that iy,
charter, which granted it to the corporation upon M:, Whe.
lev’s ‘death, wazs a proper voucher, however, that is for jo
confideration.

Scme ftrefs was laid upon the circumftance of the hoipi
having 2 feal. I can’t fay it ftruck me, as being in ths |
matcrial, for moft probably this hofpital came to the crony
upon the diffolution of the religious houfes, at which time, »
is not at 2]l unlikely, but that the malter ufed this feal tohs
leaes ; the hofpital was afterwards granted to Whitler, ¢
the r1s2th June, 132th Charles [I. and by the charter o
Charles II. it found its way to the corporation cftabiifhed b
that charter:—It would therefore follow of courfe, if the r.
venues of the hofpital were granted to the corporation,

they would have a right to call for that feal, from the sz
f.ntative of Mr. Whitlev.

Alr. Ha!l being examined upon this fubject, f{ave, thats
corporation are at this moment 1n pofleflion of thefe hoipl
}ands—that the fines go into the general treafury, fubject ez
t ) certain charituble purpofes, which thefe revenues arc deior!
to. He fave too, the corporation are indebted upon fucurs,
to the zmount of 1607l. and pay 2ccl. a yeor, annutics,

The objet of this was to fhew the importance of pret.-
this corporation, which is in danger by the queftion nox
amrition

Mr. Hall is crofs examined by the council for the pii:~
H.:fais, he has been 23 vears in the town clerk’s oflicz, &
not as principal, tll Latk year;  he recollects but one BRI
of the (eétion of alderman, being otherwife than as row:
filt=1 upon by the defendant, which was in the time of (%
Flizaboth, except fuch inftances as are afterwards lag, @ 2
you by the plainuft during Mr. Whitley’s mayoraity, a1i
tv. o fucceeding mayoralties ; he fays that before this chantsa
Charles 11, there was a feleét body, but he apprehends 2w
ditirently compnfed, for that the fherifts pueis wue 0t
liiis of the 2flombly, and that the fheriffs were not partol ™=
forty common-council-men at that time, whereas now
are patt; he fays the fheriffs were then cholen out ot &
- smmon-cour.cid-men, and that this reduced them to o

eizht, znd at the next mecting they ufed to cdedt tigilas
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Hat there were forty exclufive of the fheriffs, He fays he has
zo doubt of their having a common feal before this charter.

As to a queftion put to him, whether the yeoman of the
pentice has the fame fees now as he ufed to have, he fays he
‘s not know of any order to difcontinue thofe fees, tho’ in
i,.t fume have been difcontinued ; and he hath received other
ments; he fuppoles that the order dire@ing the aldermen
amed in the charter, who were not aldermen before, to give
- and allo the common-council-men under the fame cir-
snitare.s to the like, was becaufe the old ones had paid be-
oy and they were not willing to charge them twice.

He wis alked how 1t happens there were no proccedings to
:: aund on the 3d year of James I, he fays there is a blank
.. for the procecdings, why they were not entered, or what
..y were, he cannot fay,

Hz fays the portmote court, which by the charter of Charles
II, s directed to be before the mayor and recorder, is now
bivn conttantiy before the mayor alone ; the mayor is affifled
bt ncoraer, but the records of the courr, which determine
Wi the Judge, ftate it as a court held before the mayor
e Hetays he never knew of any deputy recorder in his
tictll Ly, when there was oceafion to appoint a deputy,
e at it ume he did all the bufinefs; he fays there is no
ntacz ol a deputy mayor,  The crown mote court is holden
te.ce tie mayor ;. the feflions before the mayor, recorder, and
;o c.v—=that the mayor and recorder are the quorum.,

Ui the ckction of a mayor the courfe is, that the frecmen
~ntwo ablermen s that there is no regard to their having

wo- i edice of fhernff within three years—that the mayor,

oois, il widermen choofe one of thofe two s and that the
it was made in that manner.  As to the eletion of

1, the courfe he fays, is for the mayor to name the firit
7y and the freemien to choofe the other; and that all thefe
coowe e made 1n the common-hall.

Toooone, with refpet to both thefe clections, as he
e i o bey they differ totally from the direGions of
teenriaot Chardes 1L and they correfpond pretty exactly
Wb of Henry VI,

Al tctis e remembers one conteft for the cleftion of
0 gy at which M. Amery (then a common-council-
Foon o THe fays the ulage is for the mayor to name the

= leieas the coroners are diredled hy the charter of

Lo I o by chobon by the felect. body,  He fays the
C S etrappuinied by the mayor—whereas the charter of

. | .
A sty tat they fhall be cleéted by the mayor,
an
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and fele@ body., The mayor names the treafurer, znd g,
leave-lcokers-—who are alfo direCted by the fame charter, to |,
eleCled by the fele@ body ; they are all fworn in before the
mayor, and another juftice at leaft. The fheriffs are gy
elccled out of the common-council, but that the rotation gy
broke through, by one Mr. Corles ; but he thinks he Wi 1
common-council-man, though it was out of his turn to pe
elefted. He fays the fherifts hold the pentice court on Ty,
days, Thurfdays, and Fridays only; that freemen are always
returned for juries, except in the fingle inftance of corgoney
uries.

. tle fays there is a feparate {cal for the hofpital : He has hes
of a charter of Oliver Cromwell’s, and another of James 1.,
refpedling the hofpital lands, neither of which he has feep; |
don’t know what thofe charters are.

He fays the tile to freedom, is by birth or fecvitude, Tht
obfervation upon which is, that the charter of Charles 24, 3
granted to the citizens, by the title of inbabitants ; yet no inha.
bitant ever claimed a right to the freedom, under that charter,

This is the whole of the evidence, with refpect to this grard
point, the acceptance of this charter either in whole or in par,
—You fce the fubftance of it is, that the charter was accepte,
and meant to be acted under, and to be the rule of their condutt,
Uncoubtedly during the reign of Charles 2d, they did not fuem
to entertain any other idea, than to procure fuch a charter &
they (the perfons who were parties to it) could get from te
governing power ; they did procure it—they paid for it—tkey
feemed cxtremely pleafed with it. By a circumftance which
came out on the part of the plaintiff it appeared, there was 2
table ereted over one of their buildings, ftating that this wa
an excellent charter, and acceptable to the town ; which ziter.
wards, when the timesturned, was pulleddown ; but howeiert
demonftrated what the fenfe of thofe perfons who toek their i
under this charter at that time was ; and there cannot be a douit
but that this charter was accepted as far as it could be #y il
perfons that afled under it. The evidence certainly fhews,
the old corporation, after it had got rid of all thofe people w23
were impofed upon the city by the new charter, did tzke fox
of the benefits which were granted by the new charter to tix
corporation, particularly the hofpital lands; anZ it does 3px
that the election of aldermen did continue to be (with 2 fmi
variation as to part of the time) condufted in the manne ¢
reQled by that charter.  On the other hand to be fure 1t &
pears by the crofs examination of Mr., Hall, and alfo by .=

of the written evidence in the caufe, evenon the part O:.Ihf c:-
{qpties
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tendant ; that as to a valt many points indeed—as to "the bulk
of this charter, that they did not pretend to act upon it, from
he moment that the charter 26th Odtober, 4 James 11, was
oanted ; from that time there was an end of great part of
Charles’s charter ;  for 1t appears, that the mayor, ﬂ16(1ﬁs,
FUTCRELTS, COTOMICIS, 10 truth, all the officers at that time,
b the finale exception of aldermen and common-council,
acre electud in a mode intirely different, It alfo appears, that
e courts of the corporation were not held agreeably to the
mJe pn-a‘ctihr:d by that chgrter, except 1n a very few inftances,
sueinz the fhort period which 1 have mentioned.

This 15 the cale on the part of the defendant with refpect to
G fiues. [ may go on to ftate the little evidence on the
prtof the plainufly applicable to thefe Iﬁ:I.IES, without [dif-
t:achilz your attention ; for although it applics to others, there
w1 be no queltion upon them. - |

As to the queltion of Mr, Amery’s qualification to be elected
:n sdaman (having fir{t been 2 common-council-man) and as
)b adn.thon, a difficulty arofe on account of that election
b1 male in the pentice room ; but upon farther difcufling
the tubject, thoush there was an order produced direCting that
o' the public mectings fhould be at the common hall, yet it
wis ahandoned as a thing not tenable, unlefs it coulg be fol-
Loscdup by Mhewing, that in confequence of holding the clec-
o &l i 1 proper plﬂCC, (ome of the corporatofs had not due
n noe wiere to attend, and bad therefore been defrauded of
s nohtof cledtion, in not attending at the due place ;—but
e no queltion about that 5 therefore there is no reafon to
co.oy ol tae mayor, aldermen, and common council, had 4
e, but that the defendant was duly elected.  Here,
te cioie, the cale was clofed on the part of the defendant,

On the part of the plaintifty they have laid a pretty ftrong
fodaton to objeét to this charter, for having been accepted
m e wanle, from what they have brought out by the crofs
(newdbion of the officer of the corporation, by which they
Lowe thowa, that in a multitude of inftances, it was fo far
from dung acceptedy that they had always alted in diametrical
Gpulton to oty and it is certainly fo, and in truth it feems
Contelied on the part of the defendant that now by fome means
Gty tne operation of this charter is reduced to the fimple
pontai the dection to the offices of aldermen and common-
Casteman, - Asto all thereft, either by not having been ac-
Cowdy or s they fay (though it was accepted ) by the cffeét of
«Licaunt chartery it is confined to the clc@ion of aldermen
"-emmon council only,

T On
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On the part of the plaintiff, they go farther and flate
vcu 1n general, that frcm the time this old corporation g
reftored, (tho’ there was a continual warfare in the pli
down almoft to the prefent time, and though there has bcu;
g-cat anxicty on one fide, to intrecuce 2 popular ele&ion, apd
o2 the other, to confine the election to the feledt body of 4.
d-rmen and commoen-council) yet there feemed to be no ide
on ¢.:her fide, that it was poflible to maintain the ri-ht i
the fcic@ bedy under this charter, but that they reforted 1
other excedients, in order to do i,

They tiate, that foon after the revolution, when Col, Wi,
Jev beczme mavor, he had influerce enough toprevail on the m..
ciftrates to letin a popular eleCtion of aldermen and commop.
council-mcn in future, and there was 2 great ftruggle upo;
the ccczlion; protefts, applications, (by way of petition
tae privy ccuncil, mandamufes, in fhort a perpetual fore
of conicft and cenfufion, for a great number of years, b
n.ore particularly during the firft ten or twelve years afier it
revolution, and they fay, notwithftanding many points e
then infilted upon, yet that this charter feemed to have bee
bv common confent, thrown out of dcors, as a fort of thng,
v hich nobody thought was to be heard of after the old cnr;ﬁ-

atiun had been reftoied.—1 cannot but fay, that, « fur i
the fadt poes, they have gone a great way towards making .t
that caie.

I will ncw flate the evidence to you in the orcer in whid
they jreduced it

‘T'hey mift of all cailed a witnefs to a fmall point in the raf,
to enceavour to {hew that the charter could have no opuratiente:
w.ont of cnrolment :—| have {tated to you what | think upr
that point, thercfore I need not repeat the eviderce with
fpect to 1t.

They then prcduced a charter of Henry VIIL which guess
vc:v larze power to this corporation, particularly provic.;
ior the dcion of aldermen, and common-council-men, ¢
irayor, and of fheriffs 3 and it is followed by a charter o
(lueen Llizaleth, fupplying a defect in that charter of Heoy
\ 1. vhich had not provided for the cafe of a mayor or fhenn
¢yv.ng in theur vear of office, which occafioned a difficulty, 5
veu will fee by the evidence, prefently.

After this charter of Henry V. they produced a paper fre
the tcoks of the corporation, importing to be a Lt jat?
~th of Henry VIIL) of twenty-four aldermen, and agid
many cther officers. The material point of it is, thatth
vore f.1ed therein, to be aldermen, who had been b~

tr
ol
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0 conunue in office from a particular day, to a particular dav,
for ene whole year. T'hat charter Jdirected that the aldermen
and other officers, fhould be chofen yearly, and therefore
arrecably to that charter, this entry Imports, that at that tinc
the clellion was tn truth an un.nual_ cleétion.

They then ftated a proceeding in quo warranto in the year
1733.— The fuit was inflituted againtt the then mayor, ten
aldaimen, and cizhteen common-council-men, and it was to
cail upon them to fhew by what authority they excrcifed the
the franchife of nominating and electing aldermen exclufive of
tne freemen of the city.  To this information they put in a
'ea, ftating the charter of Henry 7th—a power of makiae bye
l.ws contained therein 3 and a bye law of the 20 Apnl,y 10th
Henry VI, tthen not extant in writing) cunﬁning the clec-
tica to the mayor, aldermen and  common council, and they
Jazify the exercife gf that franchi-v, by virtue of that bye law,
—Inere was an ifiue upon it, a.sd it was found in favour of
the bye Law and there the queltion ended,

Tue obicrvation upon 1ty as applied to this cale, is this; that
whatever rizht or title the corporation may now claim, to an
eiection byt feleét body, yet that it cannot be under the char-
ter of Churles 1], as contended by the defendant ; for had that
charter been underitood to be the right under which they could
camy it s not to be believed that in the year 1733, when this
ciporation were exprebsly called upon, to account for their
cumany Cich a franchife, they fhould leave the charter of
Craries I {compuratively of a modern date) then before their
Cesy i o exprefsly ta the pointy and that they thould refort to
e chirter of Henry ;th, and then be oblised to feek for an
widridten bye law, i order to give a fanéion to this kind of
techion, by no means warranted by the letter of that charter,
14 which without a bye law, they could not have eltablifhed,
Catdenng that charter of Charles FHd to be catirely out of the
¢.o Tobe fure it is a pretey fair obfervation upon this pro-
G sz, that itcould hardly be fuppofed to be the {tnfe of any-
b.ly acquainted with this corporation  the year 1733, that
Ih*?' could fupport themielves under this charter of Charles 2d.
It éoesto be fyre {em, as if that was confidered as a thing totul-
|, wut ot doors, after this reftoring charter of James 11d.

I'nenis produced what they called law, dated 6 October, 25
-H:nr)‘ oth, wh rein it is complained, that the mavor alone had
Lwvupon himfelf to appoint the common council men ; there

.t te b gy it was fard, and that when any of thole 40 died,
“1oouzit to be another cledted by the mayor and his
e and that the mayor took upon himfelf to appoint, by

T 2 which

i
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i
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which means very improper people got in, and therefore ¢
cnadl, that in future, they fhall be chofen by the mayor, alg..

men and the reft of the common council, out of {uch wile, dif.
creet and able commoners, as by them fhall feem meet and ¢,
venlent.

This feemed to have been a difpute among the members of
this felect body, to which the freemen certainly were no bartiss
and to be fure this bye law, made by the feled body in thi;
way, could hardly be infifted upon, as that which could pive 2
fanction to this mode of ele&ion for the future, nor does 3t g
to the material point, with refpe&t to their being commoy
council men for life, It only went to the mode of clection,
znd therefore that bye law does not feem to have ever becn ip.
fift:d upon—in terms— as that which could fupport this clai,
Indead f it had, no ufe could be made of it, for the defendin:
in this caufe, becaufe he has put his title vpon quite anathe;
ground,

Tnen they produced another bye-law, made at an affembly
unon the goth of Mav, 1567 ; when it was ordered, tha in
future the aldermen fhould be holden to be chofen for hife; e
on refiznation, or a vacancy, the mayor, aldermen, anl cor.
mon-council-men, fhould choole another: And it wis 1'%
ordercd, that the mayor and recorder were, on the election i,
to rehearfe the names of the aldermen to the commonalty, ths:
they mizht elect two out of them to be put in nomination fir
mayor. Nr. Hall flated, that there is fomething of that i1
now practifed ; that the recorder reports to the hody at Lz,
what has been done at three previous meetings, and that ate
he has made that report, then the commonalty at laree che.?
two, and out of thofc two the fele@ body choofe one.

The next prece of evidence was an exemplification of 1 ¢»
crec of the Star Chamber, of the 4th June, 38th Henry 82,
1517 ; and it feems this decree procecded upon a difhieulty
which the corporation were got into, for want of a prov:
for thz electron of mayors and other principal ofhcers, it
event of their dymyz before the charter day ; and therctore 62
decics recites the letters patent of Henry VII. as the grounde
the conititution of Chefter, the day of the eletion of a4 my
being on Friday next afier the feaft of St. Dennis, ond i
pzit cular manner 1s ftated, and, in truth, it is clearly berrod
from the charter of Henry VII; then 1t flates, that by
death of one Holcrofte, the office of mayor became voi, ‘:g-
fore the charter day, and that great inconveniencics miht e
low for want of a fucceflor : [t thetetore ordains, that '
ait.zees and commenzlty fheuld, on the 11th of Junr U

N~
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next, repair to the common-hall, and there name two citizens
of the twenty-four aldermen, of whom the aldermen and fhe-
riffs were to choofe one to be mayor; and in the cafc of an
equality of votes, the elder alderman’s vote to be taken for
two ; the clder alderman is to admit and fwear fuch new mayor,
and he was to continue in office till the enfuing charter day.—
This recoznifcs the charter of Henry VII, and the charter of
Queen Llzabeth 2ifo recognmifes ity and provides a reguiar
ani an eftablithed conftitution, which would reach the parti-
cinar Cale of a vacancy during the year.

[t appears, 10 point of fact, that there was an ele@ion in
conequence of that decree, and one My, \Vlilley was cholen g
ar & there 1s 2 memorandum in the book, which feems to me to
li ¢ atant 2llufion to this decree, and that the ele@ion wus
P4 urdoe the authority of i, Whether the decree was «
Lailene and obligatory, or no, is nothing to the purpolt :
Fcevs o fhew us what the fenfe of the corporation was
e vy that they lovked to the charter of Honry VI as to
tatwhich was to direct them in the manner of their cleting
Sect W that which crcated the dilkiculty they were then
wrlt, and it fleums that there was a quiet cledtion had under
%y Uil tiere could be amore difeciual provifion by charter.

Upon 2 Julv, 16th Eliz, there was an affembly (which we
btttk to lave been a general aflembly of the body at
Lie) diccling a provifion to be made for ramburfing the
g nor the expence of obtaining the charter of Queen Elizabeth,
[ You rceedinct there is an iffue upon the queftion, whether thefe

Corrsare in force or not foand to be fure it was neceflary

2y fnuid be accepted, in order to be in foree ; and thelc are

¢. canflances which go materielly to both,—that they were

2 ptecy and were underftood, for a time at feaft, to be in
fo. .

Upon oth July, 1630, there was an ele@ion of g fhenfl,
ezt dondd by deathy under that chorter of Llizabeth, out of
¢« Lty common-council-men 5 and there is reafon to belicve,
tey that was a papular ek cion by the body at Large,

 Upon the gt May, 1701, there was an ¢leGion of a mayor,

L ‘.|‘1"

cebare bruation, by a popular elc@ion.

Uron the 6:h November, 1702, there was an cleQion of

5o 1 the fane fityation.,
Uionthe 2] Supt. 1720, there was an cle@ion of 1 theriff,

Ctabwos by e felodt bedy—at Jeaft they fuppofe fo from

1,

“eic ol the number, for not above four or five bur-
.Y

e pdents and yet Mr, Hall feems o admie the clee-
Pl o be made by the body at Jarge.,

I

U n
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Upon 224 April, 1743, there was an eleltion alfo of ,
theriff, upon death, by a very {mail number,

Mr. Thos. Fluitt was called for the purpofe of ftating
you, that he had examined the freemen’s books, of this cor.
poration, from the year 1663 to 1683, a period of twenty
years, in order to fhew how many freemen had been admites
in that time ; and he, and another witnefs examined with big
counted the number to be g13. |

They then call Mr. Wm. Wylde, in order to fhew you hox
many of thefe freemen accepted the offer made by the chany
of Charles 1. to come in under the new charter. The me.
thod of doing it, is by fhewing how many in the year 1684
s, 6, 7, and 8, were {worn, as they fuppofe re-fworn. |

In the year 1684, there was one; in 1685, there were noxe
{worn ; in 1686, two ; in 1687, eleven; in 1688, feven.

T here is fome puzzle about it—whether that mark of their
being {fworn, applies to the circumitance of old freemen com.
ing in as freemen under this charter; or whether it applies to
the circumftance of freemen being {worn into other offices,
T he profecutor’s council obferve, that with regard to one in
particular (Sir Thos. Grofvenor} who is marked as being fo
{worn, that he could not be re-fworn in any other way thia
as coming in as a freemen, he having been mayor before thu

ume.
There was a difficulty in this part of the cale, upon

efe@ of the charter of Charles II. as to the re-admiffiond
thefe freemen—whether they were to come in without bin

re-{worn.
The charter dire&s, that all new freemen fhall take certaa

oaths upon their admiflion ; and then fays as to old freemr,
upon rezfonable requifition, they may be, and fhall be admit;
ted ; but whether they are to be re-fworn or no, is extremtlf
doubtful on the words of the charter; and if it had appeas,
that they had becn rc-fworn, that would have been an evidence
of it; but this may be colleCted from the examininy of t
rolls, that there were no great number of them, who ¢

come 1. |
Mr. Dealtry is called, and produces an order of the priff

council, of the 12 Aug. 1€88, for the amotion of thefeper
fons who were put iuto officc under the charter of Chetles

11.

Mr. Litchficld (a clerk in the privy council office) fays, &
concludes from the entry in the council book, that lh'ts.c'.'ifﬂ
went out becaufe there is no vacat entered againﬂ it
book, as is ufual where any thing has happened to present &
order taking effedt. To
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To be fure, that is very loofe evidence ?ndeed, as to the

order having been put in force ; the_ Pra&nce of entering a
vacat, probably depending upon the vigilance of the officer.—
The dependant inlifts, that does not fhew what bfcamg of this
crder of council; and indeed the oflicer feemed to Intimate
that the praﬂice of Enterlng vacat, was only where tl}e order
was at the fuit of private perfons, Moft probably this order
of amation was one of thofe miferable political ftrokes, which
drew upon that unfortynate prince, the confequences which
foilowed ; this was in Auguft, 1688, before, as I fuppofe, his
fears were alarmed, for it was in O&ober following, that he
b:z2n to be in a hurry about thefe corporations; and to take
mealures for reftoring them.  ‘This amotjon therefore, does
rot feem to me to be with a view of reftoring them afterwards,
but rather as a punifhment, for it profefles to amove all thofe
pertons who had been put in before. As to the circumftance
of the vacat [ don’t lay any ftrefs at all upon it.
The next piece of evidence was, an aét of aflembly, of gth
muary, 1685-9 (you fee in O&. 1688, the charter of pardon,
aid of reftoration was piven to this corporation) whereby it
appears that Street who was the mayor reftored, was at the head
L the corporation, as mayor ; and there are in this entry, a
preat number of the old corporators, who had been turned out,
pi.d whowere reftored undou beedly in confequence of this charter
t James the 11, and they were then certainly in pofleflion again
of iheir old corporate rights,

| Lponthe gth of February, 1688-9, another affembly ap-
Pt be holden before Strcet, the mayor.,

Me. L tchficld then produced, from the counci) office, a
p37er read before the privy council, It is a petition to the
eceny from feveral perfons (citizens and common- council-
<aof Chelter) tating the conflitution of the corporation,
r1that the feledt body have a right of electing the aldermen
R common.council 5 that they (the petitioners) having been

uly elected, had been difplaced by King James, and reftored
[ the revolution : apd then the complain of a fubfequent
placing, and of the ele@ion nlycommon-council-men hot
ng made in the way in which it had been accuftomed to be

ie; that the votes of the greater part of the aldermen and
PAman-council; were refufed to be taken ;—and therefore they

=¥ orredrets, “The truth of their complaint is certified by

* Thonas Grotvenor, and feveral other aldermen, It docs
[ anpear thae any thing was done upon that ; but there docs
4 that which explains this proceeding—for in the fame
< 103) thire was an act of allembly, "in which the pro-

ceedings
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c:edinzs had at the portmote court, before a pentleman who

- . . ;

makes a diftinguithed figure in this part of the hiftory of thi
city {2 Mr. Roger Whitley, the mayor) are rewrrltdg From
thence it feems, that Sir John Mainwaring and Mr, Bogh
profented a petition, 1n the name of themfelves and a vaft qup.
ker of frccmen, praying to be admitted to the benefit of the
charter, in choofinz their common-council, according to
privileges theicby granted them. The freemen ftate in (ks
petition, that by their charter from Henry V1L, they had pows
to choole their cocmmon-council-men yearly, and that thees
nothinz in that or any other charter, to deprive them of thy
priviieze ; that having been kept ignorant of their rijht, fir
a lonz time the ufage had been otherwife, but that it then v
proper, for reafons which they ftate, to corrcct that ufage;
thev d_fire to be admitted, therefore, to refume thofe rightss
c-oofe commen-council-men. A proteft was delivered by
Allerman Wilcocke, fiened by himfelf and {zventy-feven oth
citizens, in which they juftify the old pratice, and fuppofe i
+ have been what had exifted for ages paft. ™

Upon sth June, in that year, an aflzmbly was holden in 2
inner peatice, before the mayor and aldermen only ; when ths
petition and proteft werc tzken into confideration ; and thi
the mayor, by the advice of his brethren, thou_lt fit tocax.
form to the clection of the common-council according to £
charter ; and, without particularly explaining in this ecx
how that was to be, they, upon 12th June, 1693, 2ppuint i1
cledtion to be upon Thurfday the 15th June followin:, w:i
two d.iintient voices only ; and order a notice ta be grien
the citiz-ns at larze, that there would be a general ofizly
held for the election of thofe officers.  This ocneral afiemh
zppears to have been heid upon the 15th of June, belure 2
t-en maior 2nd commonalty, when two aldermen were likew.s
chefen, in the room of two decealtd 5 and there was a prid
ot this time by twenty-fix of the old aflembly.,

Uscn the 23d June, 1693, the pe;fons elecled at this pize
lar afembly, were 2ll fworn.

Then they preduced the preceedings on a mandamus ©F
ficre ferera! perfons to the office of common council wen ¥
which they had been ele@ed, according as they (ud,tofe 3
sz of the . There was a return by the mzyor and i
o: 2n clcciion having been had under the charter of Heniy 75
by the mavor and commonalty ; and it feems s f that 1.4
hd fuccecded, for there were no farther proceedings upsi

Upoa 2d Jonuary, 1€93-4, that return was produced b}"‘-:
mayor, 2t uit oficmbly of the major, aldermen aud o

|-""l
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eouncil in the inner pentice, readyengrofled, and they direQted
the common feal to be put to it, which was dane immediately.

There were on the 15 June, and 2§ September, 1?5?4; and
on 1§ June, and the g September, 1695, popular eletions of
aldermen and common council, during all which time, Whitley
continued mayor,

Upon 12 June, 1696 (Whitley ftill continuing mayor) there
was an order in the nature of a bye law, appointing 15 June,
for the annual election of common council, except when it hap-
pened on a Sunday, and then it was to be on the day following,

Upon ?t Odtober, 1699, two aldermen were chofen by a po-
pular election, on account of vacancies by the aldermen not
figning the aflociation,

Upon 15 O&ober, 1696, there was a ftring of propofuls for
rezulating the eleCtion of aldermen and common council, in the
form of a popular election.

They then"produced from the privy council office, the petition
of Roger Whitley {who had ferved the office of mayor for four
years before) wherein he ftates, that having reftored as he appre-
hended, the conflitution of the city by this popular eleion, in
the room of the election by the felect body, he complains, that tho’
the 15 June, had been appointed by a bye law for the purpofe of
pracecding to the election of thefe officers (no day being fixed
in the charter) Bennett, his fucceffor held no election ; he com-
plains of Bennett, for that, among{t other things. Beuneit
puts in his anfwer to this petition, in which he flates the charter
of Henry VI, and that there was a received conftru@ion of
this charter, whether grounded upon an antient bye-law he did
not krow, by which the common- council-men were underftood
9 be elected, upon vacancics, for life; he excufes his not
hlding the cleStion upon the 15th of June, which was the
great prievance complained of, and fays, that in fact he did
| 2puint the 230 of July, and upon that day made the election

01 quict manuner ; and, therefore, he fuppofes there was no
fvadation for the complaint againft him.

Onc cannot help obferving, that the advifers of Peter Ben-
i1, who put in this anfwer, muft have been a good deal at a
of when they were flating it ; and it could ot be at that time
. ir dea, that they could defend themfelves under the charter
cf Charles 11, for they ftate, that it was a received conftruc-
lioi upon their charters in gencral (whether grounded upon
 antient byc-law, or no, he could not tell) thac the common-
uncil were to be elected for life—That, to be fure, is not
Thilangung_c of a man who underftood he had 2 clkar charter
o uader which fiuch ele@ion was to be {epportede——Cer-

' U certainly,
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tainlv, therefore, it inclines one to think, that as foon as s
corporation was reftored, they did confider this charter of
‘Charles 11. as pretty much out of the cale ;. for {o foon after 34
tke vear 1697, if they had underftood it to have been accepted
~nd 2&cd under, they would hardly have talked in this ambipy.
cus manner: It certainly looks as if they were in the dark o
what ground to put this election by the felect body, and thy
they did not think they could refort to that charter,

Upon the 23d July, 1697, there was an aflembly, at which
the popular clection, flated by this gentleman’s anfwer, wz
kad. In the mayoralty of William Atlen, there i1s a new fcor:
difclofed ; durinz which, they make an order, at a genenl
: flembly helden 23d July, 1€98, reciting, that there had bee
.o clellion of aldermen and common-council, by the felidt
bndw, tll the year 163, when there were attempts made to
chanzc it, and to convert 1t Into an annual ele¢tion of common.
council, and to cle@ the aldermen alfo in a new manner; and
they then anreed, that thofe common-council-men who hal
heen chofzn for life before 1693, and who were then remoied,
theu'd be roftored 3 and they acreed to choofe other commee.
conrcil-men fer life, to make up the proper number: Thy
corbirm the cle@ion of the aldermen and common-councl;
ond thev determine that they {hall have the whole authouty
which they theretofere poffedied.

Now whether this order of aflembly may at fome future tie,
Le confirued into 2n 2@, which can {upport this electicn m
th2 fele@ bodv, is one thing—it may or may not—it is 1c’
rcceflary for me to fay any thing upon it at prefent ; but:
c.rrot ke applicable to {upport the prefent defence in th:
n anner, in which it is now infilted upon; and it i1s an aile
tion:! circumftance againt that defence, as it fhews—that e\
at that time, when they were confidering the fub)ed; 2!
when they were azreang that what was done in 16g3, w3 2
inrovation urcn the old rizht; yet they did not put it upon tt:
charter of Charles 11, nor take the leaft notice of it.

The next evidence is an entrv in the mavoralty of the e
diftin-uithed gentleman (Mr. Whitley) containing an order v
ealc down a table, which hung up in the pentice, flating, 1t
the new charter was an excellent one, and acceptable e
fowin,

If this s idence fiood fingly, T fhould not have RN
dva} of thiefs upon it ; becaufe it plainly appears thete we s
that time preat heats in this city Mr. Whitley havin &
e ficfhon of it in a wondeiful way, for 4 oOf § years 1oZe0xd;

ood irwi_ht have bren a party meafure, though at the 1.2
N L
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this table was put up it might exprefs their fenfe of that char-
ter ; but the truth is, that it is but one among a great numbee
of other circumftances, all tending to the fame point—not ac-
knowledging the exiflence, or any effect of this charter, from
the time, that the old corporation were fitdt reftored.

Then they read an entry of the 6th June, 1690, when there
was a fum of money ordered to be paid to Sir “_’m. Williams,
towards defraying the expences of tne engroflment of King
James’s charter.

That was to fhew that King James’s charter was accepted
by this corporation—There is no doubt 3bout that, for the
realons I ftated before,

They then produced the return of members for the city, in

the year 160, which appeared to be figned by the old freemen
—~That flanding alone would pot be of much confequence,
for peeple often elaim to vete at cleclions for members, whi
are not entitled, It ftands upon a diffeient gmund often, and
tierefore thofe frcemen, if they had been reguiarly excluded
by the judzment of oufter, ftom all rights of the corporation,
mizht #ill be the only perfons who could vote. I don’t know,
that by deltroying the carporation, the reprefentation of the
ey would be deftroyed ; therefore this piece of evidence doss
it leem to weigh much upon tae fubject,

They then call Me. Hally 10 order to fhaw that the charter
¢f ilczation, by King James, was tound among the cize
muninents—{ill farther o fhew, chat that charter was ac-
ff;‘lf:d.

They then read an entry of the gth of Feh, 1088, which
¢utams a hit of the common-councidy who weie reftored,
N who scted immediately alter their reftoration at this alicm-
v There were fuine vacancics, which they proceeded to £11
it elfuably,

Thev then called Mro Benjamin Handley, to prove he had
Caprizar at the elecnion of mavars, by the ciuzens ac Large.
) trath there was no queilion about that.

Mo, W, Hamil on was cailid 1o prove, that tiere was a
r‘rn‘.xﬁ lor the clecaon of dhesift; and that Ny, Amcry, the
coanand, vored ar that eleciion

Lo think much turns upon thary if he had even voted on
f: Popuiar fdes for in all thefe borau_h difpures people embark
Coenitereat {udesy and engage with a great deal of warm.r—
aoirtle & ends on wnac they do.,

oy wil be now to fetle the tue quefbion of right, be-
b0 the parties and 1 again vepear, tha: I thould have been

< U iwe found, there having been {6 lony an ufage (the
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origin of which the felect body themfelves don’t feem to be wel}

{atisfied of) I thould have been extremely well pleafed, if I could
have found a good ground, upon which this defendant could hare
{upported himfelf, becaufe where there have been long ufages, it
is fit, if poffible, that they fhould be (upported, for the fake of
peace and quiet—that men’s titles thould be at reft; but how.
ever, when they are canvafled, and fpeciﬁt:}dground ftated, upon
which they arc 10 be fupported, thatground muft be made ou

Now the fubftance of the cafe, upon which the defendant i
to reit here, is, that this charter of Charles 11. was accepted by
the old co-po-ation, and acted upon by that old corporaion, 1t
feaft up to the extent of this election, and that therefore that i
now to be the rule of their conduct.

fatisfactorily.

7%&4 t?nun way fle ﬁfﬁ y:3 g ( Mr. Bearcroft. 1 beg your Lordfhip’s pardon—I apprebiend

the iffue to be, the acceptance by the ctizens and inbabitants,

Court. 1 have ftated my fenfe of that to the jury; if I am
wrong, it is now too late to be corrected, for I have made up
my mind upon it.—{ certainly underftand citrzens and inbabitants
there, to mean the old corporation,—the perfons reflored by tix
charter of Fames I1.—1 take that to be the true queltion ; and
f you fhould find, on a full and fair confideration of it, that
th;s charter of Charles II, was never acted upon, and confidercd
zs the rule for the conduct of this corporation after they wee
reftored, in this point, namely, the election of aldermen—
(tor beyond that there is no call to carry it)—if that fhail be
vour opinion, 1 fhall certainly recommend to you to find 2
verdict upon the firft iffue, in favor of the defendant. Upon
the fecond iffue, in favor of the defendant. Upon the 4th,
bth, sth, and 8th iffues, in favor of the defendant.

In that cafe, you will find a verdi&t upon the 34, 5th, an]
oth iffues, in favor of the plaintiff; becaufe I cannot concene,
that this charter can be underftood to be accepted in all i

arts.

g With refpect to the roth iffue, upon the notification of the
order of council, I fhould rather think, that the beft thing Eﬂ,
can do is, to let that follow the fate of the other; if you d
yeur verdict in favor of the charter of Charles I1. that the
you fhould find a verdict, that it was not fufficiently fignified}
on the contrary, if you find your verdict againft the chartet
of Charles I1. then you will find, that it was prnp*:.rly fiznie
fied ; in order to exclude any farther queftion upon it.

With refpeet 1o the eleventh, it is clear, that the chaﬂstﬂ{
Vames 11, was accepted ; that iffue you will find, therc:of
with the plaintiff. And, with refpect to the twelfih, if {f*;

i



