[ 54 ]

¢ the King againtt his fubjects.”—To whomfoever
that impuiation belor_lgs, it 15 c_ertainly the greateft
offence that a fubject of this kingdom (be he
whom he will) can poflibly commit : Gentlemen,
whether that belongs to Mr. Almon, or to the
writer, 1 muft fubmit to your confideration.sm—
Whether it belongs to the other, 1s not now the
fubjeét for your difcuflion.~—Gentlemen, I fhould
be very unwilling, as I have ftated it to you, to
have 1t totally immaterial ; as I am uninftructed
by Mr. Almon, who knows nothing of this pa-
per, cither to defend 1, or to {fubmit to the
criminality of it. As 1 have no inftructions,
on the fubieét, I will not trouble you with
many obfervations : wiiencver the 7ea/ publifher
comes to be tried, the Jury then concerned will
confider and decide on the queftion. It has been
faid, that this 1s ¢ to vilify, and afperfc the King
¢ himfelf.”~T he higheft offence that the rancour
of the moft malevolent heart could ever conceive ;
but is it fuch ¢ Is 1t to vilify and afperfe the King ?
Was it the opinion of the drawers of the infor-
mation that 1t was fo ? I am of opinion that it
could not be {0 ; I am of opinion, from a fingle
omiffion, that that was not the conftruction the
drawer of the information put upon it. 1 have
always been led to obferve, that the word fa/fe
has been inferted in thefe informations——every
one of them. How happencd it to be omitted
here ? If this conveyed perfona] reficction on the
XKing, would not the drawer ¢f the information
ave been prompied, for the honour of the King,
to fay that it was folfe 2—1 do fay it, thatif
there is a fingle word derogatory to the perfonal
honour and virtues of his Majefty, it is fallc in
the higheft degree—1I fay, they fhould have faid 1t
was fo.—They cannot now, with decency, contend

that the King is perfopally refle¢ted on, becaufe
' they
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they have not undertaken to fallify the matter of
that.~1 here 15 another obfervation that 1 would
fubmit to you ; and I don’t mean to fubmit it to
you as at all preventing your going into the con-
ftruttion of this paper.—It was only given me to
contend, that the publifher of this paper is innocent::
but I muft take fome hints from what has heen faid,
and fome doétrines that have been laid down. I take
notice of it, becaufe on future occaflions it will con-
cern others, and becaufe (in my opinion) it con-
cerns the public. 1 doagree, that perfonal impu-
tations on the King, can never be defended ; bur,
I do affert, that the freedom of polical difcuffion
15 of the utmoft confequence to all our liberty, and
I do 1nfiit upon 1z, that the actions of this govern-
ment may be canvafled, freely, and confiftently
with the duty of a good {ubje ; and then ought
always to be defended,—The King’s hand muft be
employed to the act.~ It 1s no umputation to the
King, to cenfure the alts of govermment.——In
no fenfe 1s the King to be cenfured, when the
conduct of government 1s only ammadverted on.
It would be idle t¢ {tate, that there is a confli-
tutional check, on the power of the Crown,
ledged 1n thofe hands, where
fay that is criminal, and glve them information.
Having entered lately my proteft againft this
doltrine, Ifhall net trouble you with any apph-
cation of it to the prefent queftion. Let this
imputation be what 1t will, Mr. Almon 15 not
guilty of it: he is not the pudlifper.——Nr. Al
mon is a bookfeller, lives I believe 1n Piccadiily,
and you find the charge aganft bin 1s, the having
this book in his thop. 1 fhould realiy thisk, for
the fake of the honour of the laws, for the fafety
of every man, that 15 Dy no mweips probor evi-
dence to convi€t a4 man uron: @ ohave oiways
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thought, that to the ¢ffence of a crime beloncrq
mmtention. 1 could never conceive that any man
could be guilty who was not criminal in bis beass,
I have always underftood too, that whatever is ne-
ceffary to conflitute an oftence, 1s incumbent on
the profecutor to prove.———Gentlemen, is there
the leaft tittle of evidence before you to affeét
My. Almon ¢ not only with a black malevolent
intention, aicribed to him in the information, but
with any 1ll intenton at all —from any mifchief
done, or to be done ?—a paper contained in a
mifcellaneous tract ;5 found only at that fhop.—
Gentlemen, it Mr. Almon was to be conviéted as
an offender 1n the publication of this paper, I
think we fhould be what never will be allowed
in this counwy 1 hope, and I believe what, in no
civihzed country ever wis——that a man fhould
he innocent in his intentions, and at the {ame time
guilty—It {cems to me to be the greateft paradox,
the greatefr folectim that ever was attempted to
be proved, Gentlemen, therefore in behalf of
Mr. Almon, we now 1nfift upon it, that thouch
the faét 1s, that this book was found 1n his thop,
yet that Mr. Almon 1s 1 no {enfe the publifher;
nor criminal 3 he never had 1t, or if he had, his
-mind never went with 1t.—After havine obfcrved
to you upen what has been produced to you
ﬁlppwt of the profecution, it would be almoit
unnecefiary to’open to you the particular cireuim-
ftances of DMr. Almon’s cale: but, gentlemen,
we have not only that defect of evidence which
we are to rely upon—we have not only to fay
that Dr. Almon has not been proved to be the
mientional publifher of the paper (and this wes
2 fo;utf.l} nnLﬁaly to be proved bemle he could
be couvicted) but we have 1t neganvely ta prove
that this came to Mr. Almon’s ih(m without his
knowledos,
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knowledge, and that he fent it back as foon as
he knew it! Is that circumitance {ufficient to
prove Mr. Almon’s guilt © Trifling indeed }—m
we know that advertifers will infert whatever they
think proper ! and Mr. Almon’s name appearing
to that advertifement, it ought not to be the occa-
fion of any inference drawn agamft Mr. Almen.
Gentlemen, you will be told, that among the trade,
it 1s their conftant cuftom to infert the names of
fiich bookfellers as are moft convemently &ruated
for the circulation of fuch books—and this was
inferted without his authority,—~and the books re-
curned unfold—the few that were {old, were with-
out his -knowledge or intention.—If thefe cir-
cumftances appear before you, how can you fay
that Mr. Almon is guilty of pubhihing this paper ?
[f publication is an offence, Mr. Almon cannot
be faid to have committed 1t? Mr. Alsion was
entirely innocent, entirely ignorant of 1t ————
and, if this is to be the law of the land,—f a
law fo contrary to natural juflice 15 to prevail,
how 1s any fituation of men—any age to be {afe?
The common excufe can never be admitted, be-
caufe it 1s quite different, 16 indention 18 1nnale-
inl—A man then 1s criminal i the higheft dearee,
though, at the fame time, he never knew what was
doing.—1 do moft heartily {ubleinbe to a doctrine
laid down by the Attorney-Generaly as I build
upon its authority a doctrine, which, I think, 1s
highly wholefome and beneficial to the fubjects of
this kingdom. Lle has {aid, that w ali cafes what-
ever, the liberty of the prefs 15 the molt facred of
all others.  Tle has truly faid, that that principle
refts on the fame principle, and the fume fecurity,
and to be ooverned by the fame law, s every other
article of our bberty, It is moft cortainy 10, M.
Atorney-General has fata, thet the bberty of the
prefs, 15 the Jiberty of wiiting what as yufl 1,

fﬂi’s
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{ays he, have the hiberty of afting and doing; but, if
1 abufe that liberty, Ibecome criminal, Certainly
fo! no pofition can be clearer !=If there is an abufe
of that liberty, undoubtedly it is the higheft mif.
demeanor, in proportion to the value of the liberty
he abufes ; butapply that to any other liberty to
the prefent cafe. I have the hiberty of walking ;
(when I can, I have that liberty too) but fuppof-
ing, that in the courfe of my walking, I abufe
that by doing any mifchief, then 1 abufe that -
berty : or fuppofing, that in any other hberty that
I have of alting, I a¢t criminally, then I am pu-
nifhable for it. Moft certainly fo l~—Suppole |
have the liberty of ufing my hands, if I ufe them
to the affault, or to the annoyance of my neigh-
bour, I am then criminal: Jur under what circum-
ftances? 1t 1 do 1t pEsiGNEDLY, then 1 am crimi-
nal ; if not, I cannot be o3 look into every liberty
we enjoy, and you will find, that the exercife of it
depends upon zhis principle, 1 will not abufe it.
If a mifchief arifes to my neighbour, Iam infome
fenle anfwerable 1n a civil aét, but I can never be
made a c¢réminal, unlefs I am guilty of wilful
abufe. Mr. Attorney-General has put in the very
cale : aman has the hberty of ufing his hands ; if
he ufes them to the mifchief of his neiglibour, he
1s a ciiminal; butif by accident he hurt his neigh-
bour, he 1s not criminal, he hath not offended
again(t the peace. What means the diftinétion?
Why, 1n the latter cafe, he is not criminal, becaufe
he had no intention to do the aét he did ; and to
conftitute criminality, it is neceflary there fhould be
a wicked 1ntention—to apply this to the cafe of Mr.
Almon. Suppofing now, for argument fake, that
you arc convinced that this paper 1s criminal—Mr.
Almon has,in the courfe of crade, publifhed it; that

it has been publithed at his thop ; now, it does not
AppCar
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appear that he had the leaft knowledge of it; in-
deed we will produce proof to you of the negative,
that he had not the leaft knowledge of it,  Stat-
ing the cafe thus, the fame rules that extend to a
man’s anfwering for every aft of wrong, where
there is an intention, certainly the fame rules muft
acquit, where there 1s wo wicked intention. Gen-
tlemen, { will therefore {ubmit to you, upon ail
the circumftances of this cafe, that we are entitled
to your verditt for Mr. Almon; that his con-
du@ cannot be condemned, without viclating
one of the firft principles of natural juftice; and
I do hope, thatif I fhould be {o unfortunate as to
have that ever admitted to be violated, I hope it
will be violated for fome greater purpofc, than
merely to affe¢t the ruin of a book{eller, who, in
this part of his conduét, 15 not criminally putlty ;
and whom, in this cate, Gentlemen, I muit {ub-
mit to you, as an bonefft and an innocent man.

Mr. Davenpert. We will call a witnefs to prove,
that Mr. Almon 1s the miftaken object of this pro-
fecution ; that the books were fent to his houfe
without his knowledge.

(Call Tobn Miiler,

Fobn Miller {worn. |

Serjeant Glynn. 1 am not bound to prove the
contrary of what they bave not proved.

Court.  Ufe your own judgment.

My, Daverport.  1apprehend, in a caule of this
fort, we need ‘call no witneifes at all. I fhall be
very fhort upon 1t.  This charge 15 a2 mahctous
and wilful publication of this libel, that hes been
read to you from the paper i2felf, and from the re-
rord, Youwill try whether that evidence fatishes
you, that Mr. Almon 1s the req! or the miffaken ob-
ject of this profecution? The partics who prove
the fuppofed publication, prove tie gomng 1nio I}i[i‘
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Almon’s thop, in Piccadilly, and buying there a
pamphlet that they afked for, under ‘the title of
the London or Britith Muleum. That 15 the evidence,
There 1s no letter produced to you ; there is no fpe-
cification of that fort of libel, that 1s contained
upon the face of the record. The book, the
pamphlet was {old there without the others know-
ledge of the contents of 1t. It 1s ufual, and I believe
many of you know 1, for bookfellers, 1n different
parts of the town, to fend pamphlets and books pub-
hifhed for themfelves to other bookfetlers; and this
appears to be by one JohnMiller, who ftands forth,
notonly as the printer, but the actual publither of
it. If that be the cafe, and, if 1t were pofiible, that
this might be publifhed for {fome other man, who
avows the publication, it nught be fent very ho-
neitly to Mr. Almon’s, or any other fhop m thi
town, and they would bz cqually the objects of
this profecution ; it confent, if concurrence docs
not ¢o with the crime, of that you are to be tie
Judees ; of that, no evidence has been given; nor
15 1t poflible to ftamp a crime of {o cnormous a na-
ture, as has been deferibed by the Attorney-Ge-
neral, on a man, who himfelf has had no commu-
nication with the publither. 1 adviled my client
to call no witnefles, and 1 do fubmit to you, that
he is very clear of this charge: if they mean to
try it again, they will get better evidence of Ly
gullt,

Lorp MAYSFIZELD )
TO THE JURY, g

T urrE arctwo crounds i this trial or your
confideration.  “T'he ©irit 15 matter of fact, whe-
ther bc did pullih ir. ‘The fecond 1s, whether
ihe cenftrudtion pur upon the paper by the in-
formatien 10 thoje words where there are dalhes,

2nl not words at lenorh, 18 the /e conliruction;s
fr;.ff?f

*
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that 75, whether the application 15 to be made to
the King, to the adminifiration of bis govermment,
to his miniffers, to the Members of the Houfe
of Commons, to England, Scotland, America, jree
land, as put upon it by the information ; becaufe,
after vour verdilt, the fenie fo put upon it, will
be taken to be the ¢rre fenle : thercfore, if you are
of opinion, that that 1s materially the «wrong fenfe,
it will be a reafon for aot conviéting him upon that
ferfe.

In the firlt place, as to the pudlicarion, there is
nothing more certain, more clear, nor more efta-
blithed, than that the publication—uafule at a man’s
thop—and a fale tberein, Dy his fervant, is cvie
dence, and not contradicted, and explained, is
evidence to convict the smeffer of puclicaticiny be-
caule, whatever any man docs by cielier, he does
i bimfelf. He 1s o tike care of what he publithes ;
and, if what he pubhifhes 1 wcwsal ™, 1tis athis
peril.  If an author 12 at hberty co wiize, he writes
at his peril, 1t he wiites or publifhes thet which is
contrary to law; and, with theintention or view;
with which a man swrifes or »u020es, that is i his
own breaft. It 1s o othible 2o any man to know
what the vievy are, buttrom the ¢ 7¢/0:f : if the

3
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act 1efelf 15 fuch, a5 mfers, 1n poimne oo, a dad

viewsy then the bt nnlels proves the thing, And as
to the terms mlivcas, [odiiicns, and a vicat many
1 ciher

ey e Mgt e il gy, — el o e ig——

* Whar Ssanlawlul 3=The culy Ratetes apeant il 23
31 B, 1, 2d and 12¢h Rie, I, condemn or punith o o op
than fale s, They fay, © Char whoever {hidi be fo e dy
““ totell, or publith any fi42 news or tales, whe:chy difcord
““ or flunder may arow berween the Kiag and his people, or
¢ the grear men of the reaim, il betaken and keprin pri-
‘“ {fon, unul he has brought him into Court, which vy the
““ the firft author of the tale.”  Juniv~’s Jetter does o il
within thefe datutes, for the Avcrnev-Generaly 12 his mfur-
maiion, does net call it 20 |
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other words that are drawn in thefe informations,
they are all inferences of law, anfing out of the
fat, In cale it be illegal.  1f it is a Jegal writing *,
and a man has publithed it, notwithfanding ihefe
epithets, he is guilty in no fhape atall, And Mr.
Serjeant Glynn told you what was true in libels
formerly : they had more epithets of that kind,
and, among the reft, they put in the word fa/f;,
but he 1s miftaken as to the time; it was left our
many years ago; and the meaning of leaving this
out 1s, that 1t 18 totally smmaterial in point of proof,
true or falfe: if 1t is true, there is, by the conili-
tution, a legal method of profecution, from the
higheit to the loweft—every man for his offences,
It has been left out, and many others of the fame
nature, a great many years ago, 1n profecutions of

thiskind +: butas to the two facts now before you,
As

—

ol P e e e e e e

* How 1s any man to know avhat isa legal auvriting ?

+ How many years ago ?—It was left out in the informa-
tion againft Mr. Wilkes, becaufe all the Crown lawvers know
very well, that every word of that North-Briton was trur,
But does Lord Mansfield mean, that 1t has been left cut cver
fince he knew the Court of King’s-Bench? He certainly does
not, fer he knows better. He cannot have forgot, (being So-
licxtor-General at that time) that in the information arainft
W. Owen, tried the the 6th of July 1752, for publifhing the
cafe of Alexander Murray, Lfg; the words are, a wicked,
falfe, icandalous, feditious, and malicious libel. Thereiore
it is nota great many yeais ago, fince the word fulfe was lelt
out. But it feems to be omitted now, in conformity with,
and perhaps the better to enforce that wew and abfod doc-
trine, that any writing, true or falle agamnft 2 miniler, 15 2
hibel. It may be fo, according to the mperial flavifa civil
law; but it 15 contradi®ted by natural reafon, upon which 13
founded the mild and liberal law of England. Indeed, Lord
Mansfield’s definition of the liberty of the prefs, warrants us
in this {uppofition, for, upon Mr. Woodfall’s trial, he faid,
¢ The liberty of the prefs confifts 1n no more than this, a l1-
‘¢ berty to print now without a licence, what tormerly could
‘“ be printed only with one.” And, in the information

againft Richard Nutt, for printing and publithing n the Lg;l-
n
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As to the publication, here are two witneffes that
{wear to the fact: Bibbins {wears, that being led
by an advertifement, that fuch a pamphler was
publithed and fold at the defendant’s, in Picca-
dilly, that he went there, afked for it publicly ;
it was publicly expoled to fale, and fold to him b
a lad 1n the fhop, that afted as a fervant at the de-
fendant’s, There 1s another witnefs, Crowoder, who
likewife {wears, that he afked publicly for one,
and that it was {old him by the defendant’s man :
thus it ftands upen their evidence. 1f there had been
any artifice, or trick, of fending a man privately
into another man’s thop, to {ell ity in order to trap
him, 1f he has fuch a thing; thatis to be proved
by the defendant.  Inthis cafe, the defendant may
calla fervant of Ius to give evidence; but they
have judged 1t wifer and prudenter not to call him
therefore 1t refts entirely upon this {ugoeftion.

Ghan.  We did not call the fervant, we called
Mr. Miiler the publither.

Mansfield. It certamnly refts fingly upon the
evidence of the two witnefits, with regard to the
publication of this paper: if you believe thefe two
witnefles, you will be fatisfied as to the fa&: if
you believe that what they have fworn is falfe, and
not true, vou will ot be [atisfied.

As to the {enfe put on the words by the mfor-
mation, you will exercife your own judoment:
but this certainly, in point of law, is againft the
defendant ; and, it you are alfo fatished with the
fenfe put on the words by the information, you

I 2 will

——— e e e e
don Evehing Polt, of Sept. 10, 1734, the paper is cailed a
Jale, wicked, fecandalous, feditious, and malicious tibel, "This
formation was filed bv Lord Mansfield himflf when he was
Attorney-Generzl.  And, in the information ac-init Dr.
Shebeare, tried by Lord Mancficld in Tiinity term 1758, for
publifhing the Sixth Letter to the People of England ; that
fetter Is called a fuliz, wicied, feandalous, &c. libel.
St D!ggﬂ ::f tihe Laax FE}'HL;‘&L[:
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will find the defendant guilty. They {everally
prove there bring bought there ; but if you beliey:
they were not DOL-Ullt Lhu.rr:, or fhoyld not agree
with the information, with regard to the fenfe then,
put on the words, in theic parts of the paper; iy
either of thele circumfiances, you will azenis th

defendant; and therefore, 1 order to Huldu your
judgment the better, vou will take the 1 paper angd
the Information with you,

The trial was over about twelve. The Tw
then went cut, and flaid out near two hours and ¢
halt,  When they returned mto Court, Hfzrbtr:
Mackworth, IZfq; (one of the Jury) faid to Lord
Mansheld,

My Lmd am inftructed to afk a qhumn

Whether ILHIHU n the fhop Dy o fervant, of a
pamphlet, mthout the kno ulc...i e, ;jrivity, or
concurrence o the mafler in Lh\, ale, or cven
without a knowledge ot the contents of the lib]
or pamj phici {o foﬁ.i be {uificient evidence to con-
vict the mafter ?

Towhich Lord Man fad antwered,
T have alwavs undertiood, and talze 1t to bo

-

clearly h_{th,..,[, that evideace of pu’** 1c Lile, Ct
]}Lmllr‘ &N pmu Ly Lo 1L, 111 the {hop, by the {ervant it
or any body in the houfe cr ﬂlO;) 1S imuur._m CVI-
dence to convict the inc ﬂ.f ¢ of the houte or fhop,
though there was no privity or concurrerice in nim,
uniels he proves t[“ coirar s, or that there was
{fome tricl or collufinn.

'ne Jury then ;zgrced amoeng themfclhes s bus
before the verdict was given, Lord Mansfeld de-

T the fltmmc;‘-Gmm*;zl and Mr. Scrjeant
Giveon o amend and tale dovn lus opinion y an l

acre he repesied as above to the Jury, except, thas

.
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inftead of faying 1t was fufficient evidence, he faid
it was prima facie evidence to chargé him, unles
he could fhew it was by trick or collufion, and
without his knowlege or privity ; and thg added,
« If I am wrong, they may move the Court, and
«« the trial will be fet afide.” .

The Jury being now agreed, the foreman, Leo-
nard Morfle, Efg; faid cuinry.

Previous to the begcinning of the fucceeding
term, the defendant having had a confultation
with his council, was advifed to move for a new
trial 3 which was accordingly done on the 275th of
June, upon the ground of law, that the mafter is
not anfwerable, 1 a criminal cale, for the conduét
of his fervant, where his privity 1s not proved;
but the Court did not think proper to grant a new
trial.

On the 28th of November, 1770, the defendant
was brought up for judegment, when his council
produced affidavits of the feveral fadts mention-
ed 1n Mr. Sereant Glynn’s {peech upon the
trial.  However, the judement of the Court was,
to pay ten marks (7. e 0L 135, 44d.) to the King,
and to give fecusity for his good behaviour, for
twO years, in EIGHT HUNDRED POUNDSs ; himlelf in
four hundred, and two fureties in two hundred
pounds each. |

The real printers and publifhers being tried at
Guildhall, each by a Tury of independent citizens
of London, were all ceguitted.

The law proceudings attending this trial, coft
the cefendant oN@ nyNDRED AND THIRTY-NINE
pouNos 2nd cleven-pence.
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