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Washington, Wednesday, September 18, 1910

The President

REGISTRATION DAY

BY THE PRESIDENT OF THE HTITED STATES

A PROCLAMATION

.WVHEREAS the Congress has enacted
and- I have this day approved the Selec-
tive Training and Service Act of 1940,
which-declares that it is imperative to
increase and train the personnel of the
armed forces of the United States and
that in a free society the obligations and
privileges of military training and service
should be shared generally in accordance
with a fair and just system of selective
compulsory military training and service;
and

WHEREAS the said Act contains, in
part, the following provisions:

"SEc. 2: Except as otherwise provided
in this Act, it shall.be the duty of every
male citizen of the United States, and of
every male alien residing in the United
States, who, on the day or days fixed for
the first or any subsequent registration,
is between the ages of twenty-one and
thirty-six, to present himself for and sub-
mit to registration at such time or times
and place or places, and in such manner
and in such age group or groups, as shall
be determined by rules and regulations
prescribed hereunder.

"S e. 5. (a) Commissioned officers,
warrant officers, pay clerks, and enlisted
men of the Regular Army, the Navy, the
Marine Corps, the Coast Guard, the Coast
and Geodetic Survey, the Public Health
Service, the federally recognized active
National Guard, the Officers' Reserve
Corps, the Regular Army Reserve, the En-
listed Reserve Corps, the Naval Reserve,
and the Marine Corps Reserve; cadets,
United States Military Academy; mid-
shipmen, United States Naval Academy;
cadets, United States Coast Guard Acad-
emy; men who have been accepted for
admittance (commencing with the aca-
demic year next succeeding such accept-
ance) to the United States Military Acad-
emy as cadets, to the United States Naval

Academy as midshipmen, or to the United
States Coast Guard Academy as cadets,
but only during the continuance of such
acceptance; cadets of the advanced
course, senior division, Reserve Officers'
Training Corps or Naval Reserve Officers'
Training Corps; and diplomatic repre-
sentatives, technical attaches of foreign
embassies and legations, consuls general,
consuls, vice consuls, and consular agents
of foreign countries, residing in the
United States, who are not citizens of the
United States, and who have not declared
their Intention to become citizens of the
United States, shall not be required to be
registered under section 2 and shall be re-
lieved from liability for training and serv-
ice under section 3 (b) ."

"SEc. 10 (a) The President is author-
ized-

(1) to prescribe the necessary rfles
and regulations to carry out the provi-
sions of this Act;"

"(4) to utilize the services of any or
all departments and any and all officers
or agents of the United States and to
accept the services of all officers and
agents of the several States, Territories,
and the District of Columbia and sub-
divisions thereof In the execution of this
Act;"

"SEc. 14 (a) Every person shall be
deemed to have notice of the require-
ments of this Act upon publication by
the President of a proclamation or other
public notice fixing a time for any regis-
tration under section 2."

NOW, THEREFORE, I, FRANKLTN
D. ROOSEVELT, President of the United
States of America, under and by virtue
of the authority vested in me by the
aforesaid Selective Training and Service
Act of 1940, do proclaim the following:

1. The first registration under therSe-
lective Training and Service Act of 1940
shall take place on Wednesday, the six-
teenth day of October, 1940, between the
hours of ' A. M. and 9 P. M.

CON"TENTS

THE PRESIDENT

Proclamation:
Registration Day, October 16,

1940.....

Page

3699
Executive Order:

Alaska, partial revocation of
land withdrwal and-ieser-
vation for use as air naviga-
tion site. 3700

RULES, ESGULATIONS,
ORDERS

Tm 7-AnxCUTrMUn:
Agricultural Adjustment Ad-

ministration:
Cotton marketing quotas for

1941-42, proclamation by
Secretary of Agriculture- 370l

T lx O-Az=: Wn DrsnrEir:
Personnel; enlistment of flying

cadets --- -_......... 3702
T E 26--In.T AL Rx .-uE:

Chapter I-Bureau of Internal
Revenue:

Excise tax on employers under
the Federal unemploy-
ment tax act--- 3704

Miscellaneous excise-taxes,
warehousing of distilled
spirits . 3702

Trm 38-Pnsons, Bo=s AN
VnMMM.s' RE=u:

Chapter I-Veterans' Adminis-
tration:

Death pension or compensa-
tion, apportionment of- 3727

Tzmu 49--TsronrrrO O rm
R-Anrnomis:

Interstate Commerce Commis-
sion:

Districts established pursuant
to Motor Carrier Act of
1935- 3728

NOTICES

Department of Agriculture:
Federal Security Agency:

Michigan, counties designated
for te ant purchase loans- 3735

(C0.ntnued on next page)

HeinOnline -- 5 Fed. Reg. 3699 1940



FEDERAL REGISTER, Wednesday, September 18; 1940

FEDERA L /EGISTEI

Published daily, except Sundays, Mondays,
and days following legal holidays by the
Division of the Federal Register, The National
Archives, pursuant to the authority con-
tained in the Federal Register Act, approved
July 26, 1935 (49 Stat. 500), under regula-
tions prescribed by the Administrative Com-
mittee, approved by the President:

The Administrative Committee consists of
the Archivist or Acting Archivist, an officer
of the Department of Justice designated by
the Attorney General, a~d the Public Printer
or Acting Public Printer.

The daily issue of the FEDEAL Rms=
will be furnished by mall to subscribers, free
of postage, for $1.25 per month or $12.50 per
year; single copies 10 cents each; payable in
advance. Remit money order payable to the
Superintendent of Documents directly to the"
Government Printing Oilce, Washington, D C.

CONTENTS-Continued

Department of the Interior:
Bituminous Coal Division:-

Brazil Block Fuels, Inc., mem-
bers of-- -- -

Hearings:
Coal preparation, cost, sale

and distribution. data--
District Board No. 11, peti-

tion for relief.
Bureau of Reclamation:

All-American Canal Project,
Calif., first form reclama-
tion withdrawal ---------

General Land Office:
Alaska, air navigation site

withdrawal ............
Securities and Exchange Com-

mission:
Declarations filed:

Northern States Power Co.
(Del.) and Northern
States Power Co. (Minn.)
(2 notices)...........

Northern New England Co.,
et al., hearing-- ---

San Diego Gas & Electric Co.,
notice regarding filing sub-
ject to rule U-8------

Page

3729

3729

3729

3735

3735,

3736

3735

3737

2. Every male person (other than per-
sons excepted by Section 5 (a) of the
aforesaid Act) who is a citizen of the
United States or an alien residing in the
United States and who, on the registra-
tion date fixed herein, has attained the
twenty-first anniversary of the day of his
birth and has not attained the thirty-
sixth anniversary of the day of his birth,
is required to present himself fof and
submit to registration. Every such per-
son who is within the continental United
States on the registration date fixed
herein shall on that date present him-
Self for and submit to registration at the
duly designated place of registration
within the precinct, 'district, or registra-
tion area in which he has his permanent

home or in which he may happen to be
on that date. Every such person who is
not within the continental United States
on the registration date flxedberein shall
within five days after'his'return to the
continental United States present him-
self for and submit to registration.
Regulations will be prescribed hereafter
providing for specialregistration of those
who on account of sickness or other
causes beyond their control are unable
to present themselves for registration at
the designated places of registration on
the registration date fixed herein.

3. Every person subject to registration
is required to familiarize himself with
thexules and regulations governing regis-
tration and to comply therewith.

4. The times and places for registration
in Alaska, Hawaii, and Puerto Rico will
be fixed in subsequent proclamations.

5. I call upon the Governors of the
several States and the Board of Commis-
sioners of the District of Columbia to
provide suitable and -sufficient places of
registration within their respective juris-
dictions and to provide suitable and
necessary registration boards to effect
such registration.

6. I further call upon all officers and
agents of the United States and all offi-
cers and agents of the several States and
the District of Columbia and subdivhsions
thereof to do and perform all acts and
services necessary to accomplish effective
and complete registration; and I espe-
cially call upon all local election officials
and other patriotic citizens to offer their
'services as members of the boards of
registration.

7. In order that there may be full
cooperation in carrying into effect the
purposes of said Act, I urge all employers,
and government agencies of all kinds-
Federal, State and Local-to give those
under their charge sufficient time off in
which td fulfill the obligation of regis-
tration incumbent on them under the
said Act.

America stands at the crossroads of its
destiny. Time and distance have been
shortened. A few weeks have seen great
nations fall. We cannot remain indif-
ferent to the philosophy of force now
rampant in the world. The terrible fate
of nations whose weakness invited attack
is too well known to us all.

We must and will marshal our great
potential strength to fend off war from
our shores. We must and will prevent
our land from becoming a victim of
aggression.

Our decision has been made:
It is in that spirit that the people of

our country are assuming the burdens
that now become necessary. Offers of
service have flooded in from patriotic
citizens in every part of the nation, who
ask only what they can do to help.
Now there is both the opportunity aiid
the need for many thousands to assist
in listing the names and addresses of
the millions who will enroll on registra-
tion day at school houses, polling places,
and town halls.

The Congress has debated without
partisanship and has now enacted a
law establishing a selective method of
augmenting our armed forces. The
method is fair, it Is sure, It Is demo-
cratic-it is the will of our people,

After thoughtful deliberation, and as
the first step, our young men will come
from the factories and the fields, the
cities and the towns, to enroll their names
on registration day.

On that eventful day my generation will
salute their generation. May we all re-
new within our hearts that conception of
liberty and that way of life which we have
all Inherited. May we all strengthen our
resolve to hold high the torch of freedom
In this darkening world so that our chil-
dren and their children may not be
robbed of their rightful inheritance.

IN WITNESS WHEREOF I have here-
unto set my hand and caused the seal
of the United States to be affixed.

DONE at the City of Washington this
sixteenth day of September In the year of

our Lord nineteen hundred and
EsEAL forty, and of the Independence

of the United States of America
the one hundred and sixty-fifth.

FRANKLIN D ROOSEVELT
By the President:

CORDELL HULL,
Secretary of State.

[No. 2425J
[P. n. Doc. 40-3898; Filed, September 17,1040:

10:16 a. in.]

EXECUTIVE ORDER

REVOING n; PART ExEcurxtv OrDER No.
8344 Or FEBRmARY 10, 1940, AND REssRv-
ING PuBLiC LAND FOR USE AS AN AIR
NAVIGATION SITE

ALASKA

By virtue of the authority vested in me
by the act of June 25, 1910, c. 421, 36
Stat. 847, as amended by the act of Au-
gust 24, 1912, c. 369, 37 Stat. 497, It is
ordered as follows:

Szc. 1. Executive Order No. 83441 of
February 10, 1940, temporarily with?
drawing public lands on Kodiak Island
and certain other Islands, Alaska, for
classification and in aid of legislation, is
hereby revoked so far as it affects the
tract of public land on Woody Island
lying within the following-described
boundaries:

Beginning at corner No. 1, from which
the point for Cor. No. 1, M. C., United.
States Survey No. 1675, in approximate
latitude' 57*46'40" N., and longitude
152019' W., bears S. 45"45 E., 209.5 feet,
thence by metes and bounds.

S. 60"15' W., 860 feet to comer No. 2;
N. 29o45 W., 860 feet to corner No. 3;
N. 60"15' E., 860 feet to comer No. 4;
S. 29*45' E., 860 feet to corner No. 1,

the place of beginning, containing 16.08
acres.

5 P.R. 654.

3700

HeinOnline -- 5 Fed. Reg. 3700 1940



FEDERAL REGISTER, Wednesdaj, September 18, 1940

SEc. 2. Subject to the conditions ex-
pressed in the above-mentioned acts, and
to all valid existing rights, the land de-
scribed in section 1 of this order is hereby
withdrawn from settlement, location,
sale, or entry, and reserved for use by
the Department of Commerce as an air-
navigation site.

SEC. 3. The reservation made by sec-
tion 2 of this order shall remain in force
until revoked by the President or by act
of Congress.

FeAwL D ROOSEVELT

Tax WE= HousE,

September 14, 1940.
[No. 8540]

[1. R. Doc. 40-8391; Filed, September 16,1940;
4:12 p. in.]

Rules, Regulations, Orders

TITLE 7-AGRICULTURE

CHAPTER VWE-AGRICULTURAL
ADJUSTMENT ADMINISTRATION

[Cotton, 1941-42]

PART 722--CoTTON
A PROCLAMATION Y TBY SECRETARY OF AG-

RICULTURE RELATING-TO COTTON MAnXET-
ING QUOTAS, 1941-42 MARKETING YEAR

Whereas the Agricultural Adjustment
Act-of 1938, as amended, provides:

SEM 342. Not later than November 15 of
each year the Secretary [of Agriculture]
shall find and proclaim (a) the total supply,
the normal supply, and the carry-over of cot-
ton as of August 1 of such year, (b) the prob-
able domestic consumption of American cot-
ton durh the marketing year commerncln
August 1 of such year, (c) the probable ex-
ports of American cotton during such mar-
ketlng year, and (d) the estimated carry-
over of cotton as of the next succeeding
August 1. * 

a 
*

SEc. 345. Whenever the Secretary deter-
mines that the total supply of cotton for
any marketing year exceeds by more than 7
per centum the normal supply thereof for
such marketing year, the Secretary shall pro-
claim such fact not later than November
15 of such marketing year * *, and market-
ing quotas shall be in effect during the
next succeeding marketing year with respect
to the marketing of cotton. Cotton pro-
duced in the calendar year in which such
marketing year begins shall be subject to the
quotas in effect for such marketing year
notwithstanding that it may be marketed
prior to August 1.

SEC. 343. (a) Not later thnn November 15 of
each year the Secretary shall find and proclaim
the amount of the national allotment of cot-
ton for the succeeding calendar year In terms
of standard bales of five hundred pounds
gross weight. The national allotment shall

.be the number of bales of cotton adequate.
together with the estimated carry-over as of
August 1 of such succeeding calendar year,
to make available a supply of cotton, for the

- marketing year beginning on such August 1,
equal to the normal supply. * * *

(b) * a *. The national allotment for
any year (after 1939) shall not be less than ten
mnillion bales.
_ (c) Notwithstanding the foregoing provi-

sions of this section, the national allotment
for any year shall be increased by a number
of bales equal to the production of the acres
allotted under section 344 (e) for such year.

Ssc. 344. (a) The national allotment for
cotton for each year (excluding that portion

of the national allotment provided for in sec-
tion 343 (c)) shall be apportioned by the Sec-
retary among the-zeveral States an the basis
of the average, for the live Years precdn
the year In which the national allotment is
determined, of the normal production of cot-
ton in each State. The normal production of
a State for a year Ehall be (1) the quantity
produced therein plus (2) the normal yield of
the acres diverted in each county in the State
under the previous agricultural adjustment or
conservation programs. The normal yield of
the hres diverted In any county in any year
shall be the average yield per acre of the
planted acres In such county In -uch year
times the number of acres diverted In auch
county in such year.

(b) The Secretary .hall ascertain, on the
basis of the average yield per acre in each
State, a number of acr6 in such State which
will produce a number of bales equal to the
allotment made to the State under subsec-
tion (a). Such number of acres plus the
number of acres allotted to the State pur-
suant to subsection (e) (2) Is referred to
as the "State acreage allotment." The aver-
age yield per acre for any State chnll be de-
termined on the basis of the average of the
normal production for the State for the years
used in computing the allotment to the
State, and the average, for the mme pariod.
of the bcres planted and the acre3 diverted
in the State.

(c) (1) The State ecreage allotment (less3
the amount required for apportionment
under paragmph (2)) shall be apportioned
annually by the Seretary to the counties
in the State. The apportionment to the
counties shall be made on the basis of the
acreage planted to cotton during the five
calendar years immediately preceding the
calendar year in which the State allotment
is apportioned (plus, In applicable years, the
acreage diverted under previous agricultural
adjustment and conservation programs),
with adjustments for abnormal weather con-
ditions and trends in acreage during such
five-yer period.

(2) Not more than 2 per centum of the
State acreage allotment shall he apportioned
to farms in such State which were not used
for cotton production during any of the
three calendar years immediately preceding
the year for which the allotment is mado, on
the basis of land. labor, and equipment avail-
able for the production of cotton; crop 10-
tation practices; and the coil and other phyi-
cal facilities affecting the production of cot-
ton.

(e) (1) For 1938. 1939. and any sub-equent
year, the Secretary shall allot to the several
counties, to which an apportionment Ls made
under subsection (c), a number of acres re-
quired to provide a total acreage for allot-
ment under this Eection to such counties of
not less than CO per centum of the Lum of
(1) the acreage planted to cotton in suh
counties in 1937. plus (2) the acreage therin
diverted from cotton production in 1937 under
the agricultural adjustment and concervation
program. The acreage so diverted shall be
estimated in caze data are not available at
the time of mnking such lllotment.

(2) The Secretary shall allot to each State
to which an allotment 1z made under sub-
section (b), and in which at leat three
thousand five hundred bales were produced
in any of the five years immediately pre-
ceding the year for which the allotment Is
made, a number of 'crc suficlent to pro-
vide a total State acreage allotment for such
State of not less than five thousnd acre,,

Whereas said Act contains, In cection
301 (b), the following definitions of terms
here pertinent:

"Carry-over" of cotton for any marketing
year ahal be the quantity of cotton on hand
either within or without the United States
at the beginning of such mar etlng year.
which was produced in the United States
prior to the beginning of the calendar year
then current.

"Marketing Year" means, in the cazee of
the following commodities, the period be-
ginning on th first and ending with the
recond date specifled below:

Cotton, August 1-July 31 $ • S.
"Normal supply" In the case of * * *

cotton * * s hall he a normal year's
domestic consumption and ezports of the
commodity, plus * " 40 per centum
in the c= of cotton 0 a * of a normal
years domestic consumption and exports, z
an allowance for a normal carry-ever.

"Normal year's domestic consumption', in
the case of cotton 0 0 , shall be the
yearly average quantity of the commodity
produced in the United States that -as con-
sumed In the United States during the ten
maretinZ years immediately preceding the
markting year in which such consumption
is determined, adjusted for current trends
in such consumption.

'Total cupply'.of a a 0 cotton a a a
for any marketing year sbl be the carry-
over of the commodity for such marketing
year plus the estimated production of the
commodity in the United States during the
calendar year in which such marketip- year

Whereas said Act provides, in section
301 (c), that "TMe latest available sta-
tistics of the Federal Government shall
be used by the Secretary [of Agricul-
ture] in maing the determinations re-
quired to be made by the Secretary
under this Act"; and

Whereas said Act provides, in section
350, that the provisions of Part IV (Mar-
keting Quotas-Cotton) of subtitle B of
Title flr thereof "shall not apply to cot-
ton the staple of which is 1% inches or
more In length";

§ 722.301 Findings and determina-
iors. Now, therefore, be it known that

1, Paul H. Appleby, Acting Secretary of
Agriculture of the United States of Amer-
Ica, acting under and pursuant to, and
by virtue of, the authority vested in me
by the Act of Congress known as the
Agricultural Adjustment Act of 1938, as
amended, upon the basis of the latest
available statistics of the Federal Gov-
ernment, do hereby find, determine, and
prcclaim under sections 342, 343, and 345
of said Act (52 Stat. 56, 58, 203; 7 U.S.C.,
Sup., 1342, 1343, 1345):

(a) That the "total supply" of Ameri-
can cotton as of August 1, 1940, was
24,900,000 running bales;

(b) That the "normal supply" of
American cotton as of August 1, 1940,
was 18200,000 running bales;

(c) That the "carry-over" of American
cotton as of August 1, 1940, was 12,517,-
000 running bales;

(d) That the "probable domestic con-
sumption of American cotton" during the
marketing year commencing August 1,
1940, is 8,000,000 running bales;

(e) That the "probable exports of
American cotton" during the marketing
year beginning August 1, 1940, Is
2,500,000 runnIng bales;

Cf) That the estimated "carry-over"
of American cotton as of August I, 1941,
is 13,417,000 running bales;

(g) That the "total supply" of Ameri-
can cotton for the marketing year be-
ginning August 1, 1940, exceeds by more

3701
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than 7 per centum the "normal supply"
of cotton for such marketing year; and

(h) That the national allotment of
cotton for the calendar year beginning
on January 1, 1941, shall be 10,000,000
standard bales of five hundred pounds
gross weight, increased by that number
of standard bales of five hundred pounds
gross weight equal to the production in
the calendar year 1941 of that number
of acres required to be allotted for 1941
under the terms of section 344 (e) of said
Act.

Done at Washington, D. C., this 17th
day of September, 1940. Witness my
hand and the seal of the Department of
Agriculture.

[SEAL] PAUL H. APPLEBY,
Acting Secretary.

[I. R. Doc. 40-3905; Filed, September 17,
1940; 11:42 a. m.)

TITLE 10--ARMY: WAR
DEPARTMENT

CHAPTER VII-PERSONNEL

PART 74-ENLISTMENT OF FLYING CADETS'

§ 74.7 Appointment as Reserve officer
to be accepted promptly. The com-
mandant or commanding officer of the
school or school detachment concerned
will caution flying cadets, upon success-
ful completion of their instruction, that
their acceptance of appointment as Re-
serve officers should be made promptly,
for the reason that undue delay may
result in cancelation of the appointment.
(41 Stat. 109, sec. 1, 44 Stat. 780; 10
U.S.C. 297) [Par. 20, AR 615-160, July
20, 1938, as amended by Cir. 100, W.D.,
Sept. 11, 1940]

[sEAL] E. S. ADAMS,
Major General,

The Adjutant General.
[. R. Doc. 40--3895; Filed, September 17,

1940; 9:44 a. m.]

TITLE 26-INTERNAL REVENUE

CHAPTER I-BUREAU OF INTERNAL
REVENUE
IT. D. 50061

SUBCHAPTER C-MISCELLANEOUS EXCISE
TAXES

PART 185-WAREHOUSING OF DISTILLED
SPIRITS

Amending Regulations 10
SEPTEMBER 13, 1940.

Section 213 of the Act of June 25, 1940
(Public, No. 656, 76th Congress), is as
follows:

(a) Section 2800 of the Internal Revenue
Code is amended by inserting at the end
thereof the following new subsections:

(g) Defense t= for five years. In lieu of
the rates of tax specified in such of the sec-
tions of this title as are set forth in the fol-
lowing table, the rates applicable with respect

I § 74.7 Is superseded.

to the period after June 30, 1940, and before
July 1, 1945, shall be the rates set forth under
the heading ' Defense-Tax Rate":

Section Description of Tax Old Defense-
-rate tax rate

2800 (a) (1) DlsUIledspiritsgenerally- $2.25 $3.00
2800 (a) (1) Brandy --------- --- $2.00 2.75

r

Pursuant to the foregoing provision of
law, sections 2802 (a), 2872, 2873, 2883,
2904, 3031 (a), as amended, 3037, and
3176 of the Internal Revenue.Code, and
sections 5 (e) and 6 of the Federal Al-
cohol Administration Act, as amended
(27 U.S.C. Sup., 205, 206), § 185.54 of
Regulations 101 is hereby revoked, and
§§ 185.27, 185.84, 185.90 (a), (b), 185.103,
185.109, 185.110, 185.112, 185.125, 185.131,
185.231, 185.234, 185.238, 185.276, 185.369,
185.444, and 185.461 of the said regula-
tions are hereby amended to read as
follows:

§ 185.27 Weighing tanks. Where dis-
tilled spiriti deposited in storage tanks
in a warehouse located on the distillery
premises are to be withdrawn for trans-
fer by pipe line to the fortifying room
of a bonded winery on contiguous prem-
ises, or to a denaturing bonded ware-
house on the distillery premises, or to a
tank car for shipment, as hereinafter
provided in these regulations, the pro-
prietor of the warehouse must provide
for use in weighing such spirits one or
more suitable weighing tanks constructed
in accordance with the following sec-
tion: Provided, That where brandy
only is to be transferred by pipe line
from warehduse storage tanks, and such
transfer is to be made direct to a weigh-
ing tank in the fortifying room of a con-
tiguous winery and weighed therein as
provided in § 185.444, no weighing tank
need be installed on the warehouse
premises.* (Sec. 2873, I.R.C.)

§ 185.84 Colors for pipe lines. The
pipe lines of warehouses located on dis-
tillery premises must be shown on the
plans in the colors in which they are
required t6 be painted, as follows:
Black ---- Distilled spirits.
White -------------------- Water.
Aluminum ..-------------. Steam.
Orange -------------- Air.

*(Sec. 2873, I.R.C.)
§185.90 Change in name. Where

there is a change in the individual, firm,
or corporate name.of the proprietor of
an internal revenue bonded warehouse,
he must comply with the following
requirements,,

(a) Amended permit. If engaged in
the business of warehousing and bottling
distilled spirits, and if other than an
agency of a State or political sudivislon
thereof, or an officer or employee of any

15 F.R. 1950.
*§§ 185.27-185.461 appearing in this docu-

ment, Issued under the authority contained
in section 3176, Internal Revenue Code.
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such agency, procure from the district
supervisor under the Federal Alcohol
Administration Act an amended basic
permit authorizing the warehousing and
bottling of distilled spirits under the now
name.

(b) Amended application, Form 27-D.
Submit to the district supervisor an
amended application on Form 27-D, in
triplicate, covering the new name, which
application must be approved before
operations may be commenced under the
new name.

§ 185.103 Examination of qualifying
documents. Upon receipt of application,
plat, plans, transportation and warehous-
ing bond, export storage bond, if any, and
other documents required by these regu-
lations of persons desiring the establish-
ment of internal revenue bonded ware-
houses, the district supervisor will exam-
ine the same to determine whether they
have been properly executed and whether
they reflect compliance with the require-
ments of the law and regulations. Where
any required document has not been filed,
or where errors or discrepancies are found
in those filed, or where the documents
filed do not reflect compliance with these
regulations, action thereon will be held in
abeyance until the omission, or error or
discrepancy, has been rectified, and there
has been full compliance with all require-
ments.*

§ 185.109 Other causes for disapproval.
The district supervisor will not recom-
mend approval of any application for the
establishment of an Internal revenue
bonded warehouse unless (1) the capacity
of the warehouse is commensurate with
the prospective needs of the area or lo-
cality in which it is situated and in any
event not less than 10,000. barrels, or the
equivalent thereof in tank or case stor-
age, (2) the location is suitable, (3) the
transportation facilities adequate, (4) the
design and construction of the warehouse
are 'such as to insure economical super-
vision by Government officers, and (5)
the prospective volume of spirits that will
be received, stored, withdrawn, and bot-
tled at the warehouse Is sufficient to war-
rant the establishment of the warehouse
and the expense of Government super-
vision: Provided, That these provisions
shall not be applicable where the ware-
house is an original warehouse to be op-
erated by the distiller (not including
lessee distillers) on or contiguous to the
distillery premises, or Is a second ware-
house which the distiller desires to oper-
ate on premises contiguous to or near
such original warehouse on account of
lack of storage space in the original ware-
house and the impracticability of expand-
ing such warehouse. In any case where
the warehouse has a bottling-in-bond de-
partment and the applicant Is not entitled
to a permit, the district supervisor will,
upon disapproval of the permit applica-
tion, return all copies of the qualifying
documents to the applicant without ac-
tion thereon or reference to the Com-
nlissioner.*0 (See. 2872, I.R.C.)
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j 185.110 ApproVal of qualifying doc-
uments. If the district supervisor finds,
upon examination of the inspection re-
port and qualifying documents, that the
person seeking the establishment of the
internal revenue bonded warehouse has
complied in all respects with the require-
ments of the law and these regulations,
and that the application, and other quali-
fying documents may properly be ap-
proved under §§ 185.108 and 185.109, he
will note7 his recommendation for ap-
proval on all copies of the application,
transportation and warehousing bond
and the export storage bond, if any, and
his approval on all copies of the plat and
plans, and will forward all copies of the
application, transportation and ware-
housing and export storage bonds, and
the oirginal copy of the plat and plans
and other qualifying documents, together
with a copy of all inspection reports, to
the Commissioner for final action. If
the warehouse has a bottling-in-bond
department, the issuance of a permit
should be withheld pending approval by
the Commissioner of the application,
bond, and other qualifying documents
required under the internal revenue
laws.*

§ 185.112 Disposition of qualifying
documents. Where the application, Form
27-D, transportation and warehousing
bond, Form 1571, and the export storage
bond, Form 654, if any, are approved by
the Commissioner, the district supervisor
will, upon receipt of approved copies of
such documents from the Commissioner.
as provided in Article XVI, forward one
copy of the application, bonds, plat, plans,
and other qualifying documents to the
proprietor, and will retain one copy of
such qualifying documents on file. If
the application, transportation and ware-
housing bond and export storage bond, if
any, are disapproved, the district super-
visor wil, upon receipt from the Com-
missioner of the disapproved copies of
such documents, and all qualifying docu-
ments submitted therewith, return all
copies of the qualifying documents to the
proprietor, with advice as to the reasons
for disapproval.*

§ 185.125 Transportation and ware-
housing bonds. Transportation and ware-
housing bonds, Form 1571, may be ter-
minated as to liability (1) for spirits con-
signed to the internal revenue bonded
warehouse after a specified future date,
pursuant to application by the surety as
provided in § 185.131, (2) for transactions
subsequent to the effective date of an ap-
ptoved superseding bond, or (3) for future
transactions upon discontinuance of busi-
ness by the principal after withdrawal of
all spirits from the warehouse.* (Sec.
2872, IR.C.)

§ 185.131 Application of.the surety for
relief from bond A surety on any bond
required by thege regulations may at any
time in writing notify the principal and
the district.supervisor in whose office the
bond is on file'that he desires, after a
date named, which shall be at least 60
days after the date of notification, to be

relieved of liability under said bond. The
notice shall be executed in triplicate by
the surety, who shall deliver one copy to
the principal and the other two to the
district supervisor, who will retain one
copy and transmit the remaining copy
to the Commissioner. If such notice is
not thereafter in writing withdrawn the
rights of the principal as supported by
said bond shall be terminated on the date
named in the notice, and the surety shall
be relieved (1) in the caze of a trans-
portation and warehousing bond, Form
1571, from liability for spirits consigned
to the internal revenue bonded ware-
house wholly subsequent to the date
named in the notice, (2) In the case of
an export storage bond, Form 654, from
liability for spirits bottled In bond for
temporary storage for export wholly sub-
sequent to the date named in the notice,
or (3) in the case of direct export bonds,
Forms 547 and 657, transportation for
export bonds, Forms 548 and 658, bonds
covering transportation to customs manu-
facturing bonded warehouses, Forms 643
and 1618, or bonds for the withdrawal of
spirits for the use of the United States,
Form 544, from liability for distilled
spirits withdrawn for direct exportation,
transportation for export, transportation
to customs manufacturing bonded ware-
houses, or for the use of the United
States, as the case may be, wholly sub-
sequent to the date named In the notice.
This notice may not be given by an
agent of the surety unless It is accom-
panied by a. power of attorney duly exe-
cuted by the surety authorizing him to
give such notice or by a verified state-
ment that such power of attorney is on
file with the Department. The surety
must also file with the district supervisor
an acknowledgment or other proof of
service of such notice on the principal.*

§ 185.231 Rate of tax. The law im-
poses a tax on distilled spirits produced
in or Imported into the United States at
the rate of $3 on each proof gallon or
wine gallon when below proof and a pro-
portionate tax at a like rate on all frac-
tional parts of such proof or wine gallon,
to be paid when withdrawn from bond,
except brandy distilled at less than 190
degrees of proof on which the tal- is Im-
posed at the rate of $2.75 on each proof
gallon or wine gallon when below proof
and a proportionate tax at a like rate on
all fractional parts of such proof or wine
gallon.* (Sec. 2800 (a) (1), IiR.C.)

§ 185.234 Number and sLe. Samples
of brandy or fruit spirits for laboratory
analysis must be taken from packages
designated as sample Packages. Such
samples may not exceed one-half pint
from any package at any one time, unless
It is shown that such is an insufliclent
quantity for the purpose for which the
sample is desired, and the Commissioner
authorizes the taking bf a larger sarmple,
not to exceed one pint. The number of
packages from which samples are taken
must be restricted to the minimum neces-
sary to accomplish the purpose of the
laboratory analysis. As a rule not more

than one or two samples should be re-
quired at any one time from a given lot
of brandy or fruit spirits of the same dis-
tillation, kind of cooperage, etc. When
the warehouseman desires to procure
samples from a given lot of brandy or
fruit spirits in warehouse, he will limit
the number of packages from which it is
desired to take samples to the minimum
necessary to procure representative sam-
ples of such spirits. Thereafter, if it is
desired to procure additional samples
from the same lot of spirits, the samples
should be taken from the same pack-
ages.* (See 3037, IR.C.)

§ 185238 Number, size, and use. The
warehouseman may remove from con-
tainers in the warehouse samples of dis-
tilled spirits other than brandy or fruit
spirits, for analytical purposes, or organ-
oleptic examination only. Packages from
which such samples are taken will be des-
ignated as sample packages. Such sam-
ples may not exceed one-half pint from
any container at any one time, unless it is
shown that such Is an insufficient quantity
for the purpose for wlch the sample is
desired, and the Commissioner authorizes
the taking of a larger sample, not to
exceed one pint. The total number of
samples from all containers must be re-
stricted to the minimum necessary to de-
termine the quality of the spirits. As a
rule, not more than one or two samples
should be required from a given lot of
spirits of the same distillation, kind of
cooperage, storage, etc. When the ware-
houseman desires to procure samples
from a given lot of spirits in warehouse,
he will limit the number of packages
from which It is desired to take samples
to the minimum necessary to procure.
representative samples of such spirits.
Thereafter, if It is desired to procure
additional samples from the same lot of
spirits, the samples should be taken from
the same packages.*

§ 185276 Issuance of tax-paid
stamps. The collector will issue the tax-
paid stamps. Each tax-paid stampshall
bear the signature of the collector, who
shall write or stamp thereon the date
of payment of the tax, by whom paid,
the number of gallons and tenths of
gallons of proof spirits, and the serial
number of the cask. Facsimrle signa-
tures of collectors may be affixed by the
use of hand stamps to the tax-paid
stamps, care being taken to use only
such ink as will neither fade nor blur.
The collector will enter the serial num-
bers of the stamps in the appropriate
spaces on all copies of Forms 179 and
1520, sign the certificate of tax-payment
on all copies of Form 179, retain one
copy each of Form 179 and Form 1520,
and return the remaining three copies
of Form 179 and two copies of Form
1520 to the warehouseman with the
stamps.* (Sec. 2802 (a), LR.C.)

§ 185.369 Records. When the spirits
have been removed from the export stor-
age warehouse the storekeeper-gauger
shall make appropriate entries on Form
1516 in the statement "Export Storage
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Warehouse Transactions," and the pro-
prietor shall report the removal on
Form 52C.* (See. 2904, I.R.C.)

§ 185.444 Gauige of brandy. The
brandy will be gauged in weighing tanks
in the warehouse and run directly from
such tanks to fortifying tanks or brandy
storage tanks in the fortifying room of
the winery, except that where no weigh-
ing tank is provided in the warehouse
the brandy may be gauged in a. weighing
tank in the fortifying room, in which
case the brandy will be run direct from
the storage tanks in the warehouse to
the weighing tank in the fortifying
room.* (Sees. 2883, 3031 (a), I.R.C.)

§ 185.461 Bulk containers. Under the
regulatons issued pursuant to the Federal
Alcohol Administration Act (27 CFR,
Part 3), proprietors of internal revenue
bonded warehouses may sell or dispose of
distilled spirits in bulk, 1. e., in contain-
ers having a capacity in excess of 1 gal-
lon, (1) to distillers and proprietors of
internal revenue bonded warehouses, in-
dustrial alcohol plants and industrial al-
cohol bonded warehouses, including those
operating tax-paid bottling houses; (2)
to proprietors of class 8 customs bonded
warehouses (imported spirits only); (3)
to rectifiers; (4) to winemakers (brandy
or alcohol) for fortification of wine; (5)
to any agency of the United States, or
of any State or political subdivision
thereof; (6) for export; (7) on ware-
house receipts, conforming to the regu-
lations issued under the Federal Alcohol
Administration Act, for distilled spirits
in internal revenue bonded warehouses;
and (8) for industrial use in accordance
with, the regulations issued under the
Federal Alcohol Administration Act (27
CPR, Part 2), as follows: For experi-
mental purposes, and for use in the man-
ufacture (a) of medicinal, pharmaceu-
tical, or antiseptic products, including
prescriptions compounded by retail drug-
gists; (b) of toilet products; (c) of
flavoring extracts, sirups, or food prod-
ucts; or (d) of scientific, chemical, me-
chanical, or Industrial products; provided
such products are unfit for beverage use.
Distilled spirits produced at a proof in
excess of 159 degrees and reduced in the
receiving cisterns to not more than 159
and not less than 100 degrees of pro6f
may, however, upon tax-payment, be
transported for beverage purposes only;
and under the regulations issued pur-
suant to the Federal Alcohol Adminis-
tration Act (27 CFR, Part 3) warehouse-
men may. not sell in bulk for industrial
use other distilled spirits (except spirits
-fruit or alcohol) unless such spirits
are shipped or delivered directly to the
industrial user thereof. (Sec. 6, 49 Stat.
985; 27 U.S.C. Sup., 206.)

[SEAL] Guy T. HELVEErIG,
Commissioner.

Approved, September 13, 1940.
JoHm L. SuLLivAN,

Acting Secretary of the Treasury.

[PR. Doc. 40-3890; Filed September 16, 1940;
3:44 p. m.].

[Regulations 107]

,PART 403--Exci- TAx ox EMLLo as
UNER THE FDERA-UNEhwLoY r TAX
AcT

rznmomaxory
See.
403.1 Chronological description of perti-nent statutes and regulations.

(a) Title IX of the Social Security Act and
regulations thereunder;% calendar
years 1936, 1937, and 1938.

(b) Federal Unemployment Tax Act and
regulations thereunder; calendar
year 1939 and subsequent years.

SUBPART A

Scope of Regulations

403.101 Scope of regulations.
(a) Tax with respect to wages paid after

1939.
(b) Employment.

SUBPART B

efinitions

403.201 General definitions and use of
terms.

(a) Terms defined.
(b) Social Security Act.
(c) Internal Revenue Code.
(d) Social Security Act Amendments of

1939.
(e) Federal Unemployment Tax Act.
(f) Act.
(g) Federal Insurance Contributions Act.
(h) Railroad Unemployment Insurance

Act.
(I) RegulatIons 90.
(j) Person.
(k) Tax.
(1) Social Security Board.
(m) Cross references.

403.202 Employment prior to January 1,
1940.

403.203 Employment after December 31,
1939.

403204 Who are employees.
403.205 Who are employers.
403.206 Excepted services in general.
403.207 Included and excluded services.
403.208 Agricultural labor.

(a) In general.
(b) Services described in section 1607 (1)

(1) of the Act.
(c) Services described in section 1607 (1)

(2) of the Act.
(d) Services described in section 1607 (1)

" (3) of the Act.
(e) Services described in section 1607 (1)

(4) of the Act.
403.209 Domestic service.
403.210 Casual labor not in the course of

employer's trade or business.
403.211 Officers and members of crews.
403.212 Family employment.
403.213 United States and instrumentalities

thereof.
463.214 States and their political subdivi-

sions and instrumentalities.
403.215 Religious, charitable, scientific, lit-

erary, and educational organiza-
tions and community chests.

403.216 Railroad industry-employees and
employee representatives under
the Railroad Unemployment In-
surance Act.

403.217( Organizations exempt from income
tax.

(a) In general.
(b) Remuneration not in excess of $45 for

calendar quarter.
(c) Collection of dues or premiums for

fraternal beneficiary societies, and
ritualistic services In connection with
such societies.

(d) Students employed by organizations
exempt from income tax.

403.218 Agricultural and horticultural or-
ganizations exempt from income
tax.

403219 Voluntary employees' beneficiary
associations.

403.220 Federal employees' beneficiary as-
sociations.

Sec.
403.21 Students employed by schools, col-

leges, or universities not exempt
from income tax.

403.222 Foreign governments.
403223 Wholly owned Instrumentalities of

a foreign government.
-403224 Student nurses and hospital in-

ternes.
403.225 Insurance agents and solicitors.
403226 Delivery and distribution of news-

papers and shopping news.
403.227 Wages.

(a) In general.
(b) Certain items included as wages.

403.228 Exclusions from wages.
(a) $3,000 limitation.
(b) Employers' plans providing for pay-

ments on account of retirement,
sickness or accident disability, med-
ical and hospitalization expenses, or
death.

(o) Payment by an employer of employees'
tax or employees' contributions un-
der a State law.

(d) Dismissal payments.
(e) Miscellaneous.

SUBPART o

Measure aun Compwtatlon of Tax

403.301 Persons liable for tax.
403202 Measure of tax.
403.303 Rate and computation of tax,
403.304 When wages are paid.

SUBPIART D

Credits Against Tax

403.401 Credit against tax for contributions
paid.

(a) In general.
(b) Limitation on amount of credit allow-

able.
(c) Limitation on the time within which

contributions may be paid In order
to be allowable as credit.

(d) Limitation on the taxable year with
respect to which contributions nre
allowable.

(e) Special credit under section 002 (o) of
the Social Security Act Amendments
of 1939 against tax for the taxable
years 1940, 19'41, and 1942.

(f) Refund of State contributions.
403.402 Additional credit against tax.

(a) In general.
(b) Method of computing amount of addi-

tional credit allowable with respect
to a State law.

(c) Amount of additional credit allowable
to taxpayer with respect to more
than one State law.

(d) Ninety percent limitation on credits.
40a.403 Proof of credit.

(a) Credit under section 1601 (a) of the
Act.

(b) Special credit under section 902 (o) of
the Social Security Act Amendments
of 1939.

(c) Additional credit under section 1601
(b) of the Act.

SUBPART E

Returns, Payment of Tax, and Records

403.501 Returns.
403.502 When to report wages.
403.503 Termination of business.

(a) Final returns.
(b) Statements.

403.504 Execution of returns.
403.505 Use of prescribed forms.
403.506 Place and time for filing returns.
403.507 Extension of time for filing returns.
403.508 Payment of tax.
403.509 Extension of time for payment of

the tax or Installment thereof.
403.510 Fractional part of a cent.
403.511 Records.

(a) Records of employers.
(b) Records of persons who are not

employers.
(c) Copies of returns, schedules, and

statements.
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Sec.
(d)
(e)

Records of claimants.
Place and period for keeping records.

SUBPART P

Mi scefmeus Provisions

Jeopardy Assessments

403.601 Jeopardy assessments.

Refunds, Credits, and Abatements

403.602 Refund or credit of overpayments;
abatement of overassessments.

(a) Who may make claims.
(b) Form of claims.
(c) IAmitations on claims.
(d) Claims improperly made.
(e) Proof of representative capacity.
(f) Refunds under section 1601(a) (5) of

the Act.

Interest and Additions to Tax
403.603 Interest.
403.604 Addition to tax fozfailure to Pay an

assessment after notice and
demand.

403.605 Additions to tax for delinquent or
false returns.

(a) Delinquent returns.
(b) False returns.

Rules and Regulations
403.606 Promulgation of regulations.

1 TMODUCTORY

§ 403.1 CIWological descriptimo of
pertinent statutes and regulations
(a) Title IX of the Social Security Act
and regulations thereunder; calendar
gears 1936, 1937, and 1938-(1) Stat-
utes. Title IX of the Social Security
Act, approved August 14, 1935 (49
Stat. 639; 42 U.S.C., Sup. V, 1101
to 1110, inclusive), imposes, for each
of the three calendar years 1936,
1937, and 1938, an excise tax on em-
ployers of eight or more employees,
measured by wages payable with respect
to employment performed during the
calendar"year. (Title IX of the Social
Security Act has been superseded, with
respect to the calendar year 1939 and
subsequent calendar years, as indicated
in paragraph (b) (1) of this section.)

Section 902 (a), (b), (c), (d), and
(h) of the Social Security Act Amend-
ments of 1939, approved August 10, 1939
(53 Stat. 1399), provides for certain
credits against, and refunds of, the tax
imposed under Title IX of the Social
Security Act for the calendar years 1936,
1937, and 1938. Section 810 of the Rev-
enue Act of 1938, enacted May 28, 1938
(52 Stat. 576), contained an earlier pro-
vision for credits against, and refunds
of, such tax for the calendar year 1936.

Section 902 (f) of the Social Security
Act Amendments of 1939 (53 Stat. 1400)
provides, in part, that no tax shall be
collected under Title IX of the Social
Security Act with respect to services
performed in the employ of foreign gov-
ernments and certain of their instru-
mentalities.

Section 2 'of the Act of August 11,
1939 (53 Stat. 1420), provides, in part,
that no tax shall be collected under Title
IX of the Social Security Act with re-
spect to certain services performed in

salvaging timber and clearing debris left
by a hurricane.

(2) ReguZtin. Regulations relating
to the tax for the calendar years 1936,
1937, and 1938 under Title IX of the
Social Security Act are set forth in:

(I) Regulations 90, approved February
17, 1936 [Part 400, Title 26, Code of Fed-
eral Regulations], as amended, entitled
' Regulations 90 Relating to the Ecise
Tax on Employers under Title Im of the
Social Security Act." (Treasury Deci-
sion 4616, approved December 20, 1935,
relating to the records to be maintained
with respect to the tax under Title IX
of the Social Security Act, was super-
seded by article 307 of such Regulations
90 [§ 400307 of such Title 26].)

(ii) Treasury Decision 4726, approved
January 21, 1937, extending the time for
filing returns and paying tax under Title
IX of the Social Security Act for the cal-
endar year 1936.

(Ii) Treasury Decision 4873, approved
November 12, 1938 [Part 458, Subpart A,
Title 26, Code of Federal Regulations,
1938 Sup.], and Treasury Decision 4878,
approved January 4, 1939 [Part 458, Sub-
part C, of such Title 26, 1939 Sup.], both
relating to the inspection of returns, in-
cluding returns made under Title IX of
the Social Security Act. (Treasury Da-
cision 4797, approved March 25, 1938
[Part 458, Subpart A, of such Title 261,
and Treasury Decision 4798, approved
March 25, 1938 [Part 458, Subpart C, of
such Title 26], both relating to the in-
spection of returns, including returns
made under Title IX of the Social Se-
curity Act, were superseded by Treasury
Decisions 4873 and 4878, respectively.)

(For amendments to Regulations 90, see
T'reasury Decision 4812, approved June
18, 1938 [Part 400 of such Title 26, 1938
Sup.]; Treasury DecWson 4876, approved
November 30, 1938 [Part 400 of such
Title 26, 1938 Sup.]; Treasury Decision
4933, approved September 6, 1939 (Part
400 of such Title 26, 1939 Sup.]; Treas-
ury Decision 4937, approved September
9, 1939 [part 400 of such Title 26, 1939
Sup.]; and Treasury Decision 4940, ap-
proved September 20, 1939 [Part 400 of
such Title 26, 1939 Sup.].)

(b) Federal Unemployment Tax Act
and regulations thereunder; calendar
year 1939 and subsequent ear-(1)
Statutes. The provisions of Title IX of
the Social Security Act were reenacted
in the Internal Revenue Code, approved
February 10, 1939, as subchapter C of
chapter 9 thereof (53 Stat. 183). Under
the authority contained in section 1611
of subchapter C of chapter 9 of the Code,
as added by section 015 of the Social Se-
curity Act Amendments of 1939 (53 Stat.
1396), such subehapter may be cited as
the ederal Unemployment Tax Act."
Section 1600 of the Fee ..al Unemploy-
ment Tax Act, as amended by section
608 of the Social Security Act Amend-
ments of 1939, imposes an excise tax for

the calendar year 1939 and each calendar
year thereafter on employers of eight or
more employees, measured by the wages
paid during the calendar year with re-
spect to employment after December 3L
1938.

Sections 603 to 613, inclusive, and 615
of the Social Scurity Act Amendments
of 1939 (53 Stat. 1387, 1396) effected sub-
stantial changes in the provisions of the
Federal Unemployment Tax Act with re-
spect to the tax for the calendar year
1939 and subsequent calendar years. Sec-
tion 614 of the Social Security Act
Amendments of 1939 (53 Stat. 1392)
amended, effective January 1, 1940, sec-
tion 1607 of the Federal Unemployment
Tax Act with respect to the tax for the
calendar year 1940 and subsequent caIen-
dar years. In addition, the application
of the Federal Unemployment Tax Act
Is modified by section 13 (a) of the Rail-
road Unemployment Insurance Act, ap-
proved June 25, 1938 (52 Stat. 1110) ; by
section 902 (e) and (M of the Social Se-
curity Act Amendments of 1939 (53 Stat.
1400); and by section 2 of the Act of
Augulst 11, 1939 (53 Stat. 1420). The ap-
plicable provisions of the Federal Unem-
ployment Tax Act, as so amended, and
the provisions nakng such modifications,
as well as certain applicable provisions of
the internal revenue laws of particular
importance, have been inserted in the
appropriate places In, and are to be read
In connection with, these regulations.

(2) Regulations. Regulations relafing
to the tax under the Federal Unemploy-
ment Tax Act are set forth in:

(I) Rezuations 90, as amended, as
made applicable to the Federal Unem-
ployment Tax Act and other provisions
of the Internal Revenue Code by Treas-
ury Decision 4835, approved February
11, 1939 [Part 465, Subpart B, Title 26,
Code of Federal Regulations, 1939 Sup.].
Regulations 90, as so made applicable
to the Internal Revenue Code, relate only
to the tax for the calendar year 1939.

(11) Treasury Decision 4929, approved
August 28, 1939 [Part 458, Subpart F,
Title 26, Code of Federal Regulations,
1939 Sup.], and Treasury Decision 4945,
approved September 20, 1939 [Part 458,
Subpart H, of such Tifle 26, 1939 Sup.],
both relating to the inspection of returns,
Including returns made under the Fed-
eral Unemployment Tax Act.

(For amendments to Regulations 90, as
amended, as made applicable to the In-
ternal Revenue Code, see Treasury Deci-
sion 4931, approved August 29, 1939 [Part
400 of such Title 26, 1939 Sup.]; Treas-
ury Decision 4933, approved September
6, 1939 [Part 400 of such Title 26, 1939
Sup.]; Treasury Decision 4940, approved
September 20, 1939 [Part 400 of such
Title 26, 1939 Sup.]; and Treasury Deci-
sion 4953, approved November 9, 1939
[Part 400 of such Title 26, 1939 Sup.].
See §403101, relating to the scope of
these regulations which are applicable
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to the tax for the calendar year 1940 and
subsequent calendar years.) *

SUBPART A-SCOPE OF REGULATIONS

§ 403.101 Scope of regulations-(a)
Tax with. respect to wages paid alter
1939. These regulations relate to the
excise tax for the calendar year 1940
and subsequent calendar years with re-
spect to wages paid after December 31,
1939, imposed on employers of eight or
more employees by the Federal Unem-
ployment Tax Act (subchapter C of
chapter 9 of the Internal Revenue Code),
as amended and modified by the Social
Security Act Amendments of 1939 and
other provisions of law. (See § 403.1 (b)
(1) for a chronological description of
the pertinent statutes.)

(b) EmplFoment. In addition to em-
ployment in the case of remuneration
therefor paid on or after January 1, 1940,
these regulations also relate to employ-
ment performed on or after such date in
the case of remuneration therefor paid
prior to such date.*

SUBPART B-DEFINITIONS
SerON 615 oF THE SocIAL Swur Acr

AENDAmTS OF 1939

FEDERAL UNEMPLOYMENT TAX ACT

Subchapter C of chapter 9 of the Internal
Revenue Code Is amended by adding at the
end thereof the following new section:

"SEC. 1611. This subehapter may be cited
as the 'Federal Unemployment Tax Act'."
SmmcroN 2 OF THE AcT OF FEBRUARY 10, 1939

(53 STAT. 1)

,INTERNAL REVENUE CODE

This act and the internal revenue title
incorporated herein shall be known as the
Internal Revenue Code and may be cited as
I. R. C.".

SECTON 1607 OF THE ACT

DEFSIN=ONS

When used in this subchapter-
(a) EMPLOYER. The term "employer" does

not include any person unless on each of
some twenty days during the taxable year,
each day being in a different calendar week,
the total number of individuals who were
employed by him in employment for some
portion of the day (whether or not at the
same moment of time) was eight or more.

(b) WAGEs. The term "wages" means all
remuneration for employment, including the
cash value of all remuneration paid in any
medium other than cash; except that such
term shall not Include-

(1) That part of the remuneration which,
after remuneration equal to $3,000 has been
paid to an Individual by an employer with
respect to employment during any calendar
year, is paid to such individual by such em-
ployer with respect to employment during
sch calendar year;

(2) The amount of any payment made to,
or on behalf of, an employee under a plan
or system established by an employer which
makes provision for his employees generally
or for a class or classes of his employees
(Including any amount paid by an employer
for Insurance or annuities, or into a fund, to

S§§403.1 to 403.606, inclusive, are issued
under the authority contained in section 1609
of the Federal Unemployment Tax Act (sub-
chapter C of chapter 9 of the Internal Reve-
nue Code), 53 Stat. 188, and are generally
preceded by the statutory provisions to which
they, respectively, refer.

provide for any such payment), on account
of (A) retirement, or (B) sickn or acci-
dent disability, or (C) medical and hos-
pitalization expenses in connection with
sickness or accident disability, or (D) death,
provided the employee (I) has not the option
to receive, instead of provision for such
death benefit, any part of such payment or,
if such death benefit is insured, any part of
the premiums (or contributions to premi-
ums) paid by his employer, and (ii) has not
the right, under the provisions of the plan
or system or policy of insurance providing
for such death benefit, to assign such bene-
fit, or to receive a cash consideration in lieu.
of such benefit either upon his withdrawal
from the plan or system providing for such
benefit or upon termination of such plan or
system or policy of insurance or of his em-
ployment with such employer;

(3) The payment by an employer (with-
out deduction from the remuneration of the
employee) (A) of the tax imposed upon an
employee under section 1400 or (B) of any
payment required'from an employee under a
State unemployment compensation law; or

(4) Dismissal payments which the em-
ployer is not legally required to make.

(c) EMPLOYMENT. The t e r m "employ-
ment" means any service performed prior to
January 1, 1940, which was employment as
defined in this section prior to such date,
and any service, of whatever nature, per-
formed after December 31, 1939, within the
United States by an employee for the person
employing him, irrespective of the citizenship
or residence of either, except-

(1) Agricultural labor (as defined in sub-
section (1));

(2) Domestic service in a private home,
local college club, or local chapter of a col-
lege fraternity or sorority;

(3) Casual labor not in the course of the
employer's trade or business;

(4) Service performed as an officer or mem-
ber of the crew of a vessel on the navigable
waters of the United States;

(5) Service performed by an individual in
the employ of his son, daughter, or spouse,
and service performed by a child under the
age of twenty-one in the employ of his
father or mother;

(6) Service performed in the employ of
the United States Government or of an In-
strumentality of the United States which is
(A) wholly owned by the United States, or
(B) exempt from the tax imposed by section
1600 by virtue of any other provision of law;

(7) Service performed in the employ of a
State, or any political subdivision thereof, or
any instrumentality of any one or more of
the foregoing which is wholly owned by one
or more States or political subdivisions; and
any service performed In the employ of any
instrumentality of one or more States or po-
litical subdivisions to the extent that the
instrumentality is, with respect to such serv-
ice, Immune under the Constitution of the
United States from the tax impoded by sec-
tion 1600;

(8) Service performed in the employ of a
corporation, community chest, fund, or
foundation, organized and operated exclu-
sively for religious, charitable, scientific, lit-
erary, or educational purposes, or for the
prevention of cruelty to children or animals,
no part of the net earnings of which inures
to the benefit of any private shareholder or
individual, and no substantial part of the
activities of which is carrying on propaganda,
or otherwise attempting, to influence legis-
lation;

(9) Service performed by an individual as
an employee or employee representative as
defined in section 1 of the Railroad Unem-
ployment Insurance Act;

(10) (A) Service performed in any calen-
dar quarter in the employ of any organiza-
tion exempt from income tax under section
101, if-

(i) the remuneration for such service does
not exceed $45, or

(11) such service is in connection with the
collection of dues or premiums for a fraternal

beneficiary society, order, or association, and
is performed away from the home office, or
is ritualistic service in connection with any
such society, order, or association, or

(l) such service Is performed by a stu-
dent who Is enrolled and Is regularly attend-
ing classes at a school, college, or university;

(B) Service performed in the employ of an
agricultural or horticultural organization ex-
empt from Income tax under section 101 (1);

(C) Service performed In the employ of a
voluntary employees' beneficiary association
providing for the payment of life, sick, acci-
dent, or other benefits to the members of
such association or their dependents, if (1)
no part of its net earnings inures (other than
through such payments) to the benefit of
any private shareholder or Individual, and
(U1) 85 per centum or more of the Income
consists of amounts collected from members
for the sole purpose of making such payments
and meeting expenses;

(D) Service performed In the employ of a
voluntary employees' beneficiary association
providing for the payment of life, sick, acci-
dent, or other benefits to the members of
such association or their dependents or their
designated beneficiaries, If (I) admission to
membership in such association is limited to
individuals who are officers or employees of
the United States Government, and (i) no
part of the net earnings of such association
inures (other than through such payments)
to the benefit of any private shareholder or
Individual;

(E) Service performed in any calendar
quarter In the employ of a school, college, or
university, not exempt from income tax under
section 101, If such service is performed by a
student who is enrolled and is regularly at-
tending classes at such school, college, or
university, and the remuneration for such
service does not exceed $45 (exclusive of room,
board, and tuition);

(11) Service performed In the employ of a
foreign government (including service as a
consular or other officer or employee or a
nondiplomatic representative),

(12) Service performed in the employ of an
instrumentality wholly owned by a foreign
government-

(A) If the service Is of a character similar
to that performed In foreign countries by
employees of the United States Government
or of an Instrumentality thereof; and

(B) If the Secretary of State shall certify
to the Secretary of the Treasury that the
foreign government, with respect to whose
instrumentality exemption is claimed, grants
an equivalent exemption with respect to
similar service performed In the foreign
country by employees of the United States
Government and of instrumentalities thereof;

(13) Service performed as a student nurso
in the employ of a hospital or a nurses' train-
ing school by an individual who Is enrolled
and Is regularly attending classes In a nurses'
training school chartered or approved pur-
suant to State law; and service performed as
an interne In the employ of a hospital by
an individual who has completed a four years'
course In a medical school chartered or ap-
proved pursuant to State law;

(14) Service performed by an individual
for a person as an Insurance agent or as an
insurance solicitor, if all such service per-
formed by such individual for such person Is
performed for remuneration solely by wy of
commission; or

(15) Service performed by an individual
under the age of eighteen in the delivery or
distribution of newspapers or shopping news,
not Including delivery or distribution to any
point for subsequent delivery or distribution,

(d) INcanaEo Amn xm xc v sEnvicE, If the
services performed during one-half or more of
any pay period by an employee for the person
employing him constitute employment, all
the services of such employee for such period
shall be deemed to be employment: but If
the services performed during more than one-
half of any such pay period by an employee
for the person employing him do not consti-
tute employment, then none of the services
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of such employee for such period shall be
deemed to be employment. As used in this
subsection the term "pay period" means a
period (of not more than thirty-one consecu-
tive days) for which a payment of remunera-
tion is ordinarily made to the employee by
the person employing him. This subsection
shall not be applicable with respect to serv-
ices performed in a pay period by an em-
ployee for the person employing him, where
any of such service is excepted by paragraph
(9) of subsection (c).

(e) STATE AG~MCY. The term "State
agency" means any State officer, board, or
other authority, designated under a State law
to administer the unemployment fund in
such State.

(f) UELIrrOrL= FUm. The term "un-
employment fund" means a special fund.
established under a State law and adminis-
tered by a State agency, for the payment of
compensation. Any sums standing to the
account of the State agency in the Unem-
ployment Trust Fund established by section
904 of the Social Security Act, as amended,
shall be deemed to be a part of the unem-
ployment fund of the State, and no sums
paid out of the Unemployment Trust Fund
to such State agency shall cease to be a part
of the unemployment fund of the State until
expended by such State agency. An unem-
ployment fund shall be deemed to be main-
tained during a taxable year only If through-
out such year, or such portion of the year as
the unemployment fund was in existence,
no part of the moneys of such fund was
expended for any purpose other than the
payment of compensation (exclusive of ex-
penses of administration) and for refunds of
sums erroneously paid into such fund and
refunds paid in accordance with the provi-
sions of section 1606 (b).

(g) CoNTresmi ous. The term "contribu-
tions" means payments required by a State
law to be made into an unemployment fund
by any person on account of having Indi-
viduals in his employ, to the extent that such
payments are made by him without being
deducted or deductible from the remunera-
tion of individuals in his employ.

(h) CorpzzasAxoN. The term "compensa-
tion" means cash benefits payable to indi-
viduals with respect to their unemployment.

(I) EamrmLov. The term "employee" in-
cludes an officer of a corporation.

(J) STATE. The term "State" includes
Alaska, Hawaii, and the District of Columbia.

(k) Pimsorr. The term "person" means an
Individual, a trust or estate, a partnership,
or a corporation.

(1) AasecrmruLAL Lmao The term "agri-
cultural labor" includes all service per-
formed--

(1) On a farm, in the employ of any per-
son, in connection with cultivating the sol,
or in connection with raising or harvesting
any agricultural or horticultural commodity,
including the raising, shearing, feeding, car-
ing for, training, and management -of live-
stock, bees, poultry, and fur-bearing animals
and wildlife.

(2) In the employ of the owner or tenant
or other operator of a farm, in connection
with the operation, management, conserva-
tion, improvement, or maintenance of such
farm and its tools and equipment, or in
salvaging timber or clearing land of brush
and other debris left by a hurricane, if the
major part of such service is performed on a
farm.

(3) In connection with the production or
harvesting o0 maple sirup or maple sugar or
any commodity defined as an agricultural
commodity In section 15 (g) of the Agricul-
tural Marketing Act, as amended, or in
connection with the raising or harvesting of
mushrooms, or in connection with the hatch-
Ing of poultry, or in connection with the
ginning of cotton, or n connection with the
operation or maintenance of ditches, canals,
reservoirs, or waterways used exclusively for
supplying and storing water for farming
purposes.

No. 182-2

(4) In handling. planting. drying. packing,
packaging. proceszlng. freezing, grading. stor-
ing, or delivering to storage or to markct or
to a carrier for tramportation to market, any
agricultural or horticultural commodity; but
only If such service Is performed as an Inci-
dent to ordinary farming operations or, in
the case of fruits and vegetables, as an Inci-
dent to the preparation of ruch fruit, or
vegetables for market. The provisions of this
paragraph salll not be deemed to be appll-
cable with respect to Ervice performed in
connection with commercial canning or com-
mercial freezing or In connection with any
agricultural or horticultural commodity after
its delivery to a terminal market for distribu-
tion for conumption.

As used in this sub-ection, the term "farm"
includes stock. dairy, poultry, fruit, fur-
bearing animal, and truck farms, planta-
tions, ranches, nurzerls ranges, greenhouszs
or other similar structures used primarily
for the raising of agricultural or horticul-
tural commcdities, and orchards. (Sec. ICO7.
LR.C., as amended by c. 614, Social security

Act Amendments of 1939)
SEcrnor 3797 (a) Am (b) or r I:.Tm

Rm'run CooZ
DEMFllTMONS

(a) When used in this title [Internal Reve-
nue Code] ' a-

(2) PAirrmsun' The term
"partnership" Includes a yndlcate, group.
pool, Joint venture, or other unincorporated
organiention. through or by mean or which
any busines, finncal operation, or venture
is carried on. and which Is not, within the
meaning of this title, a truzt or estate or a
corporation * 0.

(3) Conmo-rom The term "corporation!,
includes a.-ociations, joint--tock companes,
and Insurance companies.

0 a a 0 0

(8) Sams on. The term "sbareholder"
includes a member in an arociation. joint-
stock company, or insurance company.

(9) Urn= Sr.%Trr. Tie term "United
States" when used In a geoZraphical ense
Includes only the States, the Territories of
Alasa and Hawal, and the DL-trct of
Columbia.

(11) ScManny. The term "Secretary"
means the Seecretary of the Treasury.

(12) Co=Lmsoamz. The term "Commi-
sloner" means the Commimloner of Internal
Revenue.

(13) CoLixcr. The term "collector"
means collector of internal revenue.

(14) TPAYn. The term "tampayer"
means any peron subjmct to a tax impod
by this title.

(b) Iumvre-zz m Ilremn=uo. The terms
"Includes" and "Including" when ued in a
definition contained in this title shall not
be deemed to excludo other things other-
wise within the meaning of the term defined.

§ 403.201 General dqftlinions and use
of terms. As used hereinafter In these
regulations-

() The terms defined in the above
provisions of law sml have the mean-
ings so assigned to them.

(b) Social Security Act means the Act
approved August 14, 1935 (49 Stat. 620).

(c) Intern7al Revn=u Code means the
Act approved February 10, 1939 (53 Stat.,
Part 1), entitled "An Act To consolidate
and codify the Internal revenue laws of
the United States," as amended.

(d) Social Security Act Amendment-
of 1939 means the Act approved August
10, 1939 (53 Stat. 1360).

(e) Federal Unemployment Tax Act
means subchapter C of chapter 9 of the
Internal Revenue Code, as amended.

) Act means the Federal Unemploy-
ment Tax Act, as defined in this sectiom
(g) Federal Insurance Contributions

Act means subchapter A of chapter 9 of
the Internal Revenue Code, as amended.

(h) Railroad Unrplojment Inrsur-
atce Act means the Act approved June
25. 1938 (52 Stat. 1094), as amended.

i) Regulations 90 means "Regulations
90 Relating to the Excise Tax on Em-
ployers under Title IX of the Social
Security Act," approved February 17,
1930 [Part 400, Title 26, Code of Federal
Regulations], as amended, as made
applicable to subchapter C of chapter 9
and other provisions of the Internal Rev-
enue Code by Treasury Decision 4835,
approved February 11, 1939 [Part 465,
Subpart B, of such Tile 26, 1939 Sup.],
together with any amendments to such
rezulations as so made applicable to the
Internal Revenue Code.

Mi Peron. includes an individual, a
corporation, a partnership, a trusst or
estate, a joint-stock company, an asso-
clation, or a syndicate, group, pool, joint
venture or other unincorporated organi-
zation or group, through or by means of
which any business, financial operation,
or venture is carried on. It includes a
guardian, committee, trustee, executor,
administrator, trustee in bankruptcy,
receiver, assignee for the benefit of cred-
itors, conservator, or any person acting
in a fiduciary capacity.
GO Tax means the tax impozed by

section 1600 of the Act.
al) Social Securitj Board means the

board established pursuant to Title VIE
of the Soclal Security Act.
(m) The cross references in these

regulations to other portions of the re-
ulations, when the word "see" is used,
are made only for convenience, and shall
be given no legal effect.*

S o'rio 1607 (c) o - Ace

The term "employment" means any service
pedformed prior to January 1, 1940, which
was employment as deuined in this section
prior to such date *

(Sec. 1607 (c), IMC, as amnd2d by see-
614. Social Security Act Amendments of
1939.)
Srorr 107 (c) a. =- FED=- Uzzxr yo-?.rr TAx Ac=, as M-eAc= E==mzu 10.

1939

Me term "employmenV" means any ervize,
of whatever nature, performed within the
United States by an employee for his em-
ployer. except-

(1) Agricultural labor;
(2) Dom-tic s=vice in a private home;
(3) SE=ce performed as an ofEcer or

member of the crew of a ves-el on the navi-
gable waters of the United States,

(4) Service performed by an individual in
the employ of his on, daughter, or spouse,
and service performed by a child under the
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age of twenty-one in the employ of hLt
father or mother:

(5) Service performed in the employ o1
the United States Government or of ar
instrumentality of the United States;

(6) Service performed in the employ oi
a State, a political subdivision thereof, oi
an instrumentality of one or more State
or political subdivisions;

(7) Service performed in the employ o
a corporation, community chest, fund, oi
foundation, organized and operated exclu-
sively for religious, charitable, scientific,
literary, or educational purposes, or for the
prevention of cruelty to children or animals,
no part of the net earnings of which inures
to the benefit of any private shareholder
or Individual.
SEcTroN 13 (a) or THE RAmnoA" UNEMPLOY-

aTENT INsURANcE ACT

Effective July 1, 1939, section 907 (c) of
the Social Security Act [codified as section
1607 (c) of the Federal Unemployment Tax
Act] Is hereby amended by substituting a
semicolon for the period at the end thereof,
and by adding: "(8) service performed in
the employ of an employer as defined In
the Railroad Unemployment Insurance Act
and service performed as an employee rep-
resentative as defined in said Act."

SEanoN 902 (f) or THnE SocrAL SEcux= AC
A =e=NTs OF 1939

No tax shall be collected * S * un-
der • * * the Federal Unemployment
Tax Act, with respect to services rendered
prior to January 1, 1940, which are described
in subparagraphs (11) and (12) of sections

* * 1607 (c) of the Internal Revenue
Code, as amended * * *
SECTxoN 2 or THE ACT OF AuGusT 11, 1939

(53 STAT. 1420)

No tax shall be collected * * * under
* * the Federal Unemployment Tax

Act, with respect to services rendered prior
to January 1, 1940, in the employ of the
owner or tenant of land, In salvaging timber
on such land or clearing such land of
brush and other debris left by a hurri-
cane * *

§ 403.202 Employment prior to Janu-
ary 1, 1940. Under the provisions of sec-
tion 1607 (c) of the Federal Unemploy-
ment Tax Act, as amended, effective Jan-
uary 1, 1940, by section 614 of the Social
Security Act Amendments of 1939, serv-
ices performed prior to January 1, 1940,
constitute employment if they were em-
ployment as defined in section 1607 (c)
prior to such date. Thus, services per-
formed prior to January 1, 1940, within
the United States by an employee for the
person employing him, constitute em-
ployment within the meaning of the Fed-'
eral Uffemployment Tax Act in force on
and after such date, unless the services
are excepted by section 1607 (c) of the
Federal Unemployment Tax Act in force
prior to such date. The services so ex-
cepted are the services excepted by the
section (as originally enacted February
10, 1939), as modified by section 13 (a)
of the Railroad Unemployment Insurance
Act. Such section 13 (a) excepted from
employment, effective July 1, 1939, serv-
ices performed in the employ of an em-
ployer as defined in the Railroad Unem-
Ploymerit Insurance Act and services per-
formed as an employee representative as
defined in such Act.

The collection of tax under the Fed-
eral Unemployment Tax Act with respect
to certain services performed prior to

January 1, 1940, is prohibited,although
such services are not excepted by see-
tion 1607 (c) of the Federal Unemploy-
ment Tax Act in force prior to such date.
Section 902 (f) of the Social Security Act
Amendments of 1939 provides that no
tax shall be collected under the Act with
respect to services rendered prior to Jan-
uary 1, 1940, which are described in
paragraph (11), relating to services In
the employ of foreign governments, and
in paragraph (12), relating to services
in the employ of certain instrumentali-
ties of foreign governments, of section
1607 (c) of the Federal Unemployment
Tax Act in force on and after January
1, 1940; and section 2 of the Act of
August 11, 1939 (53 Stat. 1420), provides
that no tax shall be collected under the
Federal Unemployment Tax Act with re-
spect to services rendered prior to Jan-
uary 1, 1940, in the employ of the owner
or tenant of land, in salvaging timber on
such land, or clearing such land of brush
and other debris, left by a hurricane.
Notwithstanding the provisions of
§ 403.201 (a), the term "employment," as
used in these regulations, shall not be
deemed to include services with respect
to which the collection of tax is pro-
hibited by such section 902 (f) or such
section 2.

The tax to which these regulations re-
late applies with respect to remuneration
paid by an employer on or after January
1, 1940, for services performed during
the calendar year 1939, to the extent that
the remuneration and services constitute
wages and employment. (See §§ 403.227
and 403.228, relating to wages.)

Whether services performed prior to
January 1, 1940, constitute employment
within the meaning of these regulations
shall be determined in accordance with
the applicable provisions of Regulations,
90.*

SEcTIoN 1607 (c) oF = ACT
EMILO072_1=

The term "employment" means
any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person employ-
ing him, irrespective of the citizenship or
residence of either, except-

* * S. - *= *

(Sec. 1607 (c), I. R. 0., as amended by see.
614, Social Security Act Amendments of 1939.)

§ 403.203 Employment after December
31, 1939. Whether services performed
on or after January 1, 1940, constitute
employment is determined under section
1607 (c) of the Act, that is, section 1607
(c), as amended, effective January 1,
1940, by section 614 of the Social Security
Act Amendments of 1939. This section
of these regulations, and §§ 403.204 and
403.205 (relating to who are employees
and employers), § 403.206 (relating to
excepted services in general), § 403.207
(relating to included and excluded serv-
ices), and § 403.208 to 403.226, inclusive
(relating to the several classes of excepted
services), apply with respect only to serv-
ices), and §§ 403.208 to 403.226, inclusive
1940. (For provisions relating to the

circumstances under which services
which do not-constitute employment are
nevertheless deemed to be employment,
and relating to the circumstances under
which services which constitute employ-
ment are nevertheless deemed not to bo
employment, see § 403.207. For provisions
relating to services performed prior to
January 1, 1940, see § 403.202.)

Services performed on or after Jan-
uary 1, 1940, within the United States,
that is, within any of the several States,
the District of Columbia, or the Territory
of Alaska or Hawaii, by an employee for
the person employing him, unless specifi-
cally excepted by section 1607 c) of the
Act, constitutes employment within the
meaning of the Act. Services performed
outside the United States, that is, out-
side the several States, the District of
Columbia, and the Territories of Alaska
and Hawaii, do not constitute employ-
ment.

With respect to services performed
within the United States, the place where
the contract of service is entered into
and the citizenship or residence of the
employee or of the person employing him
are immaterial. Thus, the employee and
the person employing him may be biti-
zens and residents of a foreign country
and the contract of service may be en-
tered into In a foreign country, and yet,
if the employee under such contract
actually performs services within the
United States, there may be to that ex-
tent employment within the meaning of
the Act.*

§ 403.204 Who are employees. Every
individual is an employee if the relation-
ship between him and the person for
whom he performs services is the legal
relationship of employer and employee.
(The word "employer" as used in this
section only, not withstanding the provi-
sions of § 403.201 (a), includes a person
who employs one or more employees.)

Generally such relationship exists when
the person for whom services are per-
formed has the right to control and direct
the individual who performs the services,
not only as to the result to be accom-
plished by the work but also as to the
details and means by which that result is
accomplished. That Is, an employee Is
subject to the will and control of the em-
ployer not only as to what shall be done
but how It shall be done. In this con-
nection, it Is not necessary that the em-
ployer actually direct or control the man-
ner in which the services are performed;
it is sufficient If he has the right to do so.
The right to discharge Is also an Im-
portant factor indicating that the person
possessing that right Is an employer.
Other factors characteristic of an em-
ployer, but not necessarily present In
every case, are the furnishing of tools and
the furnishing of a place to work, to the
individual who performs the services. In
general, if an individual Is subject to the
control or direction of another merely as
to the result to be accomplished by the
work and not as to the means and meth-
ods for accomplishing the result, he Is an
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independent contractor. An individual
performing services as an independent
contractor is not as to such services an
employee.

Generally, physicians, lawyers, dentists,
veterinarians, contractors, subcontractors,
public stenographers, auctioneers, and
others who follow an independent trade,
business, or profession, in which they
offer their services to the public, are inde-
pendent contractors and not employees.

Whether the relationship of employer
and employee exists will in doubtful cases
be determined upon an examination of
the particular facts of each case.

If the relationship of employer and
employee exists, the designation or de-
scription of the relationship by the
parties as anything other than that of
employer and employee is immaterial.
Thus, if such relationship exists, it is of
no consequence that the employee is
designated as a partner, coadventurer,
agent, or independent contractor.

The measurement, method, or desig-
nation of compensation is also imma-
terial, if the relationship of employer
and employee in fact exists.

No distinction is made between classes
or grades of employees. Thus, superin-
tendents, managers, and other superior
employees are employees. An officer of
a corporation is an employee of the cor-
poration but a director as such is not.
A director may be an employee of the
corporation, however, if he performs
services for the corporation other than
those required by attendance at. and
participation in meetings of the board
of directors.

Although an individual may be an em-
ployee -under this section, his services
may be of such a nature, or performed
under such circumstances, as not to con-
stitute employment within the meaning
of the Act (see § 403.203).*

SNrroN 1607 (a) oF T ACT

The term "employer" does not include any
person unless on each of some twenty days
during the taxable year, each day being in a
different calendar week, the total number of
individuals who were employed by him in
employment for some portion of the day
(whethr or not at the same moment of
time) was eight or more. (Sec. 1607 (a),

.C., as amended by sec. 614, Social Security
Act Amendments of 1939.)

§ 403.205 Who are employers. Every
person who employs eight *or more em-
ployees in employment within the mean-
ing of section 1607 (c) and (d) of thp
Act on a total of 20 or more calendar
days during a calendar year, each such
day being in a different calendar week,
is with respect to such year an employer
subject to the tax.

The severaL weeks in each of which
occurs a day on which eight or more
employees are employed need not be con-
secutive weeks. It is not necessary that
the employees so employed be the same
individuals; they may be different indi-
viduals on each day. Neither is it neces-
sary that the eight or more employees be
employed at the same moment of time

or for any particular length of time or'
on any particular basis of compensation.
It is sufficient if the total number of em-
ployees employed during the 24 hours
of a calendar day is eight or more.

In determining whether a person em-
ploys a sufficient number of employees
to be an employer subject to the tax, each
employee is counted with respect to
services which constitute employment as
vdfned in section 1607 (c) of the Act
(see § 403.203 of these regulations). No
employee is counted, however, with re-
spect to services which do not constitute
employment as so defined.

The provisions of the preceding para-
graph are subject to the provisions of
section 1607 (d) of the Act, relating to
services which do not constitute employ-
ment but which are deemed to be em-
ployment, and relating to services which
constitute employment but which are
deemed not to be employment (see
§ 403.207 of these regulations). For
example, if the services of an employee
during a pay period are deemed to be
employment under section 1607 (d) of
the Act, even though a portion thereof
does not constitute employment under
section 1607 (c), the employee is counted
with respect to all services during the
pay period. On the other hand, if the
services of an employee during a pay
period are deemed not to be employment,
even though a portion thereof constitutes
employment, the employee is not counted
with respect to any services during the
pay perlod.*

Ssrrozi 1607 (c) or -u Acr

The term "employment" means
any service, of whatewer nature. prformed
after December 31. 1939; within the United
States by an employee for the percon em-
ploying him except-

(Sec.-1607 (c), R.O., as amended by cee.
614, Social Security Act Am ndments of
1939.)

§ 403206 Ex ePtecservicesingenraL.
Services performed on or after January
1, 1940, by an employee for the person
employing him do not constitute employ-
ment for purposes of the tax if they are
specifically excepted by any of the num-
bered paragraphs of section 1607 (c) of
the Act, that is, section 1607 (c), as
amended, effective January 1, 1940, by
section 614 of the Social Security Act
Amendments of 1939.

The exception attaches to the services
performed by the employee and not to
the employee as an individual; that is,
the exception applies only to the services
rendered by the employee in an excepted
Class.

Example. A is an individual who Is
employed part time by B to perform serv-
ices which constitute "agricultural labor"
(see § 403208). A is also employed by C
part time to perform services as a grocery
clerk in a store owned by him. Vhile
A's services* which constitute "agricul-
tural labor" are excepted, the exception
does not embrace the cervices pedrformed

by A as a cery clerk in the employ of C
and the latter services are not excepted
from employment.

This section, and the sections which
follow It relating to included and ex-
cluded services and the several classes of
excepted services, apply with respect only
to services performed on or after Janu-
ary 1, 1940 (see § 403.203). (For pro-
visions relating to the circumstances un-
der which services which are excepted
are nevertheless deemed to be employ-
ment, and relating to the circumstances
under which services which are not ex-
cepted are nevertheless deemed not to be
employment, see § 403207. For pro-
visions relating to services performed
prior to January 1, 1940, see § 4032023 *

S~ros; 1C07 (d) o, r= Acr
in.Cr= AIM EV SXZEmVIZc

If the cervice3 performed durlng- one-half
or more or any pay period by an employee for
the person employing him constitute em-
ployment, all the cervices of such employee
for such pericd shall be deemed to be em-
ployment; but If the Ervices performed dur-
in. mom than one-half of any such pay
period by an employee for the perzson emi-
ploylng him do not constitute employment,
then none of the -rvices of such employee
for such paricd shall be deemcd to ba em-
ployment. As used In this subsection the
term "pay pzricd" means a period (of not
more than thirty-one consecutive days) for
which a payment of remuneration is ordi-
narily made to the employee by the person
cmploying him. This subection shall not
he applicable vith respect to services per-
formed In a pay period by an employee for
the per-on employing him, where any of
such rervice is excepted by pararaph (9) of
sub:section (c). (Sec- 1607 (d). I. B. C., as
amended by ec. 614. Social Security Act
Amendments of 1929.)

§ 403.207 Included and excluded serv-
ices. If a portion of the services per-
formed by an employee for the person
employing him during a pay period con-
stitutes employment, and the remainder
does not constitute employment, all the
services of the employee during the pe-
riod shall for purposes of the tax be
treated alike, that is, either all as in-
cluded or all as excluded. The time
during which the employee performs
services which under section 1607 (c)
of the Act constitute employment, and
the time during which he performs
services which under such section do
not constitute employment, within the
pay period, determine whether all the
services during the pay period shall be
deemed to be included or excluded.

If one-half or more of the employee's
time in the employ of a particular person
n a pay period is spent in performing

services which constitute employment,
then all the services of that employee
for that perso in that pay period shall
be deemed to be employment.

If Z= than one-half of the employee's
time in the employ of a particular person
in a pay period is spent in performing
services which constitute employment,
then nw of the services of that em-
ployee for that person in that pay period
shall be deemed to be employment

Example 1. Fmployee A is employed
by B who operates a farm and a store.
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A's services on the farm are such that
they are excepted as agricultural labor
and do not constitute employment, and
his services in the store constitute em-
ployment. He is paid at the end of each
month. During a particular month A
works 120 hours on the farm and 80
hours in the store. None of A's services
during the month are deemed to be em-
ployment, since less than one-half of
his services during the month constitutes
employment.

During another month A works 75
hours on the farm and 120 hours in the
store. All of A's services during the
month are deemed to be employment,
since one-half or more of his services
during the month constitutes employ-
ment.

Example 2. Employee C is employed
as a maid by D, a medical doctor, whose
home and office are located in the same
building. C's services in the home are
excepted as domestic service and do not
constitute employment, and her services
In the office constitute employment. She
is paid each week. During a particular
week C works 20 hours in the home and
20 hours in the office. All of C's services
during that week arq deemed to be em-
ployment, since one-half or more of her
services during the week constitutes em-
ployment.

During another week C works 22 hours
in the home and 15 hours in the office.
None of C's services during that week
are deemed to be employment, since less
than one-half of her services during the
week constitutes employment.

For purposes of this section, a "pay
period" is the period (of not more than
31 consecutive calendar days) for which
a payment of remuneration is ordinarily
made to the employee by the person
employing him. Thus, if the periods for
which payments of remuneration are
made to the employee by such person
are of uniform duration, each such
period constitutes a "pay period." If,
however, the periods octasionally vary
In duration, the "pay period" is the
period for which a payment of re-
muneration is ordinarily made to the
employee by such person, even though
that period does not coincide with the
actual period for which a particular pay-
ment of remuneration is made. For ex-
ample, if a person ordinarily pays a
particular employee for each calendar
week at the end of the week, but the
employee receives a payment in the mid-
dle of the week for the portion of the
week already elapsed and receives the
remainder at the end of the week, the
"pay period" is still the calendar week;
or, if, instead, that employee is sent on
a trip by such person and receives at
the end of the third week a single re-
muneration payment for three weeks'
services, the "pay period" Is still the
calendar week.

If there is only one period (and such
period does not exceed 31 consecutive
calendar days) for which a payment of
remuneration is made to the employee

by the person employing him, such pe-
riod is deemed to be a "pay period" for
purposes of this section.

The rules set forth in this section do
not apply (1) with respect to any serv-
ices performed by the employee for the
person employing him if the periods for
which such person makes payments of
remuneration to the employee vary to
the extent that there is no period "for
which a payment of remuneration Is
ordinarily made to the employee," or
(2) with respect to any services per-
formed by the employee for the per-
son employing him if the period for
which a payment of remuneration is
ordinarily made to the employee by such
person exceeds 31 consecutive calendar
days, or (3) with respect to any service
performed by the employee for the per-
son employing him during a pay period
if any of such service is excepted by sec-
tion 1607 (c) (9) of the Act (see § 403.216
of these regulations).

If during any period for which a per-
son makes a payment of remuneration
to an employee only a portion of the
employee's services constitutes employ-
ment, but the rules prescribed herein are
not aplicable, the tax attaches with re-
spect to such services as constitute em-
ployment as defined in section 1607 (c)
of the Act (provided such person is an
employer as defined in section 1607 (a)
of the Act and § 403.205 of these
regulations) .*

SEcTIoN 1607 (c) (1) Or THE ACT
The ter "employment" means, * * *

any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person employ-
ing him * * * except-

(1) Agricultural labor (as defined "i sub-
section (1)); (Sec. 1607 (c) (1), II1.C., as
amended by sec. 614, Social Security Act
Amendments of 199.)

SECTIoN 1607 (1) o THE AcT

AGRICULTURAL LABOR

The term "Agricultural labor" includes all
service performed-

(1) On a farm, in the employ of any per-
son, in connection with cultivating the soil,
or in connection with raising or harvesting
any agricultural or horticultural commodity,
including the raising, shearing, feeding, car-
ing for, training, and management of live-
stock, bees, poultry,"'and fur-bearing animals
and wildlife.

(2) In the employ of the owner or tenant
or other operator of a farm in connection
with the operation, management, conserva-
tion, improvement or maintenance of such
farm and. its toois and equipment, or in
salvaging timber or clearing land of brush
and other debris left by a hurricane, if the
major part of such service is performed on a
farm.

(3) In connection with the production or
harvesting of maple sirup or maple sugar or
any commndity defined as an agricultural
commodity in section 15 (g) of the Agricul-
tural Marketing Act, as amended, o' in
connection with the raising or harvesting
of mushrooms, or in connection with the
hatching of poultry, or in connection with
the ginning of cotton, or in connection with
the operation or maintenance of ditches,
canals, reservoirs, or waterways used exclu-
sively for, supplying and storing water for
farming purposes.

(4) In handling, planting, drying, pack-
ing, packaging, processing, freezing, grading,

storing, or delivering to storage or to market
or to a carrier for transportation to market,
any agricultural or horticultural commodity:
but only if such service is performed as an
incident to ordinary farming operations or,
in the case of fruits and vegetables, as an
incident to the preparation of such fruits
or vegetables for market. The provisions
of this paragraph shall not be deemed to be
applicable with respect to service performed
in connection with commercial canning or
commercial freezing or In connection with
any agricultural or horticultural commodity
after its delivery to a terminal market for
distribution for cozslumption.

As used in this subsection, the term
"farm" includes'stock, dairy, poultry, fruit,
fur-bearing animal, and truck farm, plan-
tations, ranches, nurseries, ranges, green-
houses or other similar structures used pri-
marily for the raising of agricultural or
horticultural commodities, and orchards.
(Sec. 1607 (1), 1R.C., as added by sec. 014,
Social Secitrity Act Amendments of 1039.)
Szc rioN 15 (g) or Tm AGRICULTURAL MAn.

B:Ermo ACT, AS AMENDED

As used in this Act, the term "agricultural
commodity" includes * *. crude gum
(oleoresin) from a living tree, and the fol-
lowing products as processed by the original
producer of the crude gum (olcoresin) from
which derived: Gum spirits of turpentine
and gum rosin, as defined in the Naval Stores
Act, Approved March 3, 1923. (See. 15 (g),
Act of June 15, 1929, 46 Stat. 18, as added
by sec. 3, Act of Mar. 4, 1931, 46 Stat, 1660,
12 U.S.C. 1141 j (g).)

SmrnoH 2 (c) Am (h) or Tim NAVAL Sr a
ACT

a * S S *

(c) "Gum spirits of turpentine" means
spirits of turpentine made from gum (oloo.
resin) from a living tree.

(h) "Gum rosin" means rosin remaining
after the distillation of gum spirits of tur-
pentine. (Sec. 2 (c), (h), Act of Mar. 8,
1923. 42 Stat. 1435, 7 U.S., 92 (o), (h,))

§ 403.208 Agricultural labor-(a) it
general. Services performed by an em-
ployee for the person employing him
which constitute "agricultural labor" as
defined in section 1607 (1) of the Act are
excepted. The term as so defined in-
cludes services of the character described
in paragraphs (b), (c), (d), and (e) of
this section.

In general, however, the term does not
include services performed in connection
with forestry, lumbering, or landscaping.

(b) Services described in section 1607
(1) (1) of the Act. Services performed
on a farm by an employee of any person
in connection with any of the following
activities are excepted as agricultural
labor:

(1) The cultivation of the soil;
(2) The raising, shearing, feeding, car-

ing for, training, or management of live-
stock, bees, poultry, fur-bearing animals,
or wildlife; or

(3) The raising or harvesting of any
other agricultural or horticultural com-
modity.

The term "farm" as used In this and
succeeding paragraphs of this section In-
cludes stock, dairy, poultry, fruit, fur-
bearing animal, and truck farms, planta-
tions, ranches, nurseries, ranges, or-
chards, and such greenhouses and other
similar structures as are used primarily
for the raising of agricultural or horti-
cultural commodities. Greenhouses and
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other similar structures used primarily
for other purposes (for example, display.
storage, and fabrication of wreaths, cor-
sages, and bouquets), do not constitute
"farms."

(c) Services described in section 1607
(1) (2) of the Act. The following serv-
ices performed by an employee in the
employ of the owner or tenant or other
operator of one or moie farms are ex-
cepted as agricultural labor, provided the
major part of such services is performed
on a-farm:

(1) Services performed in connection
with the operation, management, conser-
vation, improvement, or maintenance of
any of such farms or its tools or equip-
ment; or

(2) Services pe~formed in salvaging
timber, or clearing land of brush and
other debris, left by a hurricane.

The services described in (1) above
may include, for example, services per-
formed by carpenters, painters, mechan-
ics, farm supervisors, irrigation engineers,
.bookkeepers, and other skilled or semi-
skilled workers, which contribute in any
way to the conduct of the farm or farms,
as such, operated by the person employ-
ing them, as distinguished from any
other enterprise in which such person
may be engaged.
: Since the services described in this
paragraph must be performed in the em-
ploy of the owner or tenant or other op-
erator of the farm, the exception does
not extend to services performed by em-
ployees of a commercial painting concern,
for example, which contracts with a
farmer to renovate his farm properties.

(d) Services described in. section 1607
(1) (3) of the Act. Services performed
by an employee in the employ of any
person in connection with any of the fol-
lowing operations are excepted as agri-
cultural labor without regard to the place
where such services are performed:

(1) Theginning of cotton;
(2) The hatching of poultry;
(3) The raising or harvesting of mush-

rooms;
(4) The operation or maintenance of

ditches, canals, reservoirs, or waterways
used exclusively for supplying or storing
-vater for farming purposes;

(5) The production or harvesting of
maple sap or the processing of maple
sap into maple sirup or maple sugar (but
not the subsequent blending or other
processing of such sirup or sugar with
other products); or

(6) The production or harvesting of
crude gum (oleoresin) from a living tree
or the processing of such crude gum into

'gum spirits of turpentine and gum rosin,
provided such processing is carried on by
the original producer of such crude gum.

(e) Services described in section 1607
(1) (4) of the Act. (1) Services per-
formed by an employee in the employ
of a farmer or a farmers' cooperative

'organization or group in the handling,
-plantink, drying, packing, packaging,

processing, freezing, grading, storing, or
delivering to storage or to market or to a
carrier for transportation to market, of
any agricultural or horticultural com-
modity, other than fruits and vegetables
(see subparagraph (2), below), produced
by such farmer or farmer-members of
such organization or group of farmers
are excepted, provided such services are
performed as an incident to ordinary
farming operations.

Generally services are performed "as
an incident to ordinary farming opera-
tions" Within the meaning of this para-
graph if they are services of the char-
acter ordinarily performed by the em-
ployees of a farmer or of a farmers' coop-
erative organization or group as a pre-
requisite to the marketing, in its un-
manufactured state, of any agricultural
or horticultural commodity produced by
such farmer or by the members of such
farmers' organization or group. Services
performed by employees of such farmer
or farmers' organization or group in the
handling, planting, drying, packing,
packaging, processing, freezing, grading,
storing, or delivering to storage or to
market or to a carrier for transportaton
to market, of commodities produced by
persons other than such farmer or mem-
bers of such farmers' organization or
group are not performed "as an incident
to ordinary farming operations."

(2) Services performed by an employee
in the employ of any person in the han-
dling, planting, drying, packing, pack-
aging, processing, freezing, grading, stor-
ing, or delivering to storage or to market
or to a carrier for transportation to mar-
ket, of fruits and vegetables, whether or
not of a perishable nature, are excepted
as agricultural labor, provided such serv-
Ices are performed as an incident to the
preparation of such fruits and vegetables
for market. For example, if services in
the sorting, grading, or storing of fruits,
or in the cleaning of beans, are per-
formed as an incident to their prepara-
tion for market, such services may be
excepted whether performed in the em-
ploy of a farmer, a farmers' cooperative,
or a commercial handler of such com-
modities.

(3) The services described in subpara-
graphs (1) and (2), above, do not include
services .performed in connection with
commercial canning or commercial freez-
ing or in connection with any commodity
after its delivery to a terminal market
for distribution for consumption. Mfore-
over, since the excepted services described
in such subparagraphs must be rendered
in the actual handling, planting, drying,
packing, packaging, processing, freezing,
grading, storing, or delivering to storage
or to market or to a carrier for transpor-
tation to market, of the commodity, such
services do not, for example, include serv-
ices performed as stenographers, book-
keepers, clerks, and other office em-
ployees, even though such services may be
in connection with such activities. How-
ever, to the extent that the services of
such individuals are performed in the

employ of the owner or tenant or other
operator of a farm and are rendered in
major part on a farm, they may be within
the provisions of paragraph (c) of this
Eection.*

S wor 1607 (c) o7 T ACr

The term "employment" nans *
any E-rvlce, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the p eson employ-
ing him 0 * except-

(2) Domestic s.rvice In a private home,
local coUe club, or local chapter of a col-
lc, fraternity or srority; (Sec. 157 (c) (2),

MI.C, a amended by cec. 614, Social Security
Act Amendments of 1939.)

§ 403.209 Domestic service. Services
of a household nature performed by an
employee in or about the private home of
the person by whom he Is employed, or
performed in or about the club rooms or
house of a local college club or local chap-
ter of a college fraternity or sorority by
which he is employed, are included within
the above exception.

A private home Is the fixed place of
abode of an individual or family.

A local college club or local chapter of
a college fraternity or sorority does not
include an alumni club or chapter.

If the home is utilized primarily for the
purpose of supplying board or lodging to
the public as a business enterprise, it
ceases to be a private home and the
services performed therein are not ex-
cepted. likewise, If the club rooms or
house of a local college club or local
chapter of a college fraternity or sorority
is used primarily for such purpose, the
services performed therein are not within
the exception.

In general, services of a household na-
ture in or about a private home include
services rendered by cooks, maids, butlers,
valets, laundresses, furnacemen, gar-
deners, footmen, groms, and chauffeurs
of automoblies for family use. In general,
services of a household nature in or about
the club rooms or house of a local college
club or local chapter of a college fra-
teraty or sorority include services ren-
dered by cooks, maids, butlers, laun-
dresses, furnacemen, waiters, and house-
mothers.

The services above enumerated are not
within the exception if performed in or
about rooming or lodging houses, board-
ing houses, clubs (except local college
clubs), hotels, or commercial offices or
establishments.

Services performed as a private secre-
tary, even though performed in the em-
ployer's home, are not within the excep-
tion.e

S:cro"e 107 (c) (3) o7 r AC=
The term "employment, means a * *

any service, of whatever nature, performed
after December 31, 1939, rithin the United
States by an employee for the person employ-
ing him 0* 0 except-

(3) C atial labor not in the course of the
employer's trade or business; (Sec. 1607 (c)
(3), C.., as amended by sec. 614, Social
Security Act Amendments of 1939.)

§ 403210 Casual labor -not in the.
course of employer's trade or business.
The term "casual labor" includes labor
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which Is occasional, incidental, or
irregular.

The expression '"not in the course of
the employer's trade or business" in-
cludes labor that does not promote or
advance the trade or business of the
employer.

Thus, labor which is occasional, inci-
dental, or irregular, and does not pro-
mote or advance the employer's trade or
business is excepted.

Example 1. A's business is that of
operating a sawmill. He employs B, a
carpenter, at an hourly wage to repair
his home. B works irregularly and
spends the greater part of two days in
completing the work. Since B's labor is
casual and is not in the course of A's
trade or business, such services are
excepted.

Casual labor, that is, labor which is
occasional, incidental, or irregular, but
which is in the course of the employer's
trade or business, does not come within
the above exception.

Example 2. C's business is that of
operating a sawmill. He employs D for
two hours, at an hourly wage, to remove
sawdust fron his mill. D's labor- is
casual since it is occasional, incidental,
or irregular, but it is in the'course of C's
trade or business and is not excepted.

Example 3. E is engaged in the busi-
ness of operating a department store. He
employs additional clerks for short pe-
riods. While the services of the clerks
may be casual, they are in the course of
the employer's trade or business and,
therefore, not excepted.

Casual labor performed for a corpora-
tion does not come within this excep-
tion.*

SEZroN 1607 (c) (4) or TH AcT

The term "employment" means * * *
any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person em-
ploying him * * * except-

(4) Service performed as an officer or mem-
ber of the crew of a vessel on the navigable
waters of the United States: (Sec. 1607 (c)
(4), IM.C., as amended by sec. 614, Social
Security Act Amendments of 1939.)

§ 403.211 OfIcers and members of
crews. The expression "navigable waters
of the United States" means such waters
as are navigable in fact and which by
themselves or their connection with
other waters form a continuous channel
for commerce with foreign countries or
among the States.

The word "vessel" includes every de-
scription of watercraft, or other con-
trivance, used as a means of transporta-
tion on water. It does not include -any
type of aircraft.

The expression "officer or member of
the crew" includes the master or officer
in charge of the vessel, however desig-
nated, and every individual, subject to
his authority, serving on board and con-
tributing in any way to the operation and
welfare of the vessel. The exception ex-
tends, for example, to services rendered
by the master, mates, pilots, pursers,
surgeons, stewards, engineers, firemen,

cooks, clerks, carpenters, deck hands,
porters, and chambermaids, and by seal
hunters and fishermen on sealing and
fishing vessels.*

SECTioN 1607 (c) (5) or T3EE AcT
The term "employment" means * * *

any service, of whatever nature performed
after December 31, 1939, within the United
States by an employee for the person employ-
ing him * * * except-

(5) Service performed by an individual in
the employ of his son, daughter, or spouse,
and service performed by a child under the.
age of twenty-one in the employ of his father
or mother; (Sec. 1607 (c) (5), IR.C., as
amended by sec. 614, Social Security Act
Amendments of 1939.)

§ 403.212 Family employment. Cer-
tain services are excepted because of the
existence of a family relationship between
the employee and the individual employ-
ing him. The exceptions are as follows:

(a) .Services performed by an indi-
vidual in the employ of his or her spouse;

(b) Services performed by a father or
mother in the employ of his or her son
or daughter; and
(c) Services performed by a son or

daughter, under the age of 21 in the
employ of his or her father or mother.

Under (a) and (b), above, the excep-
tion is conditioned solely upon the family
relationship between the employee and
the individual employing him. Under
(c), in addition to the family relation-
ship, there is a further requirement that
the son or daughter shall be under the
age of 21, and the exception continues
only during the time that such son or
daughter is under the age of 21.

Services performed in the employ of
a person other than an individual (such
as a corporation or a partnership) are
not within the exception.*

SECToN 1607 (c) (6) or TE AcT
The term "employment" means * * *

any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person
employing him except--

(6) Service performed in the employ of the
United States Government or of an instru-
mentality of the United States which is (A)
wholly owned by the United States, or (B)
exempt from the tax imposed by section 1600
by virtue of any other provision of law; (Sec.
1607 (c) (6), I.B.C., as amended by see. 614,
Social Security Act Amendments of 1939.)

§ 403.213 United States and instrun.-
mentalities thereof. Services performed
in the employ of the United States Gov-
ernment are excepted. Services per-
formed in the employ of an instrumen-
tality of the United States are also ex-
cepted if the instrumentality is either
wholly owned by the United States, or
exempt from the tax imposed by ,section
1600 of the Act by virtue of any other
provision of law.

Services performed in the employ of
an instrumentality of the United States
which is neither wholly owned by the
United States nor exempt from the tax
imposed by section 1600 of the Act by
virtue of any other provision of law are
not within the exception.

Services performed In the employ of a
national bank or a State member bank
of the Pederal Reserve System, for ex-
ample, are not within the exception.*

SEcrioN 1607 (c) (7) or 'ssAcr

The term "employment" means * * *
any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person em-
ploying him * * * except-

(7) Service performed in the employ of a
State, or any political subdivision thereof,
or any Instrumentality of any one or more
of the foregoing which Is wholly owned by
one or more States or political subdivisions;
and any service performed In the employ
of any instrumentality of one or more States
or political subdivisions to the extent that
the instrumentality is, with respect to such
service, immune under the Constitution of
the United States from the tax imposed by
section 1600; (See. 1607 (c) (7), X. n. C., as
amended by see. 614, Social Security Act
Amendments of 1939.)

§ 403.214 States and theil political sub-
divisions and instrumentalities. Sehrices
performed in the employ of any State,
or of any political subdivision thereof,
are excepted. Services performed In the
employ of an Instrumentality of one or
more States or political subdivisions
thereof are excepted if the Instrumen-
tality is wholly owned by one or more of
the foregoing. Services performed in the
employ of an instrumentality of one or
more of the several States or political
subdivisions thereof which is not wholly
owned by one or More of the foregoing
are excepted only to the extent that the
instrumentality is with respect to such
services immune under the Constitution
of the United States from the tax Im-
posed by section 1600 of the Act.

The term "State" includes the District
of Columbia and the Territories of
Alaska and Hawaii.*

SE TON 1607 (c) (8) or T=a AcT

The term "employment" means * 0 0
any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person em-
ploying him * * # except-

(8) Service performed in the employ of a
corporation, community chest, lund, or
foundation, organized and operated exclU-
sively for religious, charitable, scientifio,
literary, or educational purposes, or for the
prevention of cruelty to children or animals,
no part of the net earnings of which inurecs
to the benefit of any private shareholder or
individual, and no substantial part of the
activities of which Is carrying on propaganda,
or otherwise attempting, to influence legisla-
tion; (Sec. 1607 (c) (8), I.R.C., as amended
by sec. 614, Social Security Act Amendments
of 1939.)

§ 403.215 Religious, charitable, sclen-
tifc, literary, and educational organiza-
tions and community chests. Services
performed by an employee in the employ
of an organization of the class specified
in section 1607 (c) (8) of the Act are
excepted.

For purposes of this exception the na-
ture of the services performed is imma-
terial; the statutory test is the character
of the organization for which the services
are performed.

In all cases, In order to establish Its
status under the statutory classification,
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the organization must meet the follow-
ing three tests-

(a) It must be organized and operated
exclusively for one or more of the speci-
fied purposes;

(b) Its net income must not inure in
whole or in part to the benefit of private
shareholders or individuals; and

(c) It must not by any substantial
part of its activities attempt to influence
legislation by propaganda or otherwise.

Corporations or other institutions or-
ganised and operated exclusively for
charitable purposes comprise, in general,
organizations for the relief of the poor.
The fact that an organization estab-
lished for the relief of indigent persons
may receive voluntary contributions
from the persons intended to be re-
lieved will not necessarily affect its
status under the law.

An educational organization within
the meaning of section 1607 (c) (8) of
the Act is one designed primarily for the
improvement or development of the
capabilities of, the individual, but, under
exceptional circumstances, may include
an association whose sole purpose is the
instruction of the public, or an asso-
ciation whose primary purpose is to give
lectures- on subjects useful to the indi-
vidual and beneficial to the community,
even though an association of either
class has incidental amusement fea-
tures. An organization formed, or
availed of, to disseminate controversial
or partisan propaganda is not an edu-
cational organization. However, the
publication of books or the giving of
lectures advocating a cause of g con-
troversial nature shall not of itself be
sufficient to deny an organization the
exemption, if carrying on propaganda,
or otherwise attempting, to influence
legislation form no substantial part of
its activities, its principal purpose and
substantially all of its activities being
clearly of a nonpartisan, noncontro-
versial, and educational nature.

Since a corporation or other institu-
tion to be within the prescribed class
must be organized and operated exclu-
sively for one or more of the specified
purposes, an organization which has cer-
tain religious purposes and which also
manufactures and sells articles to the
public for profit is not within the statu-
tory class even though its property is
held in common and its profits do not
inure to the benefit of individual mem-
bers of the organization.

An organization otherwise within the
statutory class does not lose its status as
such by receiving income such as rent,
dividends, and interest from invest-
ments, provided such income is devoted
exclusively to one or more of the speci-
fied purposes.

If an organization has established its
status under section 1607 (c) (8) of the
Act, it need not thereafter make a re-
turn or any further showing with respect
to its status under the Act unless it

changes the character of its organization
or operations or the purpose for which
it was originally created. See, however,
section 3312 (b) of the Internal Revenue
Code relating to the statute of limita-
tions in case no return Is filed.'

SmrroN 16D7 (c) (9) oF r= Ace
The term "employment" means 1 0 *

any service, of whatever nature, performed
after December 31, 1939, vthin the United
States by an employed for the person em-
ploying him * except-

(9) Service perfrmed by an individual as
an employee or employee representative as
defined In section 1 of the Ralroad Unem-
ployment Insurance Act; (Sec. 1C07 c) (9),
I.R.C.. as added by se. 614, Soial Eecurlty
Act Amendments of 199.)
SECTION 1 oF = tno. UmNEW- OY-mnno

IusuaNxc Acr, tos Azmam=
For the purposes of this Act. except when

used n amending the provISions of other
Acts--

(a) The term "employer" means any car-
rier (as defined In subsection (b) of this
section), and any company which is directly
or Indirectly owned or controlled by one or
more such carriers or under common con-
trol therewith, and which operate3 any equip-
ment or facility or performs any service (ex-
cept trucking service. casual service. and the
casual operation of equipment or facilities) In
connection with the transportation of pas-
sengers or property by railroad, or the receipt,
delivery, elevation, transfer in transit, refrig-
eration or icing. storage, or handling Of
property transported by railroad, and any re-
ceiver, trustee, or other Individual or body.
judicial or otherwise, when in the po=zcazon
of the property or opeamting all or any part
of the business of any such employer: Pro-
vided, howcrer That the lerm "employer"
shall not Include any street. Interurban, or
suburban electric railway, unles such rail-
way is operating as a part of a general steam-
railroad system of transportation, but shall
not exclude any part of the general steam-
railroad system of transportation now or
hereafter operated by any other motive power.
The Interstate Commerce Comminlon is
hereby authorized and directed upon rcques
of the Board, or upon complaint of any party
Interested, to determine after hearin.g whether
any line operated by electric power falls
within the terms of this proviso. The term
"employer" sall also Include railroad asso-
clations, trafic associlations, tariff bureaus,
demurrage bureaus, weighing and Inspec-
tion bureaus, collection agencleo, and other
associations, bureaus, agencies, or organiza-
tions controlled and maintained wholly or
principally by two or more employr as here-
Inbefore defined and engaged In the perform-
ance of services In connection with or Inl-
dental to railroad transportation: and rail-
way labor organiztions, national In scope,
which have been or may be organized in ac-
cordance ith the provislons of the Railway
Labor Act. and their State and Irational le gi-
lative committees and their general com-
mittees and their Insurance dcpartmento and
their local lodges and divisions, e3tablihcd
pursuant to the constitution and bylaws of
such organizations.

(b) The term "carrier" means an express
company, sleeping-car company, or carrier
by railroad, subject to part I of the Interstate
Commerce Act.

(c) The term. "company" Includes cor-
porations, association, and joint-stock com-
panies.

(d) The term "employee" (except when
used In phrases establishling a different
meaning) means any Individual who is or
has been (1) In the service of one or more
employers for compensation, or (U1) an em-
ployee representative. The term "employee"
shall include an employee of a local lodge or
division defined as an employer In section
I (a) only If he was in the ervice of a car-

rise on or after August 29, 1935. The term
"employee" Includes an officer of an em-
ployer.

(e) An Individual is in the s Irce of an
employer whether his service I- rendered
within or without, the United States If ha is
subject to the continuing authority of the
employer to supervise and direct the manner
of rendition of his service, which service he
renders for compazat on: Provided, howerer,
That an ndividual shall be deemed to be
In the service of an employer not conducting
the principal part of Its business In the
United States only when he Is'rendering
service to It In the United States: Provided
further, That an Individual not a citizen or
resident of the United States %bnl not be
deemed to be In the service of an employer
when rendering service outside the United
States to an employer who Is required under
the laws applicable in the place where the
cervice Is rendered to employ therein, In
whole or in part, citizens or residents thereof.

(f) The term "employee representative"
means any ofcer or cfficial representative of
a railway labor organization other than a
labor organization Included In the term em-
ployer" as defined In s c ion 1 (a) who before
or after August 29, 1935, wa In the service
of an employer as defined In section 1 (a) and
who l duly authorized and designated to rep-
resent employees In accordance with the Rail-
way Labor Act, and any Individual who I-
rvgularly as.igned to or regularly employed
by such oMcer or official representative in
connection with the duties of his oM e.

(i) The term "compensaton" means any
form of money remuneration, Incuding pay
for time lost but excluding tips, payable for
services rendered as an employee to one or
more employers, or as an employee represent-
ative: Provided, however, That In computing
the compansation payable to any employee
with respect to any calendar month, no part
of any compensation in excess of $300 sal
be recognlzed.

(r) The ter Bad means the Railad
Retirement Bcard.

(.) The term "United Stated', when used
In a geographical sense, means the States,

H, Eawall. and the District; of Columbia.

(Se. 1, Railroad Unemploymenlt Insurance
Act, as amended by scs. 1-6. 20, Act of June
20. 1939, 53 Stat. E45, 8, 45 U.S.C, Sup. V,
351.)

§ 403216 Railroad industry--emplr-
ces and employee representatives under
the Railrca Unemployment Insurance
Act. Services performed by an individual
as an "employee" or as an "employee rep-
resentative," as those terms are defined in
zectlon 1 of the Railroad Unemployment
Insurance Act, -as amended, are
excepted.'

S =cr: 1607 (c) (10) (A) 07' TH= Acr
The term "employment" means

any service. of whatever nature, performed
after December 31. 1939, withIn the United
States by an employee for the person em-
ploying him 6 1 6 except-

(10) (A) Service performed In any calendar
quarter In the employ of any organization
exempt from Income tax under saetion 101,
if-

(1) the remuneration for such service does
not exceeTd5, or

(Ul) such service is In connection with the
collection of dues or premiums for a fra-
ternal bneflclary society, order, or asccia-
tion, and is p rformed away from the home
oiler, or is ritualistic service In connection
with any such oclety, order, or ass.oclation,
or

(i1) such serviea is performed by a student
who I- enrolled and is regularly attending
-W'ea at a school. college, or univeisity
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(See. 1607 (a) (10) (A), I.R.C, as added by
see. 614, Social Security Act Amendments
of 1939.)

SECrION 101 OF TB INTERNAL REvENUE CODE

EXEMPTIoNS FROM TAX ON CORPOzATIONS

The following organizations shall be ex-
empt from taxation under this chapter [chap-
ter 1-income tax]-

(1) Labor * * * organizations;
(2) Mutual savings banks not having a

capital stock represented by shares;
(3) Fraternal beneficiary societies, orders,

or associations, (A) operating under the
lodge system or for the exclusive benefit of
the members of a fraternity itself operating
under the lodge system; and (B) providing
for the payment of life, sick, accident, or
other benefits to the members of such society,
order, or association or their dependents;

(4) Domestic building and loan associa-
tions substantially aU the business of which
is confined to making loans to members; and
cooperative banks without capital stock
organized and operated for mutual purposes
and without profit;

(5) Cemetery companies owned and op-
erated exclusively for the benefit of their
members or which are not operated for
profit; and any corporation chartered solely
for burial purposes as a cemetery corpora-
tion and not permitted by its charter to
engage in any business not necessarily inci-
dent to that purpose, no part of the net
earnings of which inures to the benefit of
any private shareholder or individual;

• * * * *

(7) Business leagues, chambers of com-
merce, real-estate boards, or boards of trade,
not organized for profit and no part of the
net earnings of which inures to the benefit
of any private shareholder or individual;

(8) Civic leagues or organizations not or-
ganized for profit but operated exclusively
for the promotion of social welfare, or local
associations of employees, the membership
of which is limited to the employees of a
designated person or persons in a particular
municipality, and the net earnings of which
are devoted exclusively to charitable, educa-
tional, or recreational purposes;

(9) Clubs organized and operated exclu-
sively for pleasure, recreation, and other
nonprofitable purposes, no part of the net
earnings of which inures to the benefit of
any private shareholder;

(10) Benevolent life insurance associations
of a purely local character, mutual ditch or
irrigation companies, mutual or cooperative
telephone companies, or like organizations;
but only if 85 per centum or more of the
income consists of amounts collected frOm
members for the sole purpose of meeting
losses and expenses;

(11) Farmers' or other mutual hail, cyclone,
casualty, or fire insurance companies or asso-
ciations (including Interinsurers and recipro-
cal underwriters) the income of which is used
or held for the purpose of paying losses or
expenses;.

(12) Farmers', fruit growers', or like asso-
ciations organized and operated on a coopera-
tive basis (a) for the purpose of marketing
the products of members or other producers,
and turning back to them the proceeds of
sales, less the necessary marketing expenses,
on the basis of either the quantity or the
value of the products furnished by them, or
(h) for the purpose of purchasing supplies

% Aind equipment for the use of members or
other persons, and turning over such supplies
and equipment to them at actual cost, plus
necessary expenses. Exemption shall not be
denied any such association because it has
capital stock, if the dividend rate of such
stock is fixed at not to exceed the legal rate of
interest In the State of incorporation, or 8
per centum per annum, whichever is greater,
on the value of the consideration for which
the stock was issued, and if substantially all
such stock (other than non-voting preferred
stock, the owners of which are not entitled
or permitted to participate, directly or in-
directly, in the profits of the association, upon

dissolution or otherwise, beyond the fixed
dividends) is owned by producers who mar-
ket their products or purchase their supplies
and equipment through the association; nor
shall exemption be denied any such associa-
tion because there is accumulated and main-
tained by it a reserve required by State law

,or a reasonable reserve for any necesasry pur-
pose. Such an association may market the
products of nonmembers in an amount the
value of which does not exceed the value of
the products marketed for members, and may
purchase supplies and equipment for non-
members in an amount the value of which
does not exceed the value of the supplies and
equipment purchased for members, provided
the value of the purchases made for persons
who are neither members nor producers does
not exceed 15 per centum of the value of all
its purchases. Business done for the United
States or any of its agencies shall be disre-
garded in determining the right to exemption
under this paragraph;

(13) Corporations organized by an asso-
ciation exempt under the provisions of para-
graph (12), or members thereof, for the
purpose of financing the ordinary crop opera-
tions of such members or other producers,
and operated in conjunction with such asso-
ciation. Exemption shall not be denied any
such corporation because it has capital stock,
if the dividend rate of such stock is fixed
at not to exceed the legal rate of interest
in-the State of incorporation or 8 per centum
per annum, whichever Is greater, on the value
of the consideration for which the stock
was issued, and if substantially all such
stock (other than nonvoting preferred stock,
the owners of which are not entitled or
permitted to participate, directly or indi-
rectly, in the profits of the corporation, upon
dissolution or otherwise, beyond the fixed
dividends) is owned by such association, or
members thereof; nor shall exemption be
denied any such corporation because there
is accumulated and maintained by it a re-
serve required by State law or a reasonable
reserve for any necessary purpose;

(14) Corporations organized for the ex-
clusive purpose of holding title to property,
collecting income therefrom, and turning
over the entire amount thereof, less ex-
penses, to an organization which itself is
exempt from the tax Imposed by this
chapter;

(15) Corporations organized under Act of
Congress, If such corporations are instru-
mentalities of the United States and if, under
such Act, as amended and supplemented,
such corporations are exempt from Federal
income taxes;

* * * * *

(17) Teachers' retirement fund associa-
tions of a purely local character, if (A) no
part of their net earnings inures (other than
through payment of retirement benefits) to
the benefit of any private shareholder or indi-
vidual, and (B) the income consists solely of
amounts received from public taxation,
amounts received from assessments upon the
teaching salaries of members, and income in
respect of investments;

(18) Religious or apostolic associations or
corporations, if such associations or corpora-
tions have a common treasury or community
treasury, even if such associations or cor-
porations engage in business for the common
benefit of the members, but only if the mem-
bers thereof include (at the time of filing
their returns) in their gross income their
entire pro-rata shares, whether distributed
or not, of the net income of the association
or corporation for such year. Any amount
so included in the gross income of a member
shall be treated as a dividend received.

• * * * S

(See. 101, I. R. C., ..as amended by sec. 217,
Revenue Act of 1939.)

§ 403.217 Organizations exempt from
income tax-(a) In general. This sec-
tion deals with the exception of services
performed in the employ of certain or-
ganizations exempt from income tax
under section 101 of the Internal Reve-

nue Code. If the services meet the tests
set forth in paragraph (b), (c), or (d),
such services are excepted.

(See also § 403.215 for provisions re-
lating. to the exception of services per-
formed in the employ of religious,
charitable, scientific, literary, and edu-
cational organizations and community
chests of the type described in section
101 (6) of the Internal Revenue Code:
§ 403.218 for provisions relating to the
exception of services performed in the
employ of agricultural and horticultural
organizations exempt from income tax
under section 101 (1) of the Code;
§ 403.219 for provisions relating to the
exception of services performed In the
employ of voluntary employees' bene-
ficiary associations of the type described
in section 101 (16) of the Code; and
§ 403.220 for provisions relating to the
exception of services performed in the
employ of Federal employees' beneficiary
associations of the type described In sec-
tion 101 (19) of the Code.)

(b) Remuneration not in excess of
$45 for calendar quarter. Services per-
formed by an employee In a calendar
quarter in the employ of an organiza-
tion exempt from Income tax under sec-
tion 101 of the Internal Revenue Code
are excepted, If the remuneration for the
services does not exceed $45. The excep-
tion applies separately with respect to
each organization for which the em-
ployee renders services In a calendar
quarter. A calendar quarter is a period
of three calendar months ending on
March 31, June 30, September 30, or De-
cember 31. The type of services per-
formed by the employee and the place
where the services are performed are
immaterial; the statutory tests are the
character of the organization In whose
employ the serviges are performed and
the amount of the remuneration for serv-
ices performed by the employee in the
calendar quartet.

Example 1. X is .a local lodge of a
fraternal organization and Is exempt
from income tax under section 101 (3) of
the Internal Revenue Code. X has a
number of paid employees, among them
being A who serves exclusively as record-
ing secretary for the lodge, and B who
performs services for the lodge as Janitor
of Its clubhouse. For services performed
during the first calendar quarter of 1940
(that is, January 1, 1940, through March
31, 1940, both dates Inclusive) A earns
a total of $30. For serices performed
during the same calendar quarter B
earns $180. Since the remuneration for
the services performed by A during such
quarter does not exceed $45, all of such
services are excepted. Thus, A is not
counted as'an employee in employment
on any of the days during such. quarter
for purposes of determining whether the
X organization is an employer (see see-
tion 403.205). Even though it is subse-
quently determined thdt X Is an em-
ployer, A's remuneration of $30 for serv-
ices performed during the first calendar
quarter of such year is not subject to tax.
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B's services, however, are not excepted
during such quarter since the remunera-
tion therefor does exceed $45. Thus, B is
counted as an employee in employment
during all of such quarter for purposes
of determining whether the X organiza-
tion is an employer. If it is determined
that the X organization is an employer,
B's remuneration of $180 for services
performed during the first calendar quar-
ter is included in computing the ta.

Example 2. The facts are the same as
in example 1, above, except that on April
1, 1940, A's salary is increased and, for
services performed during the calendar
quarter beginning on that date (that is,
April 1, 1940, through June 30, 1940, both
dates inclusive), A earns $60. Since A's
remuneration for services during such
quarter does exceed $45, such services are
not excepted. A, therefore, is counted
as an employee in employment during all
of such quarter for purposes of determin-
ing whether the X organization is an em-
ployer. If it is determined that the X
organization is an employer, A'sremuner-
ation of $60 for services performed dur-
ing the second calendar quarter is in-
cluded in computing the tax.

Example 3. The facts are the same as
in example 1, above, except that A earns
$120 for services performed during the
year 1940, and such amount is paid to
him in a lump sum at the end of the
year. The services performed by A in
any calendar quarter during the year are
excepted if the portion of the $120 at-
tributable to services performed in that
quarter does not exceed $45. In such
case, A is not counted as an employee
in employment on any of the days dur-
ing such quarter for purposes of deter-
mining whether the X organization is an
employer. If, however, the portion of
the $120 attributable to services per-
formed in any calendar quarter during
the year does exceed $45, the services
durifig that quarter are not excepted.
In the latter case, A is counted as an
employee in employment during all of
such quarter and, if the X organization
is determined to be an employer, that
portion of the $120 attributable to serv-
ices performed in such quarter is in-
cluded in computing the tax.

(c) Collection of dues or Premium for
fraternal beneftciary societies, and ritu-
alistic services in conecctiOn with. such
societies. The following services per-
formed by an employee in the employ of
a fraternal beneficiary society, order, or
association exempt from income tax
under section 101 of the Internal Reve-
nue Code are excepted:

(1) Services performed away from the
home office of such a society, order, or
association in connection with the col-
lection of dues or premiums for such so-
ciety, order, or association; and

(2) Ritualistic services (wherever per-
formed) in connection with such a so-
ciety, or association.

For purposes of this paragraph the
amount of the remuneration for services.

Xo.182----3

performed by the employee In the cal-
endar quarter Is Immaterial; the statu-
tory tests are the character of the organ-
ization in whose employ the zervices are
performed, the type of services, and, in
the case of collection of dues or premi-
ums, the place where the services are
performed.

(d) Students emPlWjed by organiza-
tions exempt from income tax. Services
performed in the employ of an organiza-
tion exempt from Income tax under sec-
tion 101 of the Internal Revenue Code
by a student who is enrolled and Is re.g-
ularly attending cl] zes at a school, col-
lege, or university, are excepted. For
purposes of this paragraph, the amount
of remuneration for services performed
by the employee in the calendar quarter,
the type of services, and the place where
such services are performed are Imma-
terial; the statutory tests are the charac-
ter of the organization in whose employ
the services are performed and the status
of the employee as a student enrolled and
regularly attending classes at a school,
college, or university.

The term "school, college, or univer-
sity" within the meaning of this excep-
tion Is to be taken In Its commonly or
generally accepted sense.

(For provisions relating to services
performed by a student enrolled and reg-
ularly attending classes at a school, col-
lege, or university not exempt from
income tax in the employ of such school,
college, or university, see § 403221.) *

Srcrroxr 1607 (c) (10) (B) OFr A-Cr
The term "employment" mean * *

any service, of whatever nature, performed
after December 31. 1939, within the United
States by an employee for the per on em-
ploying him e a " except-

(10) (B) Service performd In the employ
of an agricultural or horticultural organiz-
tion exempt from income tax under ccctlon
11 (1); (Sec. 1607 (c) (10) (B), LR.C.
as added by rec. 014, Eclal Security Act
Amendments of 1939.)
SBorzor 101 (1) or TIM ImN=A IrvmWzE

Go=
rx=n'rz;- s opts5, TAX O1 COa=rOoNS
The following organizations 1hall be ex-

empt from taxation under this chapter-
(I) * * " agricultural, or horticul-

tural organizations;

§ 403.218 Agricultural and horticul-
tural organizations excmpt from income
tax. Services performed by an employee
in the employ of an agricultural or hor-
ticultural organization exempt from In-
come tax under section 101 (1) of the
Internal Revenue Code are excepted.

For purposes of this exception, the type
of services performed by the employee,
the amount of remuneration for such
services, and the place where such serv-
ices are performed are Immaterial; the
statutory test is the character of the
organization in whose employ the services
are performed.*

Snmac 1607 (o) (10) (0) or Tim AcT
, 2e term "employment" means a a

any service, of whatever nature, performed
after December 31, 1939, within the United

States by an employee fcr the person employ-
ing him o • ezcpt-

(10) (C) Service performed In the employ
of a valun~tary employes beneficiary essccia-
ton providing for the payment of life. sic ,
accident, or other benefits to the members
of cuch a-.clatlon or their dependents, if
(I) no part of its net earnin3s Inures (other
than throunh such payments) to the benefit
of any private shareholder or Individual, and
(11) 85 p r cnturn or more of the income
conzLta of amounts collected from members
for the cole purpoe of making cuch paym-nts
and mceting expen:3s; (Sec. 1O7 (c) (10"
(C), L R. C. as added by Ecc. 614, Sccial
Security Act Amcndmantst of 1939.)

§ 403.219 Voluntary employees' bene-
ficlary ascociations. Services performed
by an employee in the employ of an or-
ganization of the character described in
section 1607 (c) (10) (C) of the Act
are excepted.

For purposes of this exception, the type
of services performed by the employee,
the amount of remuneration for such
services, and the place where such serv-
Ices are performed are immaterial; the
statutory test is the character of the or-
ganization in whose employ the services
are performed.*

Sinoi 16 (c) (10) (D) or - Acr
The trm "emloamnt" means * * *

any servic , of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the per on eamploy-
lug him - " except-

(10) (D) Service performed In the employ
of a voluntary employees' beneficiary a-ccI_-
tion providing for the payment of life, sick.
accident, or other benefits to the members of
such a=oclation or their dependents or their
designated beneficiaries, If (i) adission to
membership in such ass-ccation is limited to
Individuals who are offcers or employees of
the United States Government, and (ii) no
part of the net earnings of such asociation
inuris (other than through such payments)
to the baneflt of any private chareholdear or
individual; (See. 1607 (c) (10) (D), In.C.,
as added by e:c. 614, Social Security Act
Amendments of 1939.)

§ 403.220 Federal emplojee benefici-
ar ascocdations. S-rvices performed by
an employee In the employ of an organ-
Ization of the character described in sec-
tion 1607 (c) (10) (D) are excepted.

For purposes of this exception, the type
of service performed by the employee,
the amount of remuneration for such
services, and the place where such serv-
Ices are performed are immaterial; the
statutory test is the character of the
organtation In whose employ the serv-
ices are performed.*

Ssero.- 107 (c) (10) (E) (2 - -Acr
The term "employment" means -* * *

any sarvice, of Thatever nature, performed
after December 31, 1939, within the United
SMtEs by an employee for the person em-
ployIng him * * except-

(10) (E) Service performed In any calendar
quarter in the employ of a -chool, college,
or univ city, not exempt from Incoe tax
under section 101, if such service L per-
formed by a student who is enrolled and Is
regularly attending cla at such school,
college, or university, and the remuneration
for such service does not exceed $45 (exclu-
isia of room, board, and tuition); (See.
C0-7 (c) (10) (E), .C, as added by cec.

614. Sacial Security Act Amendments of
133.)

§403.221 Students employed by
schools, colleges, or universities not ex-
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empt from income tax. Services per-
formed in a calendar quarter by a stu-
dent in the employ of a school, college,
or university not exempt from income.
tax under section 101 of the Internal
Revenue Code are excepted, provided:

(a) The services are performed by a
student who is enrolled and Is regularly
attending classes at such school, college,
or university; and

(b) The remuneration for such serv-
ices performed in such calendar quarter
does not exceed $45, exclusive of room,
board, and tuition furnished by the
school, college, or university.

A calendar quarter is a period of three
calendar months ending on March 31,
June 30, September 30, or December 31.

For purposes of this exception, the type
of services performed by the employee
and the place where the services are per-
formed are immaterial; the statutory
tests are the character of the organiza-
tion in whose employ the services are
performed, the amount of remuneration
for services performed by the employee
In the calendar quarter, and the status
of the employee as a student enrolled and
regularly attending classes at the school,
college, or university in whose employ he
performs the services.

The term "school, college, or univer-
sity" within the meaning of this excep-
tion is to be taken in its commonly or
generally accepted sense.

(For provisions relating to services per-
formed by a student in the employ of an
organization exempt from income tax,
see § 403.217 (d).) *

Ssc rON 1607 (c) (11) OF THE Acr

The term "employment" means * * *
any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person em-
ploying him * * * except-

(11) Service performed in the employ of
a foreign government (Including service as a
consular or other officer or employee or a
nondiplomatic representative); (See. 1607- (c)
(11), 11.C., as added by sec. 614, Social Se-
curity Act Amendments of 1939.)

§403.222 Foreign governments.
Services performed by an employee in
the employ of a foreign government are
excepted. The exception includes not
only services performed by ambassadors,
ministers, and other diplomatic officers
and employees but also services per-
formed as a consular or other officer or
employee of a foreign government, or as
a nondiplomatic representative thereof.

For purposes of this exception, the
citizenship or residence of the employee
Is immaterial. It is also immaterial
whether the foreign government grants
an equivalent exemption with respect to
similar services performed in the foreign
country by citizens of the United States.5

SEcroN 1607 (c) (12) OF THE AcT

The term "employment" means * *
any service, of whatever nature, performed
after December 31, 1939, within the United

States by an employee for the person em-
ploying him * * * except-

(12) Service performed in the employ of
-an instrumentality iolly"Oned by a for-
eign government-

(A) If the service is of a character similar
to that performed in foreign countries by
employees of the United States Government
or of an Instrumentality thereof; and

(B) If the Secretary of State shall certify
to the Secretary of the Treasury that the
foreign government, with respect to whose
Instrumentality exemption is claimed, grants
an equivalent exemption with respect to
similar service performed in :the foreign
country by employees of the United States
Government and of instrumentalities there-
of; (Sec. 1607 (a) (12), IM.C., as added by
see. 614, Social Security Act Amendments of
1939.)

§ 403.223 WholV owned inotrumen-
talities of a foreign government. Serv-
ices performed by an employee in the
employ of certain instrumentalities of a
foreign government are excepted. The
exception includes all services performed
in the employ of an instrumentality of
the government of a foreign country:
Provided:

(a) The instrumentality is wholly
owned by the foreign government;

(b) The services are of a character
similar to those performed in foreign
countries by employees of the United
States Government or of an instrumen-
tality thereof; and

(c) The Secretary of State certifies to
the Secretary of the Treasury that the
foreign government, with respect to
whose instrumentality exemption is
claimed, grants an equivalent exemption
with respect to services performed in the
foreign country by employees of the
United States Government and of in-
strumentalities thereof.

For purposes of this exception, the cit-
izenship or residence of the employee is
immaterial.*

SECoON 1607 (c) (13) OF THE AcT

The term "employment" means * * * any
service, of whatever nature, performed after
December 31, 1939, within the United States
by an employee for the person employing
him * * * except-

(13) Service performed as a student nurse
in the employ of a hospital or a nurses'
training school by an individual who is en-
rolled and is regularly attending classes in a
nurses' training school chartered or ap-
proved pursuant to State law; and service
performed as an Interne In the employ of a
hospital by an individual who has completed
a four years' course in a medical school char-
tereil or approved pursuant to State law;
(See. 1607 (c) (13), L.C., as added by sec.
614, Social Security Act Amendments of
1939.)

§ 403.224 Student nurses and hospital
internes. Services performed as a stu-
dent nurse in the employ of a hospital
or a nurses' training school are excepted
provided the student nurse is enrolled
and regularly attending classes in a
nurses' training school, and such nurses'
training school is chartered or approved
pursuant to State law.

Services performed as an interne (as
distinguished from a resident doctor) in

the employ of a hospital are excepted
provided the interne has completed a
four years' course in a medical school
chartered or approved pursuant to State
law.*

SEcTON 1607 (c) (14) or Tim AcT
The term "employment" means * 0 *

any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person em-
ploying him * * * except-

(14) Service performed by an Individual
for a person as an Insurance agent or as an
Insurance solicitor, if all such service per-
formed by such individual for such person
is performed for remuneration solely by way
of commission; or (Sec. 1607 (o) (14), 111.C,
as added by see. 614, Social Security Act
Amendments of 1939.)

, § 403.225 Insurance agents and solici-
tors. Services performed by an em-
ployee as an insurance agent or insur-
ance solicitor are excepted provided such
services are performed solely for com-
missions.

If all or any part of the remuneration
of an employee for services performed as
an insurance agent or Insurance solicitor
is a salary, none of his services are ex-
cepted and his total remuneration (for
example, salary, or salary and commis-
sions) is included for purposes of com-
puting the tax.*

SECTIoN 1607 (c) (15) ow Tim AcT
The term "employment" means * * 0

any service, of whatever nature, performed
after December 31, 1939, within the United
States by an employee for the person
employing him. * * except-

(15) Service performed by an Individual
under the age of eighteen in the delivery or
distribution of newspapers or shopping news,
not including delivery or distribution to any
point for subsequent delivery or distribution,
(Sec. 1607 (c) (15), I., as added by se.
614, Social Security Act Amendments of
1939.)

§ 403.226 Delivery and distributton of
newspapers and shopping news. Serv-
ices performed by an employee under the
age of 18 in the delivery or distribution
of newspapers or shopping news, not in-
cluding delivery or distribution to any
point for subsequent delivery or distribu-
tion, are excepted. Thus, the services
performed by an employee under the age
of 18 In making house-to-house delivery
of newspapers or shopping news, Includ-
ing handbills and other similar types of
advertising material, are excepted.

The exception continues only during
the time that the employee Is under the
age of 18.*

Szc oN 1607 (b) or r= AcT
WAGES

The term "wages" means all remuneration
for employment, including the cash value of
all remuneration paid In any medium other
than cash; except that such term shall not
include-

(1) That part of the remuneration which,
after remuneration equal to $3,000 has been
paid to an Individual by an employer with
respect to employment during any calendar
year, is paid to such individual by such em-
ployer with respect to employment during
such calendar year;
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(2) The amount of any payment made to,
or on behalf of, an employee under a plan
or system established by an employer which
makes provision for his employees generally
or for a class or classes of his employees (in-
cluding any amount paid by an employer
for Insurance or annuities, or Into a fund, to
provide for any such payment), on account of
(A) retirement, or (B) sickness Or accident
disability, or (C) medical and hospitaliza-
tion expenses in connection with sickness or
accident disability, or (D) death, provided
the employee (I) has not the option to re-
ceive, instead of provision for such death
benefit, any part of such payment or, if such
death benefit is Insured, any part of the
premiums (or contributions to premiums)
paid by his employer, and (Ri) has not the
right, under the provisions of the plan or
system or policy of insurance providing for
such death benefit, to assign such benefit, or
to receive a cash consideration in lieu of such
benefit either upon his withdrawal from the
plan or system providing for such benefit
or upon termination of such plan or system
or policy of insurance or of his employment
with such employer;

(3) The payment by an employer (without
deduction from the remuneration of the em-
ployee) (A) of the tax imposed upon an em-
ployee under section 1400 or (B) of any pay-
ment required from an employee under a
State unemployment compensation law; or

(4) Dismissal payments which the em-
ployer is not legally required to make. (Sec.
1607 (b), .1P.C., as amended by sec. 614, Social
Security Act Amendments of 1939.)

SEcr'ox 1608 or THE Acs
DEDUCTIONS AS CONSTRUCIVE PA=13M"

Whenever under this subchapter or any Act
of Congress, or under the law of any State,
an employer is required or permitted to de-
duct any amount from the remuneration of
an employee and to pay the amount deducted
to the United States, a State, or any political
subdivision thereof, then for the purposes of
this subchapter the amount so deducted shall
be considered to have been paid to the em-
ployee at the time of such deduction.

§ 403.227 Wages-(a) In general.
Whether remuneration paid on or after
January 1, 1940, for employment per-
formed after December 31, 1938, consti-
tutes wages is determined under section
1607 (b) of the Act, that is, section 1607
(b), as amended, effective January 1,
1940, by section 614 of the Social Security
Act Amendments of 1939. This section
of these regulations and § 403.228 (re-
lating to exclusions from wages) apply
with respect only to remuneration paid
on or after January 1, 1940, for employ-
ment performed after December 31, 1938.

The term "wages" means all remuner-
ation for employment unless specifically
excepted under section 1607 (b) of the
Act (see § 403-228 of these regulations),

The name by which the remuneration
for employment is designated is imma-
terial. Thus, salaries, fees, bonuses, and
commissions are wages within the mean-
ing of the Act if paid as compensation
for employment.

The basis upon which the remunera-
tion is paid is immaterial in determining
whether the remuneration constitutes
wages. Thus, it may be paid on the basis
of piecework, or a percentage of profits;
and it may be paid hourly, daily, weekly,
monthly, or annually.

The medium in which the remunera-
tion is paid is also immaterial. It may
be paid in cash or in something other
than cash, as for example, goods, lodg-

Ing, food, or clothing. Remuneration
paid in items other than cash shall be
computed on the basis of the fair value of
such Items at the time of payment.

Ordinarily, facilities or privileges (such
as entertainmenk medical services, or
so-called "courtesy" discounts on pur-
chases), furnished or offered by an em-
ployer to his employees generally, are
not bonsidered as remuneration for em-
ployment if such facilities or privileges
are of relatively small value and are
offered or furnished by the employer
merely as a means of promoting the
health, good will, contentment, or eM-
ciency of his employees. The term
"facilities or privileges," ho*ever, does
not ordinarily include the value of meals
or lodging furnished, for example, to
restaurant or hotel employees since gen-
erally these Items constitute an appre-
ciable part of the total remuneration of
such employees.

Remuneration paid by an employer to
an individual for employment, unless
such remuneration is specifically ex-
cepted under section 1607 Mb) of the Act,
constitutes wages even though at the
time paid the individual is no longer an
employee.

Example. B, an employer, employs A
during the month of June 1940 in em-
ployment at a salary of $100 per month.
A leaves the employ of B at the close of
business on June 30, 1940. On July 15,
1940 (when A is no longer an employee
of B), B pays A the remuneration of
$100 which was earned for the cervices
performed in June. The $100 is wages
within the meaning of the Act, and the
tax is payable with respect thereto.

(b) Certain items tinud as wages-
(1) Vacation allowances. Amounts of
so-called "vacation allowances" paid to
an employee constitute wages. Thus, the
salary of an employee on vacation, Paid
notwithstanding his absence from work,
constitutes wages.

(2) Traveling expeanses. Amounts paid
to traveling salesmen or other employees
as allowance or reimbursement for travel-
ing or other expenses incurred in the
business of the employer constitute wages
only to the extent of the excess of such
amounts over such expenses actually In-
curred and accounted for by the employee
to the employer. Thus, the wages of a
salesman, who is employed on a straght
salary basis with an allowance to cover
all necessary expenses incurred in the
employer's business, are computed by
adding to the salary the amount of the
excess, if any, of the expense allowance
over the expenses actually incurred and
accounted for by the employee to the
employer.

(3) Dzductions by an employer from
wages of an enploee. The amount of
any tax which Is required by Eection 1401
(a) of the Federal Insurance Contribu-
tions Act to be deducted by the employer
from the wages of an employee is con-
sidered to be a part of the employee's
wages, and is deemed to be paid to the
employee as wages at the time that the

deduction is made. Other amounts de-
ducted from the wages of an employee by
an employer also constitute wages paid to
the employee at the time of the deduc-
tion. It is immaterial that the Federal
Insurance Contributions Act, or any Act
of Congress, or the law of any State, re-
quires or permits such deductions and the
payment of the amount thereof to the
United States, a State, or any political
subdivision thereof.*

§ 403.228 Exclusions from wages--(a)
$3,000 limitation. The term "'wages" does
not include that part of the remuneration
paid by an employer to an employee for
employment performed for him during
any calendar year which exceeds the first
$3,000 paid by such employer to such em-
ployee for employment performed during
such calendar year.

The $3,000 limitation applies only if
the remuneration paid by an employer
to an employee for employment during
any one calendar year exceeds $3,000.
The limitation relates to remuneration
for employment during any one calendar
year and not to the amount of re-
muneration (irrespective of the year of
employment) which is paid in any one
calendar year.

Example 1. Employer B, in 1940,
pays employee A $2,500 on account of
$3,000 due him for employment per-
formed in 1940. In 1941 employer B
pays employee A the balance of $500
due him for employment performed in
the prior year (1940) and also $3,000
for employment performed in 1941. Al-
though A is actually paid remuneration
of $3,500 during the calendar year 1941,
that entire amount is subject to tax,
that is, $3,000 with respect to employ-
ment during 1941 and $500 with respect
to employment during 1940 (this $500
added to the $2,500 paid in 1940 con-
stitutes the maximumn wages which
could be paid to employee A by em-
ployer B with respect to employment
during the calendar year 1940).

If an employee has more than one
employer during a calendar year, the
limitation of wages to the first $3,000
of remuneration paid to such employee
applies, not to the aggregate remunera-
tion paid by all employers with respecat
to employment during that year, but
Instead to the remunemtion paid by
each employer with respect to employ-
ment during that year. In such case
the first $3,000 paid by each employer
to such employee constitutes wages and
is subject to the tax.

Example 2. Employer D pays employee
C a salary of $600 a month for employ-
ment during the first seven months of
1940 or total remuneration of $4,200. At
the end of the fifth month employer D
has paid employee C $3,000, and only that
part of the total remuneration consti-
tutes wages subject to the tax. The $600
paid by employer D to employee C for
employment during the sixth month, and
the like amount Paid for employment
during the seventh month, are not in-
cluded as wages and are not subject to
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the tax. At the end of the seventh month
C leaves the employ of D and enters the
employ of E. Employer E pays employee
C $600 a month for the remaining five
months of 1940, or total remuneration
of $3,000. The entire $3,000 paid by em-
ployer E constitutes wages and is subject
to the tax. Thus, the first $3,000 paid
by employer D and the entire $3,000 paid
by employer E constitute wages.

Example 3. F is simultaneously an
officer (an employee) of the X Corpora-
tion, the Y Corporation, and the Z Corpo-
ration during the calendar year 1940,
each such corporation being an employer
for such year. F is paid a salary of $3,000
by each such corporation. Each $3,000
paid to F by each of the corporations X,
Y, and Z (whether or not such corpora-
tions are related) constitutes wages and
is subject to the tax.

(b) Employers' plans providing for
payments on account of retirement, sick-
ness or accident disability, medical and
hospitalization expenses, or death. Un-
der section 1607 (b) (2) of the Act, the
term "wages" does not include the
amount of any payment made to, or on
behalf of, an employee under a plan or
system established by an employer which
makes provision for his .employees gen-
erally or for a class or classes of his
employees (including any amount paid by
an employer for insurance or annunities,
or Into a fund, to provide for any such
payment), on account of:

(1) retirement,
(2) sickness or accident disability,
(3) medical and hospitalization ex-

penses in connection with sickness or
accident disability, or

(4) death, provided the employee (i)
has not the option to receive, instead of
provision for such death benefit, any part
of such payment or, if such death benefit
is insured, any part of the premiums (or
contributions to premiums) paid by his
employer, and (ii) has not the right,
under the provisions of the plan or sys-
tem or policy of insurance providing for
such death benefit, to assign such benefit,
or to receive a cash consideration in lieu
of such benefit either upon his with-
drawal from the plan or system provid-
ing for such benefit or upon termination
of such plan or system or policy of insur-
ance or of his employment with such,
employer.

The plan or system established by an
employer need not provide for payments
on account of all of the specified items,
but such plan or system may provide for
any one or more of such items.

It is Immaterial for purposes of this
exclusion whether the amount or possi-
bility of such benefit payments is taken
into consideration in fixing the amount
of an employee's remuneration or
whether such payments are required, ex-
pressly or impliedly, by the contract of
service.

(e) Payment by an employer of em-
ployees' tax or employees' contributions
under a State law. The term "wages"

does not include the amount of any pay-
ment by an employer (witJout deduction
from the remuneration of, or other re-
imbursement from, the employee) of
either (1) the employees' tax imposed by
section 1400 of the Federal Insurance
Contributions Act, or (2) any payment
required from an employee under a State
unemployment compensation law.

(d) Dismissal payments. Any pay-
ments made by an employer to an em-
ployee on account of dismissal, that is,
involuntary separation from the service
of the employer, are excluded from
"wages," provided the employer is not
legally bound by contract, statute, or
otherwise, to make such payments.

(e) Miscellaneous. In addition to the
exclusions specified in paragraphs (a),
(b), (c), and (d), the following types
of payments are excluded from wages:

(1) Remuneration for services which
do not constitute employment under
section 1607 (c) of the Act.

(2) Remuneration for services which
are deemed not to be employment
under section 1607. (d) of the Act.

(3) Tips or gratuities paid directly to
an employee by a customer of an em-
ployer, and not accounted for by the
employee to the employer.*

SUBPART C-MEASURE AND COMPUTATION OF
TAX

SECTION 1600 or THE Acr

PATE OF TAX

Every employer (as defined in section 1607
(a)) shall pay for the calendar year 1939
and for each calendar year thereafter an
excise tax, with respect to having individuals
in his employ, equal to 3 per centum of the
total wages (as defined in section 1607 (b))
paid by him during the calendar year with
respect to employment (as defined in section
1607 (c)) after December 31, 1938. (See.
1600, L I. C., as amended by sec. 608, Social
Security Act Amendments of 1939.)

§ 403.301 Persons liable for tax. Ev-
ery person who is an employer as defined
in . section 1607 (a) of the Act (see
§ 403.205 of these regulations) is liable
for the tax. Even if an employer is not
subject to any State unemployment com-
pensation law, he is nevertheless liable
for the tax.. However, if he is subject
to such a State law, he may be entitled
to certain credits against the tax (see
subpart D of these regulations). (For
provisions relating to payment of the
tax, see § 403.508.) *

§ 403.302 Measure of tax. The tax
for any calendar yar is measured by
the amount of wages paid by the em-
ployer during such year with respect to
employment after December 31, 1938.
(See §§ 403.202 and 403.203, relating to
employment, and §§ 403.227 and 403.228,
relating to wages.) *

§ 403.303 Rate and computation of
tax. The rate of tax is 3 percent. The
tax is computed by applying the 3 per-
cent rate to the wages paid during the
calendar year with respect toemployment
after Decembar 31, 1938.*

§403.304 When wages are paid.
Wages are paid for purposes of the tax

when actually or constructively paid.
Wages are constructively paid when they
are credited to the account of or set apart
for an employee so that they may be
drawn upon by him at any time although
not then actually reduced to possession.
To constitute payment in such a case the
wages must be credited or set apart to
the employee without any substantial
limitation or restriction as to the time or
manner of payment or condition upon
which payment is to be made, and must
be made available to him so that they
may be drawn at any time, and their pay-
ment brought within his own control
and disposition. (See § 403.502, relating
to the return on which wages are to be
reported.) *

SUBPART -- CREDITS AGAINST TAX

SEcTxoN 1601 or TnE AcT

CREDITS AGAINST TAX

(a) CONTRIMUTIONS TO STATE UNEMPLoY-
Mu ForDs. (1) The taxpayer may, to the
extent provided In this subsection and sub-
section (c), credit against the tax imposed
by section 1600 the amount of contributions
paid by him Into an unemployment fund
maintained during the taxable year under
the unemployment compensation law of a
State which Is certified for the taxable year
as provided in section 1603.

(2) The credit shall be permitted against
the tax for the taxable year only for the
amount of contributions paid with respect to
such taxable year.

(3) The credit against the tax for any tax-
able year shall be permitted only for contri-
butions paid on or before the last day upon
which the taxpayer is required under section
1604 to file a return for such year; except
that credit shall be permitted for contribu-
tions paid after such last day but before July
1 next following such last day, but stch
creit shall not exceed 90 per contum of the
amount which would have been allowable
as credit on account of such contributions
had they been paid on or before such last
day. The preceding provisions of this subdi-
vision shall not apply to the credit against
the tax of a taxpayer for any taxable year
if such taxpayer's assets, at any time during
the period from such last day for flling a re-
turn for such year to June 30 next following
such last day, both dates Inclusive, are In the
custody or control of a receiver, trustee, or
other fiduciary appointed by, or under the
control of, a court of competent jurisdiction.

(4) Upon the payment of contributions into
the unemployment fund of a State which are
required under the unemployment compen-
sation law of that State with respect to re-
muneration on the basis of which, prior to
such payment into the proper fund, the taX-
payer erroneously paid an amount as contri-
butions under another unemployment com-
pensation law, the payment Into the proper
fund shall, for purposes of credit against the
tax, be deemed to have been made at the
time of the erroneous payment. If, by rpa-
son of such other law, the taxpayer was en-
titled to cease paying contributions with re-
spect to services subject to such other law,
the payment Into the proper fund shall, for
purposes of credit against the tax, be deemed
to have been made on the date the return
for the taxable year was filed under section
1604.

• * * *

(c) Lmr ON TOTAL crn-a. The total
credits allowed to a taxpayer under this sub-
chapter shall not exceed 90 per centum of the
tax against which such credits are allowable.
(Sec. 1601, I.R.C., as amended by see. 609,
Social Security Act Amendments of 1939.)

SEcTioN 1607 (f) AMD (g) OF THE AcT

(f) U=miwLoymEmnNT r o. The term "un-
employment fund" means a special fund,
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established under a State law and adminis-
tered by a State agency, for the payment of
compensation. Any sums standing to the
account of the State agency in the Unem-
ployment Trust Fund established by section
90. of the Social Security Act, as amended,
shall be deemed to be a part of the unemploy-
ment fund of the State, and no sums paid
out of the Unemployment Trust Fund to
such State agency shall cease to be a part
of the unemployment fund of the State until
expended by such State agency. An unem-
ployment fund shall be deemed to be main-
tained during a taxable year only if through-
out such year, or such portion of the year
as the unemployment fund was in existence,
no part of the moneys of such fund was ex-
pended for any purpose other than the pay-
ment of compensation (exclusive of expenses
of administration) and for refunds of sums
erroneously paid into such fund and refunds
paid in accordance with the provisions of
section 1606 (b).

(g) CoNTa rauoNs. The term "contribu-
tions" means payments required by a State
law to be made into an unemployment fund
by any person on account of having Indi-
viduals in his employ, to the extent that
such payments are made by him without
being deducted or deductible from the re-
muneration of individuals in his employ.
(Sec. 1607 (f), (g), I--MC., as amended by
see. 614, Social Security Act Amendments of
1939.)

SEorrox 902 (e) or TnE SoczAT Sm-un' Acr
Aamsrs oF 1939

Notwithstanding the provisions of section
1601 (a) (2) of the Internal RevenuZ Code,
as amended, credit shall be permitted under
such section 1601, against the tax for the tax-
able yes', in which remuneration is paid for
services rendered during a prior year, for
the amounts of contributions with respect
to such remuneration which have not been
credited against the tax for any prior tax-
able year. Credit shall be permitted under
this subsection only against the tax for the
years 194:0, 1941, and 1942, and only for con-
tributions with respect to remuneration for
services rendered after December 31, 1938.

Swcrzow 902 (1) or TEE Socr Sscuarr ACT
Arm Nsmrxs oF 1939

No part of the tax imposed by the Federal
Unemployment Tax Act * * *, whether
or not the taxpayer is entitled to a credit
against such tax, shall be deemed to be a
penalty or forfeiture within the meaning of
section 57J of the Act entitled "An Act to
establish a uniform system of banrulptcy
throughout the United States", approved
July 1, 1898, as amended.

§ 403.401 Credit against tax for con-
tributions fpaic-(a) In general. Sub-
ject to the provisions of paragraphs (b),
(c), (d), and (e), the taxpayer may
credit against the tax for any taxable
year the total amount of contributions
paid by him into an unemployment fund
maintained during such year under a
State law which has been found by the
Social Security Board to contain the pro-
visions specified in section 1603 (a) of
the Act; provided that no credit may be
taken for contributions under a State
law if such State has not been duly cer-
tified for the calendar year to the Secre-
tary by the Social Security Board. The
contributions may be credited against
the tax whether or not they are paid
with respect to employment as defined
in section 1607 (c) of the Act.

(b) Limitation on amount of credit
allowable. The total credit allowable to
any taxpayer for contributions paid to
State unemployment funds shall not ex-

ceed 90 percent of the tax against which
such credit Is applied.

ExampLe. The Federal return of the
0 Company for the calendar year 1940
discloses a total tax of $10,000. The
company is entitled to a credit against
the tax by reason of contributions paid
to State unemployment funds. The to-
tal amount of such credit, however, may
in no event exceed $9,000 (90 percent of
the Federal tax of $10,000), even though
the 0 Company pays contributions in ex-
cess of $9,000.

(See § 403.402 (d), relating to the ag-
gregate limitation in case an additional
credit Is taken under section 1601 (b) of
the Act.)

(c) Limitation on t7 time wtin
whic7h contributions may be pafd in or-
der to be allowable as credit-(l) Gen-
eral rule. In order to be allowable as
credit against the tax, contributions must
have been actually paid into the State
unemployment fund on or before the last
day upon which the return for the tax-
able year is required to be filed, except
that under the conditions described In
subparagraph (2), (3), or (4), below,
credit may be allowed for contributions
paid after such last day. (The last day
for filing the return is January 31 next
following the close of the taxable year
unless the time for filing the return is
extended. See §§ 403.506 and 403,507.)

(2) Exception when contributions are
Paid before July 1. Contributions may
be paid into a State unemployment fund
after the last day upon which the return
for the taxable year is required to be
filed but before July 1 next following
such last day, and in such case may be
credited against the tax in an amount
not to exceed 90 percent of the amount
which would have been allowable as
credit on account of such contributions
had they been paid into a State unem-
ployment fund on or before such last day.

Example 1. The Federal return of the
M Company for the calendar year 1940
discloses a total tax of $12,000. The
company is liable for total State contri-
butions of $8,000 for such year. The due
date of the company's Federal return Is
January 31, 1941, no extension of time
for filing the return having been granted.
The contributions are not paid until
February 1, 1941. If the contributions
had been paid on or before January 31,
1941, the entire amount could have been
credited against the tax (such amount
not exceeding 90 percent of the Federal
tax of $12,000). Since the contributions
were paid after January 31, but before
July 1, 1941, the IMi Company Is entitled
to a credit of 90 percent of the amount
of the contributions ($8,000), or $7,200,
the net liability for Federal tax being
$4,800 ($12,000 minus $7,200).

Example 2. The facts are the same as
in example 1, exccpt that the M Com-
pany is liable for and pays total State
contributions of $12,000, instead of $8,000.
If the contributions had bven paid on
or before January 31, 1941, the amount

allowable as credit would have been $10,-
800 (90 percent of the Federal tax of
$12,000). Since the contributions were
paid after January 31, but before July 1,
1941, the M Company is entitled to a
credit of 90 percent of $10,800, or $9,720,
the net liability for Federal tax being
$2,280 ($12,000 minus $9,720).

Example 3. The Federal return of the
1R Company for the calendar year 1940
dizclozs a total tax of $10,000. The
company Is liable for total State contri-
butions of $9,000 for such year. The due
date of the company's Federal return is
January 31, 1941, no extension of time
for filing the return having been granted.
The R?, Company pays $8,000 of the total
State contributions on or before such
date, and the remaining $1,000 on Feb-
ruary 1, 1941. If the $1,000 had been
paid on or before January 31, 1941, that
amount could have been credited against
the tax (such amount plus the $8,000
paid on or before January 31, 1941, not
exceeding 90 percent of the Federal tax
of $10,000). Since the $1,000 was paid
after January 31, but before July 1, 1941,
the R Company Is entitled to a credit
of 90 percent of this amount or $900,
plus the credit of $8,000 allowable for
the contributions paid on or before Jan-
uary 31, 1941. Tne net liablity for Fed-
eral tax Is thus $1,100 ($10,000, minus
$8,900).

(3) Exception wzen taxpayers' assets
are in custody or control of ceTrtain f ldu-
aries. Contributions of a taxpayer
whose a_sets, at any time during the
period from the last day upon which the
return for the taxable year is required to
be filed to June 30 next following such
last day, both dates inclusive, are in the
custody or control of a receiver, trustee,
or other fiduciary appointed by, or under
the control of, a court of competent juris-
diction, may be paid into the State unem-
ployment fund at any time (subject,
however, to the provisions of § 403.602
(c), relating to the statutory period of
limitations applicable to credits), and
upon such payment, may be credited
against the tax in the same amount that
would have been allowable as credit had
the contributions been paid on or before
the last day upon which the return for
the taxable year was required to be fied.

(4) Exception when contributions are
paid to wrong State. Contributions for
the taxable year paid into a State unem-
ployment fund which are required under
the unemployment compensation law or
that State, but which are paid with re-
spect to remuneration on the basis of
which the taxpayer had, prior to such
payment, erroneously paid an amount
as contributions under another unem-
ployment compensation law, shall be
deemed for purposes of the credit to
have been paid at the time of the errone-
ous payment. If, by reason of such
other law, the taxpayer was entitled to
cease paying contributions for such tax-
able year with respect to services subject
to such other law, the payment into the
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proper fund shall be deemed for pur-
poses of credit to have been made on.
the date the return for such year was
actually filed under section 1604 of the
Act.

Example. Employer N, whose Federal
return for the calendar year 1940 dis-
closes a total tax of $1,000, employs in-
dividuals in State X and State Y during
the calendar year 1940. N assumes in
good faith that the services of his em-
ployees are covered by the unemploy-
ment compensation law of State Y, and
pays as contributions to State Y the
amount of $900 based upon the remun-
eration of the employees. All of the
services were in fact covered by the un-
employment compensation law of State
X, and none by the law of State Y. The
payment to State Y was made on Janu-
ary 31, 1941. When the error* was dis-
covered thereafter, N paid to State X
contributions in the amount of $900
based upon such remuneration. Since
the contributions were paid to State Y
on January 31, 1941, the contributions to
State X are, for purposes of the credit,
deemed to have been paid on such date.
N Is entitled to a credit of $900 against
the Federal tax of $1,000, the net lia-
bility for Federal tax being $100 ($1,000
minus $900).

(d) Limitation on the taxable year
with respect to whichk contributions are
allowable. In order to be allowable as
credit against the tax for any taxable
year, the contributions must have been
paid with respect to such year. (See,
however, paragraph (e), below.)

Example 1. Under the unemployment
compensation law of State X, employer
M Is required to report in his contribution
return for the quarter ended December
31, 1940, all remuneration payable for
services rendered in such quarter. A
portion of such remuneration is not paid
to his employees until February 1, 1941.
On January 20, 1941, M pays to the State
the total amount of contributions due
with respect to all remuneration so re-
quired to be reported. Such contribu-
tions, including those with respect to the
remuneration paid on February 1, 1941,
may be included in computing the credit
against the tax for the calendar year
1940. This is true even though the re-
muneration paid on February 1, 1941 (if it
constitutes "wages") is required to be re-
ported in the Federal return for 1941 and
not in the Federal return for 1940.

Example 2. Under the unemployment
compensation law of State Y, employer N
Is required to include in his contribution
return for the quarter ended December
31, 1940, certain remuneration paid on
December 30, 1940, to an employee for
services to be rendered after December
31. On January 20, 1941 N pays to the
State the total amount of contributions
due with respect to all remuneration re-
quired to be reported on the contribution
return. Such contributions, including
those with respect to the remuneration
paid on December 30, 1940, may be in-

cluded in computing the credit against
the tax for the calendar year 1940.

(e) Special credit under swtion 902
(e) of the Social Security Act Amend-
ments of 1939 against tax for the taxable
/ears 1940, 1941, and 1942. Notwith-
standing the limitation set forth in para-
graph (d), above (but subject to the
limitations of paragraphs (a), (b), and
(c), credit is allowable against the tax
for the taxable year in which remunera-
tion is paid for services performed during
a prior year for such contributions paid
into a State unemployment fund with
respect to such remuneration as have not
been credited against the tax for any
prior taxable year, provided that:

(1) The contributions are paid with
respect to remuneration for services per-
formed after December 31, 1938; and

(2) The contributions shall be allow-
able as credit only against the tax for
the taxable year 1940, 1941, or 1942.

Example. Employer M employs indi-
viduals in State Y during the calendar
years 1939 and 1940. M's employees are
paid $300,000 during 1939 for services
rendered during such year. All of such
amount is subject to the 'tax for such
year. Under the unemployment com-
pensation law of State Y, contributions
are imposed at the rate of 2.7 percent
of the remuneration payable for services
performed in such year. In addition to
the $300,000 paid in the calendar year
1939 for services rendered in such year,
M is required under such law to report
in his contribution returns for the year
1939, remuneration in the- amount of
$12,500 payable for services rendered in
1939 but not paid until 1940. On or
before January 31, 1940, M pays contri-
butions to the State for" the calendar
year 1939 in the amount of $8,437.50 (2.7
percent of $312,500). Since the credit
for contributions paid to the State may
not exceed 90 percent of the tax against
which it is applied, the M Company may
credit against the total tax of $9,000
(3 percent of $300,000), contributions in
the amount of $8,100 (90 percent of
$9,000). Thus, the contributions in the
amount *of $337.50 ($8,437.50 minus
$8,100) based upon remuneration pay-
able during 1939 but not paid until the
calendar year 1940, for services per-
formed during 1939, are not creditable
against the tax for the year 1939.

During the calendar year 1940, M's
employees are paid, $300,000 for services
rendered in the years 1939 and 1940. All

.of such amount is subject to the tax for
the calendar year 1940. Effective Janu-
ary 1, 1940, the unemployment compen-
sation law of State Y is amended to pro-
vide for contributions at the rate of 2.7
percent based on the remuneration paid
(as distinguished from payable) for serv-
ices performed after December 31, 1939.
Under such law M is required to report
on his contribution returns for the year
1940, remuneration in the amount of
$287,500 paid to employees for services

rendered after December 31, 1939 ($300,-
000 minus $12,500 paid In 1940 for serv-
Ices rendered In 1939). On or before
January 31, 1941, M pays to the State
contributions in the amount of $7,702.50
(2.7 percent of $287,500). Against the
total tax of $9,000 for the calendar year
1940 (3 percent of $300,000), the Md Com-
pany may credit the contributions in the
amount of $7,762.50 paid with respect to
the year 1940; and, under section 902 (e)
of the Social Security Act Amendments
of 1939, may also credit the contributions
in the amount of $337.50 reported in the
contribution returns for the year 1939
(such amount having been paid with re-
spect to remuneration paid during the
calendar year 1940 for services performed
during the year 1939 and not credited
against the tax for the year 1939).

(f) Refund of State contributions. If,
subsequent to the filing of the return,
a refund is made by a State to the tax-
payer of any part of his contributions
credited against the tax, the taxpayer
Is required to advise the Commissioner
under oath of the date and amount of
such refund and the reason therefor, and
to pay the tax, if any, due as a result
of such refund, together with interest
from the date when the tax was due.*

Sc Oi 1601 (b) or Tnn AcT
ADDmrOTAL camir. In addition to the

credit allowed under subsection (a), a tax-
payer may credit against the tax imposed by
section 1600 for any taxable year an amount,
with respect to the unemployment compensa-
tion law of each State certified for the tax-
able year as provided in section 1602 (or wlth
respect to any provisions thereof so certified),
equal to the amount, if any, by which the
contributions required to be paid by him with
respect to the taxable year were less than the
contributions such taxpayer would have been
required to pay If throughout the taxable year
he had been subject under such State law to
the highest rate applied thereunder in the
taxable year to any person having individ-
uals In his employ, or to a rate of 2.7 per
centum, whichever rate is lower. (See. 1601
(b), IR.0., as amended by see. 609, Social
Security Act Amendments of 1930.)

§ 403A02 Additional credit against
tax-(a) In general. In addition to the
credit against the tax allowable for con-
tributions actually paid to State unem-
ployment funds (see § 403.401 of these
regulations), the taxpayer may be en-
titled to a further credit under section
1601 (b) of the Act. This further or
additional credit Is allowable to the tax-
payer with respect to the amount of con-
tributions which he is relieved from pay-
ing to an unemployment fund under the
provisions of a State law which have been
certified for the taxable year as provided
in section 1602 of the Act, Generally,
an additional credit is available to an
employer, if under the provisions of a
State law which have been so certified he
is permitted to pay contributions to such
State for the taxable year, or portion
thereof, at a rate which is both lower
than the highest rate applied under
such law In such year and lower
than 2.7 percent. No additional credit Is
allowable except with respect to a State
law certified by .ie Social Security Board
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for the taxable year as provided in sec-
tion 1602 of the Act (or with respect to
any provisions thereof so certified).

(b) Method of computing amount of
additiona2 credit allowable with respect
to a State law-) Certifieation of a
State law as a whole. In ascertaining
the additional credit for any taxable year
with respect to a particular State law
which the Social Security Board cer-
tifies as a whole to the Secretary in ac-
cordance with the provisions of section
1602 of the Act, the taxpayer must first
compute the following amounts:

i) The amount of contributions
(whether or not with respect to employ-
ment as defined in section 1607 (c) of
the Act) which the taxpayer would have
been required to pay under the State
law for such year if throughout the year
he had been subject to the highest rate
applied under such law in such year, or
to a rate of 2.7 percent, whichever rate
is lower.

(ii) The amount of contributions
(whether or not with respect to employ-
ment as defined in section- 1607 (c) of
the Act) he was required to pay under
the State law with respect to such year,
whether or not paid.
The amount computed under (ii) should
then be subtracted from the amount
computed under (i), and the result will
be the additional credit for the taxable
year with respect to the law of that State.

Example. A employs individuals only
in State X during the calendar year 1940.
The unemployment compensation law of
State X has been certified in its entirety
to the Secretary by the Social Security
Board for such year. The highest rate
applied in such year under such State
law to any taxpayer was 3 percent. How-
ever, A had obtained a rate of 1 percent
under the law of such State and was re-
quired to pay his entire year's contribu-
tions at that rate. The amount of
remuneration of A's employees subject to
contributions under such State law was
$25,000. The amount of wages paid by
A during that year with respect to em-
ployment under the Federal law likewise
was $25,000, the Federal tax at the 3 per-
cent rate being $750. A's additional
credit under section 1601 (b) of the Act
is $425, computed as follows:
Remuneration subject to contribu-

tions ------- $25, 000
Contributions at 2.7 percent rate.__ 675
Less:

Contributions required to be paid
at 1 percent rate............ 250

Additional credit to . 425

Since the 2.7 percent rate is less than the
highest rate applied (3 percent), the 2.7
percent rate is used in computing the
amount ($675) from which the amount
of contributions required to be paid at
the 1 percent rate ($250) is deducted in
order to ascertain the additional credit
($425). Thus, A is entitled to an addi-
tional credit under section 1601 (b) of
the Act of $425.

(2) Certification with. respect to par-
tczr p ovisons o a State law. If the
Social Security Board makes a certifica-
tion to the Secretary with respect to par-
ticular provisions of a State law for any
taxable year pursuant to sectlon 1602 of
the Act, the additional credit of the tax-
payer for such year with respect to such
law shall be computed in such manner
as the Commissioner shall determine.

(c) Amount of additional credit allow-
able to taxpayer with respect to more
than one State law. If the taxpayer is
entitled to additional credit with respect
to more than one State law in any tax-
able year, the additional credit allow-
able with respect to each State law shall
be computed separately (in accordance
with paragraph (b) of this section) and
the total additional credit allowable
against the tax for such year shall be
the aggregate of the additional credits
allowable with respects to such State
laws.

(d) Ninety percent limitation on
credits. The aggregate of the additional
credit under section 1601 (b) of the Act,
the credit under section 1601 (a) of the
Act, and the special credit under section
902 (e) of the Social Security Act Amend-
ments of 1939 shall not exceed 90 per-
cent of the tax against which credit is
taken.*

§ 403.403 Proof of crcdit-(a) Credit
under section 1601 (a) of the Act. Credit
against the tax for any calendar year for
contributions paid into State unemploy-
ment funds shall not be allowed unlezs
there is submitted to the Commissioner.

(1) A certificate of the proper officer of
each State (the laws of which required
the contributions to be paid) showing, for
the taxpayer:

() The total amount of contributions
required under the State law with respect
to such calendar year (exclusive of pen-
alties and interest) actually paid on or
before the date the Federal return Is re-
quired to be filed; and

(ii) The amounts and dates of such re-
quired payments (exclusive of penalties
and interest) actually paid after the date
the Federal return is required to be filed.

(2) An affidavit by the taxpayer that
no part of any payment made by him
into a State unemployment fund for such
calendar year, which is claimed as a
credit against the tax, was deducted or
is to be deducted from the remuneration
of individuals in his employ.

(3) Such other or additional proof as
the Commissioner may deem necessary to
establish the right to the credit provided
for under section 1601 (a) of the Act.

(b) Special credit under section 902
(e) of the Social Security Act Amend-
mets of 1939. Special credit under sec-
tion 902 (e) of the Social Security Act
Amendments of 1939 against the tax for
the calendar year 1940,1941, or 1942 shall
not be allowed unless there Is submitted
to the Commissioner:

(1) A statEment by the taxpayer sat-
ting forth:

() The calendar year in which the re-
muneration was paid upon which the
contributions claimed as special credit
were bared;

(ii) The total amount of such remu-
neration;

(lL) The calendar year (or each cal-
endar year, if more than one) in which
the services were performed for which
such remuneration was paid;

(lv) The amount and date of payment
of contributions based upon such re-
muneration; and

(v) The amount of such contributions
which was not credited against the tax
for any prior calendar year.

(2) Such other or additional proof as
the Commissioner may deem necessary
to cstabliss the right to the special credit
provided for under section 902 (e) of the
Social Security Act Amendments of 1939.

(c) Additional credit under section
1601 (b) of the Act. Additional credit
under section 1601 (b) of the Act shall
not be allowed against the tax for any
calendar year unless there Is submitted
to the Commissioner:

(1) A certificate of the proper officer
of each State (with respect to the law
of which the additional credit is claimed)
showing for the taxpayer:

(D The total remuneration with re-
spect to which contributions were re-
quired to be paid by the taxpayer under
the State law with respect to such cal-
endar year;

(1I) The rate of contributions applied
to the taxpayer under the State law with
respect to such calendar year;

(iII) The total amount of contributions
the taxpayer was required to pay under
the State law with respect to such calen-
dar year, whether ornot paid; and

(iv) The highest rate of contributions
applied under the State law in such cal-
endar year to any person having indi-
viduals in his employ.

If under the law of such State different
rates of contributions were applied to the
taxpayer during particular periods of
such calendar year, the certificate shall
set forth the information called for in
U), (M), and (iMi) with respect to each
such period, as well as the total amount
of contributions the taxpayer was re-
quired to pay under such law, whether
or not paid, and the information called
for in (iv).

(2) Such other or additional proof as
the Commissioner may deem necessary
to establish the right to the additional
credit provided for under section 1601
(b) of the Act.'

SUDPAIT E-rETUMIS, PAYMENT OF TAX, AND
flECOSDSS

Szcrozr 1604 cir = AcT

(a) Ez um ur. Not later than Janu-
ary 31, next following the close of the tax-
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able year, each employer shall make a return
of the tax under this subchapter for such
taxable year. Each such return shall be
made under oath, shall be filed with the col-
lector for the district in which is located the
principal place of business of the employer,
or, if he has no principal place of business
in the United States, then with the collector
at Baltimore, Maryland, and shall contain
such information and be made in such man-
ner as the Commissioner, with the approval
of the Secretary, may by regulations pre-
scribe.

(b) EXTENsION oF TIME FOR FILING. The
Commissioner may extend the time for filing
the return of the tax imposed by this sub-
chapter, under such rules and regulations
as he may prescribe with the approval of the
Secretary, but no such extension shall be for
more than ninety days.

(c) PueLxcrrr. Returns filed under this
subchapter shall be open to inspection in
the same manner, to the same extent, and
subject to the same provisions of law, includ-
ing penalties, as returns made under chapter
1, except that paragraph (2) of subsections
(a), (b) and (f) of section 55 shall not
apply. (See. 1604, I.R.C., as amended by
sec. 612, Social Security Act Amendments of
1939.)

SECTION 1605 or THE ACT

PAYDIENT OF TAXES

(a) ADAmNizsaAToN. The tax imposed by
this subchapter shall be collected by the
Bureau of Internal Revenue under the direc-
tion of the Secretary and shall be paid into
the Treasury as internal-revenue collections.

(b) ADDrro TO TAX nT CASE or DELcn-
QUENCY. If the tax is not paid when due,
there shall be added as part of the tax in-
terest at the rate of 6 per centum per annum
from the date the tax became due until paid.

(c) INSTALL&ENT PAmTxwrs. The tax-
payer may elect to pay the tax in four equal
installments instead of in a single payment,
in which case the first Installment shall be
paid not later than the last day prescribed
for the filing of returns, the second install-
ment shall be paid on or before the last day
of the third month, the third installment on
or before the last day of the sixth month, and
the fourth, installment on or before the last
day of the ninth month, after such last day.
If the tax or any installment thereof is not
paid on or before the last day of the period
fixed for its payment, the whole amount of
the tax unpaid shall be paid upon notice and
demand from the collector.

(d) ExrmsioN or TI= FOR pAmrENr.
At the request of the taxpayer the time for
payment of the tax or any installment
thereof may be extended under regulations
prescribed by the Commissioner with the ap-
proval of the Secretary, for a period not to
exceed six months from the last day of the
period prescribed for the payment of the tax
or any installment thereof. The amount of
the tax in respect of which any extension is
granted shall be paid (with interest at the
rate of one-half of 1 per centum per month)
on or before the date of the expiration of
the period of the extension.

(e) FhACTIONAL PARTS OF A CENT. In the
payment of any tax under this subehapter
a fractional part of a cent shall be disre-
garded unless it amounts to one-half cent
or more, in which case it shall be increased
to 1 cent.

SECTION 1610 OF THE ACT
OTHER LAWS APPLICAD.

All provisions of law (including penalties)
applicable in respect of the taxes Imposed by
section 2700, shall, insofar as not Inconsistent
with this subehapter, be applicable in respect
of the tax Imposed by this subchapter.

SixorN 2709 ow 'r INrTERNAL RIvIENU CODE,
MDs APLICABLE BY SECTION 1610 OF THEACT

RECORDS, STATEM TS, AND RErURNS

Every person liable to any tax Imposed by
this subchapter, or for the collection there-

of, shall keep such records, render under oath
such statements, make such returns, and
comply with such rules and regulations, as
the Commissioner, with the approval of the
Secretary, may from time to time prescribe.

SEmON 3603 ow T I 1NTERNAL vENuE CODE

NOTICE REQUING RECORDS, STATEMENTS, AND
SPECIAL RETURNS

Whenever in the judgment of the Commis-
sioner necessary he may require any person,
by notice served upon him, to make a return,
render under oath such statements, or keep
such records as the Commissioner deems suffi-
cient to show whether or not such person is
liable to tax.

SECToN 3632 OF THE INTERNAL REvEN CODE

AUTHORITY TO ADM=T.SrEa OATHS, TAKE
TESTIONY, AND CERTIF'

(a) DIrxEnNA, I vsN PERsoNm. (1)
PERSONS IN CHARGE OF ADMINISRATION OF IN-
TEnNAL REvENuE L&ws GENzRAI.I. Every col-
lector, deputy collector, internal revenue
agent, and internal revenue offlcer assigned
to duty under an internal revenue agent, is
authorized to administer oaths and to take
evidence touching any part of the adminis-
tration of the internal revenue laws with
which he is charged, or where such oaths and
evidence are authorized by law or regulation
authorized by law to be taken.

(2) PERsoNs nr CHARGE ow XPoaTs AND
DRAwRAcKs. Every collector of internal reve-
nue and every superintendent of exports and
drawbacks is authorized to administer such
oaths and to certify to such papers as may
be necessary under any regulation prescribed
under the authority of the internal revenue
laws.

(b) OrHEas. Any oath or affirmation re-
quired or authorized by any internal revenue
law or by any regulations made under author-
Ity thereof may be administered by any per-
son authorized to administer oaths for gen-
eral purposes by the law of the United States,
or of any State, Territory, or possession of
the United States, or of the District of Colum-
bia, wherein such oath or affirmation is ad-
ministered, or by any consular officer of the
United States. This subsection shall not be
construed as an exclusive enumeration of the
persons who may administer such oaths or
affirmations.

SECTION 3330 ow THE INTERNAL REVENUE CODE

.WITNESSING o RETURNS IN LIEU OF OATH

The Commissioner, with the approval of the
Secretary, may by regulation prescribe that
any return required by any internal revenue
law (except returns required under income
or estate tax laws) to be under oath may,
If the amount of the tax covered thereby is
not fi excess of $10, be signed or acknowl-
edged before two witnesses instead of under
oath.

SECoN 3612 (a), (b), AND (c) ow THE IN-
TERNAL REVENUE CODE

RTURNS EXECUTED BY coanXsIoNER oa
COLLECTOR _'

(a) AUTHORTTY Oc cOLLEcTOR. If any per-
son fails to make and file a return or list
at the time prescribed by law or by regu-
lation made under authority of law, or
makes, willfully or otherwise, a false or
fraudulent return or list, the collector or
deputy collector shall make the return or
list from his own knowledge and from such
information as he can obtain through tes-
timony or otherwise.

(b) AuT oarr ow ComiusSioNER. In any
such case the Commissioner may, from his
own knowledge and from such information
as he can obtain through testimony or
otherwise-

S1) To MAK a-TURN. Make a return, or
2) To Azm corii'roies RETURN. Amend

any return made by a collector or deputy
collector.

(c) LEGAL STATUS ow RETURNS. Any re-
turn or list so made and subscrlbed by the

Commissioner, or by a collector or deputy
collector and approved by the Commissioner,
shall be prima facto good and sufficient
for all legal purposes.
SECTION 3614 (a) or THE INTERNAL REvNU

CODE
EXAMINATION Ow EooS AND WITHES11

To DETERMINE LIADLTr ow THE TAXPAYEr,
The Commissioner, for the purpose of as-
certaining the correctness of any return or
for the purpose of making a return where
none has been made, is authorized, by any
offcer or employee of the Bureau of In-
ternal Revenue, including the field service,
designated by him for that purpose, to ex-
amine any books, papers, records, or mem-
oranda bearing upon the matters required
to be included in the return, and may
require the attendance of the peftson ren-
dering the return or of any officer or em-
ployee of such person, or the attendance
of any other person having knowledge in
the premises, and may take his testimony
with reference to the matter required by
law to be included in such return, with
power to administer oaths to such person
or persons.

SEcrioN 2702 (a) ow THlE INTERNAL REVENUMl
CODE, MADE APFLICAM BY SECTION 1610 oF
THE ACT

PAYIENT Or TAX

DATE OF PAYMENT. The tax shall, without
assessment by the Commissioner or notice
from the collector, be due and payable to
the collector for the district in which is
located the principal place of business, at
the time fixed * for filing the
return.

SECTION 3312 ow THE INTERNAL REvENUE CODII

PERIOD ow L.UTATION UPON ASSESSMENT AND
COLLECTION

Except in the case of income, estate, and
gift taxes-

(a) GENERAL RULE. All internal revenue
taxes shall (except as provided in subsec-
tions (b), (c), and (d)) be assessed within
four years after such taxes became due, and
no proceeding in court without assessment
for the collection of such taxes shall be be-
gun after the expiration of five years after
such taxes became due.

(b) FALSE RETUnN On No RETRtN. In ease
of a false or fraudulent return with intent to
evade tax, or of a failure to file a return
within the time required by law, the tax may
be assessed, or a proceeding in court for the
collection of such tax may be begun without
assessment, at any time.

(c) WILLFUL ATzzPT To EVAD: TAX. In
case of a willful attempt in any manner to
defeat or evade tax, the tax may be assessed,
or a proceeding in court for the collection of
such tax may be begun without assessment,
at any time.

(d) COLLECTION Arm Ass SS Im T. Whero
the assessment of any tax imposed by this
title has been made within the statutory
period of limitation properly applicablo
thereto, such tax may be collected by dis-
traint or by a proceeding in court, but only
if begun-

(1) Within six years after the assessment
of the tax, or

(2) Prior to the expiration of any period
for collection agreed upon in writing by the
Commissioner and the taxpayer.

§ 403.501 Returns. Every employer
(see § 403.205) shall make a return on
Form 940 for each calendar year in ac-
cordance with the instructions and regu-
lations applicable thereto. Copies of the
prescribed form may be obtained from
collectors. *

§403.502 When to report wages.
Wages shall be reported in the tax return
for the calendar year in which they were
actually paid unless they were construe-
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tively paid in a prior calendar year, in
which case such wages shall be reported
only in the return for such prior year.*

§ 403.503 Termination of business-
(a) Final returns. The last return on
Form 940 filed by a person who has
ceased to be an employer by reason of
the discontinuance, sale, or other trans-
fer of his business shall be marked 'Final
return" by such person or the person
filing the return.

(b) Statements. Each person who has
ceased to be an employer by reason
of the discontinuance, sale, or other
transfer of his business shall promptly
submit to the collector for the district in
which such person filed his last return
a statement, in writing, giving the ad-
dress at which the records required by
§ 403.511 will be kept, the name of the
person keeping such records, and, if the
business has been sold or otherwise trans-
ferred to another person, the name and
address of such person and the date on
which such sale or other transfer took
effect. If no such sale or transfer oc-
curred or the employer does* not know
the name of the person to whom the
business was sold or transferred, that
fact should be included in the state-
ment.*

§ 403.504 Execution of returns. Ex-
cept as provided in this section, each re-
turn shall be signed and verified under
oath or affirmation by (a) the individual,
if the employer is an individual; (b) the
president, vice president, or other prin-
cipal officer, if the employer is a corpo-
ration; (c) a responsible and duly au-
thorized member or officer having knowl-
edge of its affairs, if the employer is a
partnership or other unincorporated or-
ganization; or (d) the fiduciary, if the
employer is a trust or estate. The em-
ployer's return may be executed by an
agent in the name of the employer if an
acceptable power of attorney is filed with
the collector and if such return includes
the wages paid to all employees of the
employer for the period covered by the
return.

The oath or affirmation may be ad-
ministered by any person duly authorized
to administer oaths for general purposes
by the law of the United States, or of any
State, Territory, or possession of the
United States, or of the District of Co-
lumbia, wherein such oath or affirmation
is administered, or by any consular officer
of the United States. Returns executed
abroad may be attested free of charge
before a United States consular officer.
If a foreign notary or other official hav-
ing no seal acts as attesting officer, the
authority of such attesting officer should
be certified to by some judicial officer or
other proper officer having knowledge of
the appointment and official character
of the attesting officer. This section is
not an exclusive enumeration of the per-
sons who may administer oaths or affir-
mations.

If-the tax shown to be payable by any
return on Form 940 is $10 or less, the

No. 182---4

return may be signed or acknowledged
before two witnesses instead of under
oath.*

§403.505 Use of prescribed forms.
Copies of the prescribed return form will
so far as possible be furnished employers
by collectors without application there-
for. An employer will not be excused
from making a return, however, by the
fact that no return form has been fur-
nished to him. Employers not supplied
with the proper form should make appll-
cation therefor to the collector in ample
time to have their returns prepared, ver-
ified, and filed with the collector on or
before the due date. (See § 403.506,
relating to the place and time for filing
returns; see also section 403.503, relating
to final returns.) If the priscribed form
is not available, a statement made by
the employer disclosing the amount of
wages paid during the calendar year for
which a return is required and the
amount of tax du may be accepted as a
tentative return. If filed within the pre-
scribed time the statement so made will
relieve the" employer from liability for
the addition to tax imposed for the delln-
quent filing of the return by section 3612
(d) (1) of the Internal Revenue Code
(see § 403.605 (a) of these regulations)
provided that, without unnecessary delay,
such tentative return is supplemented by
a return made on the proper form.

Each return, together with a copy
thereof and any supporting data, shall be
filled in and disposed of in accordance
with the instructions and regulations
applicable thereto. (See § 403.506, relat-
ing to the place and time for filing re-
turns, and § 403.511 (c) and (e), relating
to copies of returns, schedules, and state-
ments, and to the place and period for
keeping records.) The return shall be
carefully prepared so as fully and accu-
rately to set forth the data therein called
for. Returns which have not been so
prepared will not be accepted as meeting
the requiremefits of the Act. Consoli-
dated returns of two or more employers
are not permitted, as for example, re-
turns of a parent and a subsidiary
corporation, or of a business operated by
two different employers during the year.*

§ 403.506 Place and time for fling
returns. Each return shall be filed with
the collector for the district in which is
located the principal place of business
of the employer, or if the employer has
no principal place of business in the
United States, with the collector at Bal-
timore, Md. Except as provided in
§ 403.507, each return shall be filed on
or before January 31 next following the
calendar year for which it is made. If
the last day for filing any return falls
on Sunday or a legal holiday, the return
may be filed on the next following bug1-
ness day. If placed in the mails, the
return shall be posted in ample time to
reach the collector's offlce, under ordi-
nary handling of the malls, on or before
the due date. As to additions to the tax
for failure to file a return within the

prescribed time, see § 403.605 (a). See
also section 2707 of the Internal Revenue
Code relating to penalties.*

§ 403.507 Extension of tim for filing
returns. It Is important that every em-
ployer render on or before January 31,
next following the close of the calendar
year, a return for such year as nearly
complete as It is possible for him to pre-
pare. However, the Commissioner is au-
thorized to grant an extension of time
for not more than 90 days for filing
returns, under such rules and regulations
as he may prescribe with the approval
of the Secretary. Accordingly, authority
for granting extensions of time for filing
returns is hereby delegated to the several
collectors of internal revenue. Applica-
tion for extension of time for filing a
return shall be addressed to the collector
for the district In which the employer
is required to file his return, and shall
contain a full recital of the causes for
the delay. The application shall be made
In writing, and shall be filed with the
collector on or before January 31 next
following the close of the calendar year,
or the date prescribed for filing the
return in any prior extension granted.
An extension of time for filing a return
does not operate to extend the time for
the payment of the tax or any part
thereof. (For extensions of time for
Payment of tax, see § 403.509.) *

§ 403.508 Payment of tax. The tax is
due and payable to the collector for the
district in which the employer is required
to file his return, without assessment by
the Commissioner or notice by the col-
lector, on the date fixed by law for filing
the return, that is, on the 31st day of
January next following the close of the
calendar year for which the tax is due.
The tax may, at the option of the tax-
payer, be paid in four equal installments
instead of in a single payment, in which
case the first installment is to be paid on
or before January 31, the second install-
ment on or before April 30, the third
installment on or before July 31, and the
fourth Installment on or before October
31. If the taxpayer elects to pay the tax
in four installments, each installment
must be equal in amount; but any in-
stallment may be paid, at the election
of the taxpayer, prior to the date pre-
scribed for Its payment. I the tax or
any installment thereof is not paid in
full on or before the date fixed for its
Payment either by the Act or by the
Commissioner in accordance with the
terms of an extension of time granted for
the payment of the tax or installment,
the whole amount of the tax unpaid shall
be paid upon notice and demand from
the collector. For provisions relating
to interest, additions to tax, and penal-
ties, see §§ 403.603, 403.604, and 403.605
of these regulations and section 27107 of
the Internal Revenue Code.*

§ 403.509 Extensito of time for pay-
ment of the tax or installment thereof.
If It s shown to the satisfaction of the
Commissioner that the payment of the
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tax or any part or installment thereof
upon the date or dates prescribed for the
payment thereof will result in undue
hardship to the taxtiayer, the Commis-
sioner, at the request of the taxpayer,
may grant an extension of time f6r the
payment for a period not to exceed six
months from the date prescribed foi the
payment of such amount, part, or in-
stallment. The extension will not be
granted upon a general statement of
hardship. The term "undue hardship'
means more than an inconvenience to
the taxpayer. It must appear that sub-
stantial financial loss, for example, due
to the sale* of property at a sacrifice
price, will result to the taxpayer from
making payment of the amount on the
due date. If a market exists, the sale
of property at the current market price
is not ordinarily considered as resulting
in an undue hardship.

An application for an extension of
time for the payment of such tax, part,
or installment, should be made under
oath on the prescribed form, and must
be accompanied or supported by evidence
showing the undue hardship that would
result to the taxpayer if the extension
were refused. A sworn statement of as-
sets and liabilities of the taxpayer is re-
quired and should accompany the appli-
cation. An itemized statement showing
all receipts and disbursements for each
of the three months preceding the due
date of the tax or installment shall also
be submitted. The applcation with the
evidence must be filed with the collector,
who will at once transmit it to the Com-
missioner with his recommendations as
to the extension. When it is received by
the Commissioner it will be examined
immediately and, if possible, within 30
days will be rejected, approved, or'ten-
tatively approved, subject to certain
conditions of which the taxpayer will
be immediately notified. The Commis-
sioner will not consider an application
for an extension of time for the payment
of the tax or Installment unless such
application is made in writing, and is
made to the collector on or before the
due date of the tax or installment there-
of for which the extension is desired, or
on or before the date or dates prescribed
for payment in any prior extension
granted.

As a condition to the granting of such
an extension, the Commissioner will
usually require the taxpayer to furnish a
bond on the prescribed form in an
amount not exceeding double the amount
of the tax or installment or to furnish
other security satisfactory to the Com-
missioner for the paymenf of the tax or
installment thereof, on the date pro-
scribed for payment in the extension, so
that the risk of loss to the Government
will not be greater at the end of the ex-
tension period than it was at the begin-
ning of the period. If a bond is required
It shall be conditioned upon the payment

of the tax or installment, the interest, (4) the information required to be
and additional amounts assessed in con- shown on the prescribed return and the
nectiontherewith in accordance with the extent to which the employer Is liable for
terms of the extension granted, and shall the tax.
be executed by a surety company holding
a certificate of authority from the Secre- If the total remuneration paid (item
tary of the Treasury as an acceptable (1), above) and the amount thereof
surety on Federal bonds, and shall be which is subject to the tax (Item (2),
subject to the approval of the Commis- above) are not equal, the reason there-
sioner. In lieu of such a bond, the tax- for shall be made a matter of record.
payer may file a bond secured by deposit No particular form is prescribed for
of bonds or notes of the United States, keeping the records required by this
or bonds or notes fully guaranteed by the paragraph (a). Each employer shall use
United States, equal in their total par such forms and systems of accounting as
value to an amount not exceeding double will enable theCommissioner to ascertain
the amount of the tax or installment whether the tax for which the employer
thereof, together with an agreement is liable is correctly computed and paid.
authorizing, in case of defauilt, the col- (b) Records of persons who are not
lection or sale of such bonds or notes so employers. Any person who employs In-
deposited. A request by the taxpayer dividuals in employment (s6e § 403.203)
for an extension of time for the payment during any calendar year but who con-
of one installment does not operate to siders that he is not an employer subject
procure an extension of time for pay- to the tax (see § 403.205) shall, with re-
ment of subsequent instaliments. If an spect to each such year, be prepared to
extension of time for payment of the tax establish by proper records (including,
or any installment is granted, the where necessary, records of the number
amount, time for payment of which Is of employees employed each day) that
so extended, shall be paid on or before he is not an employer subject to the tax.
the expiration of the period of the ex- No particular form s prescribed for keep-
tension, together with interest at the ing the records required by this para-
prescribed-rate on such amoui t from graph.
the date when the payment should have (c) Copies of returs, schedules, and
been made if no -extension had been statements. Every person who Is re-
granted until the expiration of the period quired, by these regulations or by Instruc-
of the extension. (See section 1605 (d). tions applicable to any form prescribed
of the Act.) * under these regulations, to keep any copy

§-403.510 Fractional part of a cent. of any' return, schedule, statement, or
In the payment of the tax or any in- other document, shall keep such copy as
stallment thereof to the collector, a frac- part of his records.
tional,part of a cent shall be disregarded (d) Records of claimants. Any per-
unless it amounts to one-half cent or son claiming refund, credit, or abate-
more, in which case it shall be increased ment of any tax, penalty, or interest shall
to 1 cent. Fractional parts of a cent keep a complete and detailed record with
shall not be disregarded in the computa- respect to such tax, penalty, or inteaest.
tion of the tax or any installment there- (e) Place and period for keeping rec-
of.* ords. All records required by these reg-

§ 403.511 Records- (a) Records Of ulations shall be kept, by the person
employers. Every employer subject to required to keep them, at one or more
the tax for any calendar year shall, with convenient rind safe locations accessible
respect to each such year, keep such to internal revenue Officers. Such rec-
permanent records as are necessary to ords shall at all times be open for inspec-
establish- tion by such ofiacers. If the employer has

(1) the total amount of remuneration a principal place of business in the
whether in cash or in a medium other United States, the records required by
than cash (including amounts deducted paragraphs (c) and (d) of this section
from such remunei-ation) paid to his shall be kept at such place of business.
employies during the calendar year for Records rquired by paragraphs (a)
services performed after December 31, and (c) of this section shall be main-
1938; tained for a period of at least four years

(2) the amount of such remuneration after the date the tax to which they
which constitutes wages subject to the relate becomes due, or the date the tax is
tax (see- §§ 403.227 and 403.228) ; paid, whichever is the later. 'Records

(3) the amount of contributions paid required by paragraph (b) of this section
by him into each State unemployment shall be maintained for a period of at
fund, with respect to services subject to least four years after the due date of the
the law of such State, showing sepa- tax for the calendar year to which they
Ately (i) paymentsmade and not de-Irelate. Records required by paragraph
ducted (or to be deducted) from the (d) of this section (including any record
remuneration of his employees, and (ii) -required by paragraph (a) or (c) which
payments made and deducted (or to be Telates to a claim) shall be maintained
deducted) from the remuneration of his for a, period of at least four years after
employees; and :the date the claim is filed.*
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SUBPART r-iscErLArnus PROVISIONS and interest by distmlnt without regard
Jeopardy Asessments to the period prescribed in section 3690

nf fha Thh',-nal 'D oni. rli *
SEnox 3660 or T=m 1nnsaxuL PREvN Coax

JEOPARDY ASSESSM5ENT

(a) If the Commissioner believes that the
collection of any tax (other than income tax,
estate tax, and gift tax) under any provision
of the nte-nal-revenue laws will be jeopard-
ized by delay, he shall, whether or.not the
time otherwise prescribed by law for makin
return and paying such tax has expired, Im-
mediately'assess such tax (together with all
interest and penalties the assessment of
which is provided for by law). Such tax,
penalties, and interest shall thereupon be-
come immediately due and payable, and im-
mediate notice and demand shall be made
by the collector for the payment thereof.
Upon failure or refusal to pay such tax,
penalty, and interest, collection thereof by
distraint shall be lawful without regard to
the period prescribed in section 3690.

(b) The collection of the whole or any part
of the amount of such assessment may be
stayed by filing with the collector a bond In
such amount, not exceeding double the
amount as to which the stay is desired, and
with such sureties, as the collector deems
necessary, conditioned upon the payment of
the amount collection of which is stayed, at
the time at which, but for this section, such
amount would be due.

§403.601 Jeopardy assessments.
Whenever, in the opinion of the collector,
the collection of the tax will be jeopard-
ized by delay, he should report the case
promptly to the Commissioner by tele-
gram -,r letter. The communication
should recite the full name and address
of the person involved, the tax-return
Deriod or periods involved, the amount of
tax due for each period, the date any re-
turn was filed by or for the taxpayer for
such period, a reference to any prior
assessment made for such period against
the taxpayer, and a statement as to the
reason for the recommendation, which
will enable the Commissioner to assess
the tax, together with all penalties and
interest due. -Upon assessment such tax,
penalty, and interest shall become imme-
diately due and payable, whereupon the
collector will issue immediately a notice
and demand for payment of the tax,
penalty, and interest.

The collection of the whole or any part
of the amount of the jeopardy assess-
ment may be stayed by filing with the
collector a bond in such amount, not ex-
ceeding double the amount with respect
to which the stay is desired and with such
sureties as the collector deems necessary.
Such bond shall be conditioned upon the
payment of the amount, collection of
which is stayed, at the time at which, but
for the jeopardy assessment, such amount
would be due. In lieu of surety or sur-
eties the taxpayer may deposit with the
collector bonds or notes of the United
States, or bonds or notes fully guaranteed
by the United States, having a par value
not less than the amount of the bond re-
quired to be furnished, together with an
agreement authorizing the collector in
case of default to collect or sell such
bonds or notes so deposited.

Upon refusal to pay, or failure to pay
or give bond, the collector will proceed
immediately to collect the tax, penalty,

Refunds, Cedits, and Abatements
Sm-rzoM 3770 (a) or Tim In nrAr R rMZro

Conn
AurUOnr TO 1"A An&RA , CUB, A1D

To TAxP&rEns-(1) Ass ,-s Aim coL-
zLcrzors O.aBA.LY. Except as otherwise
provided by law In the casa of Income, estate.
and gift taxes, the CommIionear, cubject
to regulations prescribcd by the Secretary. is
authorized to remit, refund, and pay back
all taxes erroneously or Illegally a=esed or
collected, all penalties collected without au-
thority, and all taxe3 that appear to be un-
justly assessed or excessive in amount. or
In any manner wrongfully collected.

(2) Assrsssrrs Azn coxttco..s Arma
Lnn=or Pnro.--Any tax (or any intereat,
penalty, additional amount, or addition to
such tax) asessed or paid after the expiration
of the period of limitation properly appll-
cable thereto shall be considered an overpay-
ment and shall be credited or refunded to the
taxpayer If claim therefor is filed within the
period of limitation for filing such claim.

Smrozz 2703 (a) or mmIrm-=m.AL R=xmz:;
CODEx, Msn Am=cn ny SDrozr 1010 or
Tm Aer

mSONEOU5 PAT".!mTS

IN GmnaL. In the ca of any overpay-
ment * O * of the tax * *the
person making such overpayment 0 0 0
may take credit therefor agalnt taxe due
upon any 0 0 0 return 6 * ,

SzcToN 1601 (a) (5) or TuE Acm
Refund of the tax (including penalty and

nterest collected with respcct thereto, If
any), based on any credit allowable under
this section, may be made in accordance with
the provisions of law applicable In the cae of
erroneous or illegal collection of the tax. No
interest rhall be allowed or paid on the-
amount of any such refund. (ece. I91 (a)
(5), I.R.0., as added by rec. 609, Social
Security Act Amendments of 1939.)

Secriozz 3313 or Tm Im=zA. Ervruz Cao
P=ilD OF lUI1AXIOZT UPON nri'UND A:D

All claims for the refunding or crediting of
any Internal revenue tax alle-ged to have been
erroneously or Illegally a=e=ed or collected.
or of any penalty alleged to have been col-
lected without authority, or of any sum
alleged to have been excessive or in any
manner wrongfully collected mugt a s •
be presented to the Commissoner within
four years next after the payment of such
tax, penalty, or sum. The amount of the
refund * hall not exceed the por-
tlon of the tax, penalty, or mum paid during
the four years Immediately preceding the
filing of the claim, or if no claim was filed,
then during the four years immediately pre-
ceding the allowance of the refund.

Snmou 3477 or -A U:;r= SmrA1tLVxsm
STrATES

WEEN ASSIGsM=roP CLA.ZO S VOID

All transfers and assignments made of
any claim upon the United State3, or of any
part or share thereof, or inter(st thereln.
whether absolute or conditional, and what-
ever may be the consideration therefor, and
all powers of attorney, orders, or other au-
thorities for receiving payment of any such
claim, or of any part or share thereof, shall
be absolutely null and void. unlesc they
are freely made and executed in the prm-
ence of at least two attesting vitne s, after
the allowance of such a claim. the as-certain-
ment of the amount due. and the issuing of
a warrant for the payment thereof. Such
transfers, aEIsgnments, and powers of attor-

ny. mut recite the warrant for payment,
and muzt be acknowledged by the person
making them. bcfore an officer having au-
thority to take scknmledgments of deeds.
and shall be certified by the officer; and it
must appear by the certificate that the officer,
at the time of the acknowledgment, read
and fully explained the transfer, assign-
ment,-or warrant of attorney to the person
acknowledging the same.

§ 403.602 Refund or credit of over-
payments; abatement of overassess-
ment.-(a) Who may make claims. If
more than the correct amount of tnx;
penalty, or interest is paid to the col-
lector, the person who paid such tax,
penalty, or interest to the collector may
file a claim for refund of such overpay-
ment or may file a claim for credit of
such overpayment against the tax shown
to be due on any return on Form 940
which he files. If more than the correct
amount of tax, penalty, or 'interest is
aessed but not paid to the collector,
the person against whom the assessment
is made may file a claim for abatement
of such overassessment

(b) Form of claims. Each claim for
refund, credit, or abatement under this
section shall be made on Form 843 in
accordance with these regulations and
the Instructions relating to such form.
Copies of Form 843 may be obtained
from any collector. A separate claim on
such form shal be made for each taxable
year. All grounds In detail and all facts
alleged in support of the claim must be
clearly set forth under oath. The claim
shall be filed with the collector for the
district In which the tax was assessed
or paid.

(c) Limitations on claims. No refund
or credit will be allowed after the ex-
piration of four years after the payment
to the collector of the tax, penalty, or
interest, except upon one or more of the
grounds set forth in a claim filed prior
to the expiration of such 4-year period.

d) Claims improperly made. Any
claim which does not comply with the
requirements of this section will not be
considered for any purpose as a claim
for refund, credit, or abatement.

(e) Proof of representative capacity.
If a return is made by an individual who
thereafter dies and a refund claim is
made by a legal representative of the de-
ceased, certified copies of the letters
tLstamentary, letters of administration,
or other similar evidence must be an-
nexed to the claim, to show the authority
of the executor, administrator, or other
fiduciary by whom the claim is made.
f an executor, administrator, guardian,

trustee, receiver, or other fiduciary
makes a return and thereafter a refund
claim Is made by the same fiduciary,
documentary evidence to establish the
legal authority of the fiduciary need not
accompany the claim, provided a state-
ment is made in the claim showing that
the return was made by the fiduciary
and that the latter is still acting In
such cases, if a refund or intere- is to
be paid, letters testamentary, letters of
administration, or other evidence may be
required, but should be submitted only
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upon the receipt of a specific request
therefor. If a claim is made by a fiduci-
ary .other than the one by whom the
return was made, the necessary docu-
mentary evidence should accompany the
claim. The affidavit may be made by
the agent of the person assessed, but in
such case a power of attorney must ac-
company the claim.

(f) Refunds under section 1601 (a) (5)
of the Act. The provisions of this section
of these regulations shall apply in.the
case of claims for refund based upon
credit allowable under section 1601 of the
Act (see subpart D of these regulations).*

Interest and Additions to Tax

SEmIoN 1605 (b) OF THE Acr

ADDITION TO TAX nT CASE Or DELINQUENCY

If the tax is not paid when due, there shall
be added as part of the tax interest at the
rate of 6 per centum per annum from the
date the tax became due until paid.

SECTION 3655 oF THE ITERNAL RVENUE CODz

NOTICE AND DEMAND FOR TAX

(a) DELvEaRY. Where it is not otherwise
provided, the collector shall in person or by
deputy, within ten days after receiving any
list of taxes from the Commissioner, give
notice to each person liable to pay any taxes
stated therein, to be left at his dwelling or
usual place of business, or to be sent by mall,
stating the amount of such taxes and de-
manding payment thereof.

(b) ADDITioN TO TAX FOR NONPAYZMMMr. If
such person does not pay the taxes, within
ten days after the service or the sending by
mail of such notice, it shall be the duty of
the collector or his deputy to collect the said
taxes with a penalty of 5 per centum. addi-
tional upon the amount of taxes, , 

and interest
at the rate of 6 per centum per annum from
the date of such notice to the date of
payment*

* * * * * *

§ 403.603 Interest. If the tax isot
paid to the collector when due, interest
accrues at the rate of 6 percent per
annum.*

§ 403.604 Addition to tax for failure to
pay an assessment after notice and de-
mand. (a) If tax, penalty, or interest is
assessed and the entire amount thereof
is not paid within 10 days after the date
of issuance of notice and demand for
payment thereof, based on such assess-
ment, there accrues under section 3655
of the Internal Revenue Code (except as

provided In paragraph (b) of this sec-
tion) a penalty of 5 percent of the assess-
ment remaining unpaid at the expiration
of such period."

(b) If, within 10 days after the date of
issuance of notice and demand, a claim
for abatement of any amouft of the as-
sessment is filed with the collector, the 5
percent penalty does not attach with
respect to such amount. If the claim Is
rejected in whole or in part and the
amount rejected is not paid, the collector
shall issue notice and demand for such
amount, If payment is not made within
10 days after the date the collector issues
the notice and demand, the 5 percent
penalty attaches with respect to the
amount rejected. The filing of the claim
does not stay the running of interest.*

SEcToI 3612 (d) AND (e) OF T- IRMMAL
REVENVE CODE

(d)" ADnrrrozs TO TA--(l) FPAm To F=
nxrrmi. In case of any failure to make and
file a return or list within the time pre-
scribed by law, or prescribed by the Com-
missioner or the collector in pursuance of
law, the Commissioner shall add to the tax
25 per centum of its amount, except that
when a return is filed after such time and it
is shown that the failure to file it was due
to a reasonable cause and not to willful
neglect, no such addition shall be made to
the tax: Provided, That In the case of a fail-
ure to make and file a return required by
law, within the time prescribed by law or
prescribed by the Commissioner in pursuance
of law, if the last date so prescribed for filing
the return is after August 30, 1935, then there
shall be added to the tax, in lieu of such 25
per centum; 5 per centum if the failure Is for
not more than 30 days, with an additional
5 per centum for each additional 30 days or
fraction thereof during which failure con-.
tinues, not to exceed 25 per centum in the
aggregate.

(2) Fa&OD. In case a false or fraudulent
return or list is willfully made, the Com-
missioner shall add to the tax 50 per centum
of its amount.

(e) COLLECTON oF ADr r=oxs TO-TAX. The
amount added to any tax under paragrapihs
(1) and (2) of subsection (d) shall be col-
lecte7 

at the same time and in the same
manner and as a part of the tax unless the
tax has been paid before the discovery
of the neglect, falsity, or fraud, in which
case the amount so added shall be collected
in the same manner as the tax.

§ 403.605 Additions to tax for dein-
quent or false returns-(a) Delinquent
returns. If a person fails to make and
file a return within the prescribed time,
a certain percent of the amount of the
tax is added to the tax unless the re-
turn is later filed and failure to file the
return within the prescribed time is
shown to be due -to reasonable cause
and not to willful neglect. The amount
to be added to the tax is 5 percent if
the-Jfailure is for not more than 30
days, with an additional 5 percent for
each additional 30 days or fraction
thereof 'during which failure continues,
not to exceed 25 percent in the aggre-
gate. In computing the period of de-
linquency all Sundays and holidays after
the due date are counted. Two classes
of delinquents are subject to this addi-
tion to the tax:

(1) Those who -do not file returns
and for whom returns are made by a
collector, a deputy collector, or fthe
Commissioner; and

(2) Those who file tardy returns and
are unable to show reasonable cause
for the delay.

A person who fles a tardy return
and wishes to avoid the addition to the
tax for delinquency must make an af-
firmative showing of all facts alleged
as a reasonable cause for failure to file
the return on time in the form of a
statement which should be attached to
the return as a part thereof.

(b) False returns. If a false or
fraudulent return is willfully made, the
addition to tax under section 3612 (d)

-(2) of the Internal Revenue Code is 50
percent of the total tax due for the
entire period Involved including any
tax previously paid.*

Penalties
SECION 2707 or TH IzrTE 'AL REvm;= CODD,

ZUn ApwcLa E BY SEMON 1610 or Tim
ACT

PENALTIes
(a) Any person who willfully fails to pay,

collect, or truthfully account for and pay
over the tax 0 $ * or willfully attempts
In any manner to evade or defeat any such
tax or the payment thereof, shall, In addi-
tion to other penalties provided by law, be
liable to a penalty of the amount of the tax
evaded, or not paid, collected, or accounted
for and paid over, to be assessed and collected
in the same manner as taxes are assessed and
collected. No penalty shall be assezzed under
this subsection for any offense for which a
.penalty may be assessed under authority of
section 3612.

(b) Any person required under .thIs sub-
chapter .to pay any tax, or required by law
or regulations made under authority thereof
to make a return, keep any records, or supply
any information, for the purposes of the
computation, assessment, or collection of any
tax imposed by this subchapter who will-
fully fails to pay such tax, make such returns,
keep such records, or supply such informa-
tion, at the time or times required by law
or regulations, shall, In addition to other
penalties provided by law, be guilty of a
misdemeanor and, upon conviction thereof,
be fined not more than $10,000, or imprisoned
for not more than one year, or both, together
with the costs of prosecution.

(c) Any person required under this sub-
chapter to collect, account for and pay over
any tax imposed by this subchapter, who
willfully fails to collect or truthfully account
for and pay over such tax, and any person
who willfully attempts in any manner to
evade or defeat any tax imposed by this sub-
chapter or the payment thereof, shall, In
addition to other penalties provided by law,
be guilty of a felony and, upon conviction
thereof, be fined not. more than $10,000, or
imprisoned for not more than five years, or
both, together with the coats of prosecution.

(d) The term --person" as used in this sec-
tion includes an officer or employee of a cor-
poration, or a member or employee of a
partnership, who as such officer, employee,
or member Is under a duty to perform the
act in respect of which the violation occurs.

SECTON 3616 oF THE INTERNAL EnVIT= CO=n

PENALTIS

Whenever any person-

(a) FA SE UETUNS. Dellvers or discloses
to the collector or deputy any false or fraud-
ulent list, return, account, or statement, with
intent to defeat or evade the valuation,
enumeration, or assessment Intended to be
made; or,

(b) NEGLECT TO OBEY SUMIONS. Being
duly summoned to appear to testify, or to
appear and produce books as required under
section 3615, neglects to appear or to produce
said books-

he shall be fined not exceeding $1,000, or be
imprisoned not exceeding one year, or both,
at the discretion of the court, with costs
of prosecution.

• * S * S

SECTIoN 35 (A) ow-r-% CrmfiNAL CODE, As
AiMDED

Whoever shall make or cause to be made
or present or cause to be presented, for pay-
ment or approval, to or by any person or
omcer in the civil, military, or naval service
of the United States, or any department
thereof, or any corporation In which the
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United States of America is a stockholder
any claim upon or against the Government
of the United States, or any department or
officer thereof, or any corporation in which
the United States of America is a stock-
holder, knowing such claim to be false, fic-
titious, or fraudulent; or whoever shall
knowingly and willfully falsify or conceal
or cover up by any trick, scheme, or device
a material fact, or make or cause to be made
any false or- fraudulent statements or rep-
resentations, or make or use -or cause to be
made or used any false bill. receipt, voucher,
roll, account, claim, certificate, affidavit, or
deposition, knowing the same to contain any
fraudulent or fictitious statement or entry
in any matter within the Jurisdiction of any
department or agency of the United States
or of any corporation in which the United
States of America Is a stockholder;. or who-
ever shall enter into any -agreement, com-
bination, or conspiracy to defraud the
Government of the United States, or any
department or officer thereof, or any corpo-
ration in which the United States of America
is a stockholder, by obtaining or aiding to
obtain the payment or allowance of any false
or fraudulent claim; * * * shallbe flned
not more than $10,000 or imprisoned not
more than ten years, or both. (Sec. 35. Act
of far. 4, 1909, 35 Stat. 1095, as amended by
Act of April 4, 1938, 52 Stat. 197, 18 U.S.C.,
Sup. V, 80, 83.)
SECTIoN 3793 (b) ov THE INTERNAL REVEN E

CODE

FU.DULENT REuaRNS, AFFIDAVITS, AND CL&=S

(1) ASSISTANEc n PREPARATION OR mnE=r-
TioZ. Any person who willfully aids or as-
sists in, or procures, counsels, or advises the
preparation or presentation under, or in con-
nection with any matter arising under, the
internal revenue laws, of a false or fraudu-
lent return, affidavit, claim, or document,
shall (whether or not such falsity or fraud
is with the knowledge or consent of the per-
son authorized or required to present such
return, affidavit, claim, or document) be
guilty of a felony, and, upon conviction
thereof, be fined not more than $10.000, or
imprisoned for not more than five years, or
both, together wtih the costs of prosecution.

(2) PrnsoxN nEMIE. The term "person"
as used in this subsection includes an officer
or employee of a corporation or a member
or employee of a partnership, who as such
officer, employee, or member is under a duty
to perform the act in respect of which the
violation occurs.

SECoN 1107 OF THE SociAL SECURIT ACT,
As AnjENDED

PENALTY POP FMAUD

(a) Whoever, with the intent to defraud
any person, shall make or cause to be made
any false representation concerning the re-
quirements of * * * the FederalUnemploy-
mentTax Act, or of any rules or regulations
issued thereunder, knowing such representa-
tions to be falseshall be deemed guilty of a
misdemeanor, and, upon conviction thereof.'
shall be punished by a fine not exQeeding
$1,000, or by imprisonment not exceeding one
year, or both.

(b) Whoever, with the intent to elicit
information as to the date of birth, employ-
ment, wages, or benefits of any individual
* * * falsely represents to any person
that he is an employee or agent of the United
States, shall be deemed guilty of a misde-

.meanor, and, upon conviction thereof, shall
be punished by a fine not exceeding $1,000, or
by imprisonment not exceeding one year, or
both. (Sec. 1107, Social Security Act, as
added by sec. 802, Social Security Act Amend-
ments of 1939.)

Other Laws Applicable
SEcON 1610 OF THE Acr

ME= X AWs APPscA

Al provisions of law (including penalties)
applicable in respect of the taxes imposed
by section 2700, shall, insofar as not incon-

sistent with this cubchapter, be applicable in
respect of the tax mposed bythis subebapter.

Rules and Regulation3
SEcTz 1609 op - Acr

nux~ru AND nEGUIATIONS

* * The Com1loner, with the ap-
proval of the Secretary. chal mode and pub-
lish rules and regulations-for the enforcement
of this subchapter, except cectlon 1602 and
1603.
SrcTioN 3791 or = lurmuAL Rrm= COD=

nu=rn AND nEGurIxOz.S

(a) Aunonz.oz,--(1) I2 OIEZ-nAL.
* * the Coreminer with the ap-

proval of the Secretary, shal pre=crlbo and
publish all needful rulfe and regulations for
the enforcement of this title [Internal
Revnue Code].

(2) IN cA or cmnag nr z~w. The Com-
missioner may make all uch re-lations, not
otherwise provided for. as may have become
necessary by renson of any alteration of law
in relation to internal revenue.

(b) nEEoarTr= or anzGULTo:Ns ca nuL-
nsGs. The Secretary, or the Commissone
with the approval of the Secretary, may pre-
scribe the extent, If any, to which any rul-
ing, regulation, or Treasury Declsion, relat-
ing to the internal revenue laws, rhall be
applied without retroactive effect.

§ 403.606 Promulgation of regulations.
In pursuance of section 1609 of the Act
and other provisions of the Internal rev-
enue laws, the foregoing regulations are
hereby prescribed,*

[SEAL] Guy T. HELvInio,
Commissfoner.

Approved: September 12, 1940.
Joi IT, SuLrLIvAn,

Acting Secretary of thi Treasury.

[F. R. Doc. 40-3866; Filed, September 13,1040;
4:02 p. m.]

TITLE 3S-PENSIONS, BONUSES, AND
VETERANS' RELIEF

CHAPTER I-VETERANS'
ADMINISTRATION

Rxvisiozi OF REGuLATIO;S RELATIrG TO
APPORTIOiNENT OF DE= PEz osro on
C0 PENSATION

§ 5.2591 (a) Laun under which ap-
portionment may be made. For the pur-
poses of Public No. 2, 73d Congress; sec-
tions 28, 30 and 31, Public No. 141, 73d
Congress; Act of May 1, 1926, as reen-
acted by section 30, Public No. 141; the
General. Law as reenacted by section 30,
Title MI, Public No. 141; the General
Law as amended by section 314 of the
Act of October 6, 1917, reenacted by sec-
tion 30, Title =II Public No. 141; Public
No. 484, 73d Congress, as amended; Pub-
lic No. 304, 75th Congress; Public No.
196, 76th Congress, and Public No. 198,
76th Congress, death compensation or
pension shall be apportioned where the
child or children of a deceased person
who served are not in the actual or con-
structive custody of the widow, except
that no apportionment of death com-
pensation or pension payable to the
widow for herself and child or children
will be made where the child or children

are separated from the widow, due to her
Incompetency, and a fiduciary has baen
appointed for the widow who is providing
properly for the children from her estate
pursuant to a decree of a court of com-
petent jurisdiction.

(b) Effective dates of apportionment.
The effective date of the apportionment
will be the first day of the month next
succeeding that in which notice was re-
ceived in the Veterans' Administration
that the child or children are not in the
actual or constructive care and custody
of the widow: Provided, That where prior
to the initial award to the widow the lack
of custody n the widow is shown, the
compensation or pension will be appor-
tioned in accordance with the facts
found for all periods affected.

(c) Method of computing rat&-(1)
Computation of rates for widows and
children. The share for all children for
whom claim is filed will be that amount
to which they would be entitled if there
were no widow. The widow's share will
be the difference between the children's
share and the total amount payable on
account of the widow and all children for
whom claim Is filed. In all instances, the
amount payable to or for the children
will be divided equally among the chil-
dren, regardless of their ages. The share
for any children in the widow's custody
will be added to the widow's share. If,
in the application of this rule, the wid-
ow's share would be reduced to an
amount lower than 50 per cent of that
to which she would be entitled if there
were no children, then her share will be
50 per cent of the amount to which she
would be entitled if there were no chil-
dren, and the difference between the
amount of such widow's share and the
entire amount payable for the widow and
children will be the children's share.

(2) Computation of rate for additional
beneficiary. In any case wherein death
compensation or pension is being cur-
rently paid and claim is-filed by or for
an additional dependent of the veteran,
who is entitled to an apportioned share,
no reduction will be made in the current
award for any period prior to the first of
the month next succeeding that in which
the changed award is approved. The
amount payable during such period to
or for the additional dependent will be
the difference between the amount of
compensation or pension currently being
paid and the total amount payable by
reason of including the additional de-
pendent. On and after the first day of
the month next succeeding that in which
the changed award is approved the total
amount of compensation or pension will
be apportioned as provided in the pre-
ceding paragraph (c) (1).

(d) Special apportionments. In any
case wherein it is clearly shown by com-
petent evidence that the application of
the foregoing provisions of these regula-
tions will result in undue hardship upon
the widow, children or dependent par-
ents, and relief can be afforded without
undue hardship to the other persons at
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